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transmit report to Supreme Court (full bench) wicommendation that name
of practitioner be removed from the roll - Suspensi Requirement for

practitioner to undergo medical treatment and pshdical counselling -

Condition on practising certificate requiring praoher to submit report from

psychiatrist to Legal Practice Board - Costs

Legislation:

Legal Profession Act 2008VA), s 438(2)(a), s 438(4)(b), s 439(a), s 439(c)
s 441())
State Administrative Tribunal Act 2008/A), s 87(2)

Result:

Suspension of practitioner's practising certificafi@@ six months from
1 December 2012 to 31 May 2013 inclusive

Requirement that practitioner undergo medical tneat and psychological
counselling prescribed by psychiatrist from date@tision until 31 May 2013
Condition on practitioner's practising certificaggjuiring submission of a report
by psychiatrist to the Legal Practice Board by iieJ2013

Summary of Tribunal's decision:

Mr Andrew Skerritt, a legal practitioner, admittéaat he engaged in
professional misconduct by sending a letter, wimehknew was misleading, to
the State Administrative Tribunal in relation tonatter in which he was briefed
to appear as counsel. The Tribunal consideredapigropriate disciplinary
consequence of the practitioner's conduct. ThealL&gofession Complaints
Committee contended that the appropriate disciplineonsequence of the
practitioner's conduct is for the Tribunal to mak&d transmit a report on its
finding to the Supreme Court (full bench) with agexmendation that the name
of the practitioner be removed from the Roll of ®iteoners. The Tribunal
disagreed, principally because the practitionerfesefi from mental iliness
which, while not the cause of his professional mngtuct, formed part of the
context and circumstances in which the conduct wedy and also having
regard to character references and the practitoadmission of the allegation
and acceptance that his conduct constituted pihofess misconduct. The
Tribunal determined that in order to protect thélmuin their dealings with
lawyers, maintain proper standards in the legafgssion, and protect the
reputation of the legal profession, the approprdiseiplinary consequence of
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the practitioner's professional misconduct in theeuenstances of this case
involves three elements, namely:

suspension of the practitioner from legal practioe a period of six
months;

requiring the practitioner to undergo medical tne&tt and psychological
counselling prescribed by a psychiatrist and to iactaccordance with the
psychiatrist's medical advice until the conclusidthe suspension; and

requiring the practitioner to submit a report by thsychiatrist to the
Legal Practice Board within a week of the praatiéds return to practice
indicating the treatment and counselling that he Uradergone, his current state
of mental health, any further treatment or coumsglithe psychiatrist considers
the practitioner should undergo, and any restmnstion the type of matter, hours
of work or nature or mode of practice that the psfrist recommends the
practitioner should be subject to in his legal pcacin the interests of his
mental health

Category: B
Representation:
Counsel:
Applicant . Ms PE Cabhill SC with Mr RI Fletcher
Respondent . Mr GR Donaldson SC with Mr RW Bower
Solicitors:
Applicant . Law Complaints Officer
Respondent . Corser & Corser

Case(s) referred to in decision(s):

A Solicitor v Law Society (NSW) [2004] HCA 1; (20P216 CLR 253

Barristers' Board v Darveniza [2000] QCA 253; (2002 A Crim R 438

Kyle v Legal Practitioners' Complaints Committee999] WASCA 115;
(1999) 21 WAR 56

Legal Practitioners Complaints Committee v Lashgri2R07] WASC 2011

Legal Practitioners Complaints Committee v McKej807] WASC 119
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Legal Practitioners Complaints Committee v Pep®@2WASC 39

Legal Profession Complaints Committee and Gan@di]l] WASAT 86 (S)

Re Maraj (a legal practitioner) (1995) 15 WAR 12

The Council of the New South Wales Bar Associatien Sahade
[2007] NSWCA 145

The Council of the Queensland Law Society Inc vgihti[2001] QCA 58

Vogt v Legal Practitioners Complaints CommitteeJ2DWASCA 202
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REASONS FOR DECISION OF THE TRIBUNAL :

Introduction

1 Mr Andrew Skerritt, legal practitioner, admittedathhe engaged in
professional misconduct by sending a letter, whiuelh knew was
misleading, to the State Administrative Tribunak@tation to a matter in
which he was briefed to appear as counsel. Baigfied by reason of
the practitioner's admission that proper causdsefas disciplinary action
against him, and having regard to the facts agrbetlveen the
Legal Profession Complaints Committee and the pi@aotr which are set
out below, the Tribunal made consent orders findiveg the practitioner
Is guilty of professional misconduct. As the Cortteg and the
practitioner were unable to agree on the apprapridisciplinary
consequence of the finding of professional miscehdund costs of the
proceeding, the Tribunal conducted a hearing iati@t to penalty and
costs.

Agreed facts

2 The Committee and the practitioner agreed the viollg relevant
facts:

1) By letter dated 4 November 2008, the Westerntralian
Police advised Mr B (client) that his applicatioor fa
firearms licence had been refused (refusal).

2) On 17 December 2008, the practitioner on instvos
from the client filed and served an Applicationglsag a
review of the refusal by the Tribunal, togetherhwva
notice advising that he acted for the client.

3) On 8 January 2009, the practitioner attendetettbns
hearing in the Tribunal, at which the Tribunal madbe
following programming orders:

(@) By 29 January 2009 the Commissioner of Police
(Commissioner) file and serve a Statement of
Issues, Facts and Contentions (SIFC) and a s 24
bundle of documents;

(b) By 19 February 2009 the client file and sers h
SIFC,;
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10)

11)
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(c) The matter be listed for final hearing on
13 March 2009, later changed administratively to
4 May 2009 (hearing); and

(d) Each party file and serve the signed stateroént
any witness to give evidence at the hearing,
including any expert, at least 14 days prior to the
hearing (together, the orders).

On 9 January 2009, the practitioner advisedctiemt by
email:

(@) of the orders (referring to the original hegraate
of 13 March 2009); and

(b) that he would need to meet the client and his
partner 'in the next few weeks to obtain
statements'.

By letter dated 15 January 2009, the practitione
confirmed the varied date of the hearing.

The Commissioner's SIFC was filed with the Tn@luon
9 February 2009 and was served on the client.

The client provided a copy of the Commission&IEC
to the practitioner by no later than a few daysohef
26 February 2009.

By letter dated 26 February 2009, the practércadvised
the Tribunal that he had received the Commissisner'
SIFC 'in the past few days' and that he would evmlaa
to file the client's SIFC as soon as possible.

From 14 April 2009 until 18 May 2009, the préaomer
appeared as counsel in a jury trial in the DistGourt
before His Honour Judge Goetze DCJ (trial).

At all material times, the trial was listeddommence on
14 April 2009 and run for three weeks. Thus, thal t
was listed to conclude not before 4 May 2009, gwviise
to a potential scheduling conflict with the hearing

On 14 April 2009, Goetze DCJ advised those gmeat
the trial, including the practitioner, that:
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a) the trial had been listed for hearing for
three weeks; and

b) the trial could run longer; but

C) the best estimate then available was that the tr
would likely take less than three weeks to
conclude.

12) As at 22 April 2009, the client's SIFC had heen filed
with the Tribunal.

13) On 24 April 2009, Goetze DCJ advised thoseqorieat
the trial, including the practitioner, that he wagpared
to excuse a juror who was going to Queensland on
8 May 2009. His Honour noted that ‘ordinarily that
would have been a week after the trial was meareto
concluded', to which the prosecutor replied 'l khitis
safe to say, your Honour, that we'll still be going

14) On 28 April 2009, Goetze DCJ advised those@qureat
the trial, including the practitioner, that the dowould
not be sitting on Thursday 30 April 2009 and the
prosecutor advised that he would revise his tsthstes
overnight.

15) By letter dated Friday 1 May 2009, the pramtér wrote
to the Tribunal in the following terms:

| refer to the above matter which is scheduledharing
on Monday 04 May 2009.

Counsel is currently engaged in a District Couralt
before his Honour Goetze DCJ and a jury. The sé#adl
was scheduled to be completed earlier this weeér aft
2 and a half weeks hearing time.

For reasons outside the control of counsel, inowd
absenteeism by prosecution witnesses, the trialrbas
significantly overtime. As such, counsel will no¢ able
to appear for the client and due to the unexpedtddy;
counsel has not been able to pass the brief tohanot
practitioner.

Additionally counsel notes that the Police Stateimef
Facts Issues and Contentions was not served on the
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solicitor for the Applicant and only recently reeed by
the Applicant's legal counsel.

Counsel for the Applicant would suggest that ttegter be
brought on for hearing at 9.30am on the morning of
4 May 2009 to enable counsel to appear to dischss t
maters noted above before the commencement of the
District Court trial.

16) The practitioner's letter dated 1 May 2009 mesleading
in that it misrepresented the external factorscéfig the
practitioner's capacity to represent the client.n |
particular:

a) the listed trial dates overlapped with the dafte
the hearing, such that a scheduling conflict
between the practitioner's commitments was a
relevant possibility at all material times and this
was not stated in the letter;

b) the practitioner was aware, by no later than
24 April 2009, that the trial was likely to run ave
the date of the hearing which would affect his
ability to appear for the client at the hearingg an
therefore he did have time after 24 April 2009 to
'pass the brief to another practitioner’; and

C) the Commissioner's SIFC was delivered to the
practitioner by the client by no later than
26 February 2009, and so had not been
‘only recently received' by the practitioner.

Appropriate disciplinary consequence of the praititer's professional
misconduct

3

It is well recognised that the function and purpo$erofessional
disciplinary proceedings against legal practitisnsrthe protection of the
public, the maintenance of proper standards inlégal profession, and
the protection of the reputation of the legal pssfen, rather than
punishment of the practitioneRe Maraj (a legal practitioner)(1995)
15 WAR 12 a4 and 25 Nlaraj) (MalcolmCJ with whom Kennedy and
FranklynJJ agreed).
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Consideration of Committee's contention that the pactitioner should be
struck off

4

The Committee contended that the appropriate disaiy
consequence of the practitioner's professional ondect is for the
Tribunal to make and transmit a report on its fmdio the Supreme Court
(full bench) with a recommendation that the namehef practitioner be
removed from the Roll of Practitioners. The Triblhas power to make
and transmit a report to the Supreme Court (fulhdb@ with this
recommendation under s438(2)(a) and s438(4)(b) dfe
Legal Profession Act 2008VA) (LP Act).

The question for determination in relation to wiegth practitioner
should be struck off the Roll is ‘whether the ptawster is a fit and proper
person to remain a member of the legal professiMdraj at 25
(MalcolmCJ with whom Kennedy and Franklyd agreed); see also
A Solicitor v Law Society (NSW]2004] HCA 1; (2004) 216 CLR 253
at 265 [15]) or, similarly expressed, whether 'theriousness of the
conduct demands such a disposition because it dgrnates unfitness to
practise' [Legal Practitioners Complaints Committee v Pep2009]
WASC 39 Pepg at[10] (Murray and Beech JJ)). IRepe the
Court of Appeal endorsed the following statementTinyomas JA, with
whom McMurdoP and WhiteJ agreed, in the decisiaf
Queensland Court of Appeal iBarristers' Board v Darveniza[2000]
QCA 253; (2000) 12 A Crim R 43®érvenizg at 446 - 447 [38]:

Striking off is of course reserved for the veryices cases where the
character and conduct of the practitioner is sedsetinconsistent with the
privileges of further practice.

The practitioner acted dishonestly when he sentédttier which he
knew was misleading to the Tribunal. As IppJ hetd Kyle v
Legal Practitioners' Complaints Committe 999] WASCA 115; (1999)
21 WAR 56 Kyle) at [6]:

A practitioner who knowingly misleads a court wilb so dishonestly. Therein
lies the unprofessional conduct.

As Martin CJ, with whom Simmonds and Blaxell JJesgk, said
in Legal Practitioners Complaints Committee v McKerl[i2007] WASC
119 at [8]:

... honesty and integrity are essential prerequisdethe right to practice [sic]
law and the conduct most likely to result in stddoff of the Roll is that which
undermines the trustworthiness of the practitiomewhich suggests a lack of
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integrity, so that the practitioner cannot be wdsto deal fairly within the
system within which he or she practises.

Similarly, Basten JA, with whom Mason P and Sand@dwagreed,
said in the New South Wales Court of AppealTine Council of the
New South Wales Bar Association v Sahgd@@07] NSWCA 145 at [58]:

... willingness to engage in deceptive or dishonestabiour will generally be a
matter of central relevance. Such a charactemstig be revealed by conduct in
the practice of law or in conduct unrelated to pingctice of law. Whatever the
context of the conduct, the element of charactes ttevealed is likely to be
relevant although if based on conduct in the pcactf law, that context will
usually give rise to heightened concern.

Furthermore, the practitioner's conduct involved beeach of
'the confidence that every court rightly and neaelysputs in all counsel
who appear before it' (to quote Parker J, with wHpm and Steytler JJ
agreed, inKyle at [66]). As the Court of Appeal observed Yogt v
Legal Practitioners Complaints Committe2009] WASCA 202 Yoq{)
at[61], a finding that a legal practitioner knogiy misled a court
'goes to the very heart of a practitioner's dutgrasfficer of the court and
therefore to the proper administration of justicéh Kyle at [61], the
Court adopted the following statement from the siea of the
Queensland Court of Appeal (McMurdo P, with whomviea JA and
Helman J agreed) ifthe Council of the Queensland Law Society Inc v
Wright [2001] QCA 58 at [67], made in the case of a #olicwho had
intentionally misled a court in an affidavit regigt a summary judgment
application:

A practitioner's duty to the court arises out o tpractitioner's special

relationship with the court; it overrides the datiewed by a practitioner to
clients or others [citation omitted]. The lawyedsty to the court includes

candour, honesty and fairness. The appellant dduserole as an officer of the
court in relying on material she knew to be falsel an deliberately and

recklessly misleading the court in an attempt tthier the interests of her clients
and family. Her conduct was made more seriougssepetition. The effective

administration of the justice system and publicfictemce in it substantially

depends on the honesty and reliability of pracigis’ submissions to the court.
This duty of candour and fairness is quintessetidhe lawyer's role as officer
of the court; the court and the public expect aig upon it, no matter how new
or inexperienced the practitioner. Breaches sucthis are hard to detect and
once established to the requisite standard are\degeof condign punishment,

not only as a deterrent but also to reassure thécpthat such conduct on the
part of lawyers will not be tolerated.

Although the practitioner made misleading statesyémthe Tribunal
in correspondence, rather than in a SIFC, affidavitness statement or
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written or oral submission, a lawyer's duty of @amr, honesty and
fairness' to a court or tribunal extends to allez$p of his or her dealings
with the court or tribunal. The proper adminigtratof justice requires no
less.

The Committee submitted that, when the totality dife
circumstances and the evidence are consideredndwitable conclusion
Is that the practitioner is presently not a fit gandper person to remain a
legal practitioner'. The Committee submitted thdtile all instances of a
practitioner deliberately misleading a court obunal should be viewed
as a matter of utmost seriousness, there are ésaairthe practitioner's
conduct in this case which are of 'particular conce Ms PE Cahill SC,
who appeared with Mr RI Fletcher on behalf of thentnittee,
emphasised four aspects of the practitioner's adndu

First, although the Committee acknowledged that ghectitioner
engaged in a single event of misleading conductClslsill noted that 'the
letter was misleading in multiple respects'. Seg¢dris Cahill referred to
the 'gratuitous' nature of the practitioner's pssfenal misconduct, given
that the letter related to a scheduling conflicticihis a common
occurrence in legal practice and that an adjournisdikely to have been
granted in any case. Third, Ms Cahill submitteat tthe practitioner did
not seek to correct his deception to the Tribun&linally, Ms Canhill
submitted that, apart from his admission in theepealing that he engaged
in professional misconduct, the practitioner's ¢t in the course of this
matter demonstrates a present and continued lacdsight, contrition and
remorse in respect of his professional misconduds. Cahill referred to
the statement by the Supreme Court (full bench)emal Practitioners
Complaints Committee v Lashansk®007] WASC 211 at [35] that:

. a practitioner's failure to understand the impiety of his [or her]
conduct, may be a factor of very great importamcddatermining whether
he or she is permitted to remain on the Roll.

However, as the Tribunal recognised ibegal Profession
Complaints Committee and Gandifi2011] WASAT 86 (S) Gandini) at
[12], referring toVogt

. while a departure from the duty of honesty to theurt must attract a
substantial penalty, such misconduct does not cbenpamoval from the Roll.

As the Tribunal also observed {Bandini at [22], in reference to
other cases in which practitioners have been oe mt been struck off
for having intentionally misled a court:
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... the circumstances of each case differ and reterém this case law may be
unhelpful. What one does derive from these casemiuncompromising and
justifiably severe approach to any conduct invalvintentionally misleading a
court, to be mitigated only by extenuating circuenses of varying degrees.

Notwithstanding that the practitioner's conductoired dishonesty
and a breach of the confidence that courts andrtals necessarily place
in practitioners involved in proceedings beforenthand that Ms Cahill's
submissions in relation to the four aspects of ghactitioner's conduct
emphasised by her are substantially correct, fer fitllowing three
reasons we do not consider that the practitioreensluct demonstrates
that he is not a fit and proper person to remameanber of the legal
profession or that his character and conduct atensistent with the
privileges of further practice.

First, and most significantly, at the relevant tirtiiee practitioner
suffered from (and continues to suffer from) meiitakss which, while
not the cause of his professional misconduct, fquars of the context and
circumstances in which his conduct occurred. Dsdell Hoyle, a
psychiatrist, gave evidence that in February 20%1 dagnosed the
practitioner as suffering from three overlappingqgtsatric conditions,
namely Post Traumatic Stress Disorder (PTSD), RentirEpisodic
Depression and Anxiety. Although Dr Hoyle had seén the practitioner
prior to February 2011, he indicated that the jianer had been treated
by other psychiatrists previously. Based on th&tony given by the
practitioner, which Dr Hoyle accepted, Dr Hoyle sgsed the opinion
that the practitioner is likely to have been suffgrfrom PTSD and
Depression since and consequent upon a particidaeint.

Dr Hoyle explained that there is a high degree wériap in the
symptom profiles of the three psychiatric illnessdsch he diagnosed.
He said that these illnesses 'can have quite f&chieg effects on an
individual's function' and that 'with specific redace to [the practitioner],
this has included periods of subjective cognitiv@airments (difficulties
with attention, concentration, memory and recalffjadilties processing
information, and difficulties in organisation and lamning),
impediments to energy, interpersonal transactiom$ eommunication'
(report 28.06.12). Dr Hoyle also explained thatcanmon symptom of
the practitioner's illnesses, and one from whiclk fractitioner has
suffered, is procrastination or what Dr Hoyle déssl as ‘avoidance'
(T:44.3; 29.10.12). Dr Hoyle explained that, fomparson, such as the
practitioner, suffering from PTSD and Depression axperiencing a
symptom of procrastination or avoidance, the irdirel keeps avoiding
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until he or she cannot avoid any longer and theseguence is 'initially
calamity and subsequently hopefully a process dingpthings out and
addressing the problems that have accumulated psoduct of that
avoidance' (T:44.5; 29.10.12). However, Dr Hoé&lghat 'not all of my
patients do that, some of my patients continuevimdaeven though it
seems unavoidable' (T:44.6; 29.10.12).

Dr Hoyle explained that the practitioner's 'deficih function are
directly related to the severity of iliness' andtthhe practitioner 'has
experienced significant fluctuations of symptomsboth his depressive
disorder and the PTSD' over the period since 1888o(t 28.06.12). In
June 2012, Dr Hoyle characterised the severityhefpractitioner's PTSD
and Depression as 'of moderate to severe inteasitigat time. Dr Hoyle
said that there has been a 'progressive' and ttrabysovement in the
practitioner's mental health since that time, witfo exceptions, both
apparently related to anxiety over this proceedinig. October 2012,
Dr Hoyle admitted the practitioner to hospital tbree days as he was
unable to sleep and on the day of the hearing thetiponer was unable
to come into the hearing room because of what Diéddescribed as
‘an acute episode of panic' (T:38.4; 29.10.12).

Of significance in relation to the context and girsstances in which
the conduct the subject of this proceeding tookal®r Hoyle explained
that a person suffering from PTSD may experiencggéring events'
which cause severe symptoms of the illness to ocduiggering events
are phenomena that are reminiscent of the indaxmiaéic event from
which the PTSD stemmed. Dr Hoyle gave as exampfepotential
triggering events in the case of the practitioneytlaing pertaining to
certain circumstances of the incident, or being am environment
reminiscent of the index event, or threats to treiitioner's personal or
professional standing or relationships.

Significantly, Dr Hoyle gave evidence that, accogdio the history
which he took from the practitioner and which hd dot doubt, in 2009
the practitioner experienced two triggering eventich caused severe
symptoms of his illnesses to occur. The firstgegng event was being
contacted by members of the media. The secongetiigg event related
to concerns regarding the practitioner's wife's aagtborn child's health.
Dr Hoyle gave evidence that:

These additional pressures would likely have cboted to a decline in
[the practitioner's] mental state at that time ...ameg that it is entirely
within the bounds of possibility that his post traatic stress disorder
symptoms and his depressive and anxiety symptowlsl ¢t@ve worsened
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in response to these stressors and along with ttheat... cognitive
symptoms.(T:47.5; 29.10.12)

Dr Hoyle also said that psychiatric illnesses, udahg PTSD,
Depression and Anxiety, can be exacerbated byetled bf general stress
associated with a person's personal or work life.

Dr Hoyle gave evidence that untruthfulness is nsymptom of any
of the psychiatric illnesses from which the praater suffers, although it
may be a reaction to an illness. However, as neglier, the symptoms
of the practitioner's illnesses include periods sobjective cognitive
impairment, involving difficulties with attentiorconcentration, memory
and recall, difficulties in processing informatioand difficulties in
organising and planning, as well as procrastinadioavoidance. As also
noted earlier, in 2009 there were two triggeringerds for the
practitioner's PTSD with the consequence that resuéfering from what
Dr Hoyle called 'a higher level of symptomology'tlaat time. Dr Hoyle
gave evidence that:

It is reasonable to assume that if he was suffeanigigher burden of
symptoms and illness at the time that this may fadfexted his judgment
in attending to [the conflict between the Distr@ourt trial and the SAT

hearing] in a timely manne{T:49.7; 29.10.12)

On the evidence of Dr Hoyle, we find that it isdik that the
practitioner's PTSD, Depression and Anxiety wasmatrdoutory factor in
his failure to address the obvious conflict betw#en District Court trial
and the SAT hearing in a timely manner by seekmgdjournment of the
SAT hearing by, or at least on, 24 April 2009. isltalso likely that the
practitioner's failure to address the conflict in temely manner
exacerbated the stress he was under in consequéncenducting a
lengthy jury trial as counsel with only four yeaegjal experience, when
the trial was increasing in length, and while th&TShearing was fast
approaching. In the circumstances of his inexpese the increasing
length of the trial, the impending SAT hearing dmsl failure to address
the conflict in a timely manner due, in part atskedao his psychiatric
iliness, it is likely that the practitioner was @ndsignificant stress when
he wrote the letter to SAT. While this does notwese deliberately
misleading the Tribunal, it is relevant, in ourwidn terms of the context
and circumstances in which the letter was writted #herefore as to
whether the practitioner's character and conduseéen to be inconsistent
with the privileges of further practice, and moredilly in relation to the
appropriate disciplinary consequence of his conduct
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The Committee contended, in essence, that the ijvaet's
professional misconduct was a function of his ctigra not of his mental
illness. In contrast, the practitioner, by hisiserounsel, contended in
essence that his professional misconduct was aidmnof his mental
iliness, not of his character. The reality, in ougw, is more complex
than either of these propositions. The practitignentruthfulness in his
letter was not caused by his mental illness. Hawgws mental illness is
likely to have contributed to his failure to addrdbe obvious conflict
between the District Court trial and the SAT heguin a timely manner
and is likely to have exacerbated the stress thatvass under when he
finally wrote to the Tribunal in relation to therdbct on 1 May 2009, the
last business day before the SAT hearing. Althabhghmental iliness did
not cause the practitioner to be untruthful, inevertheless relevant in
relation to whether his character and conduct ach shat he is not a fit
and proper person to remain a legal practitioned, anore broadly, in
relation to the appropriate disciplinary conseqeenichis conduct.

The second reason, although less significant tharfitst, as to why
we do not consider that the practitioner's charaeted conduct is
inconsistent with the privileges of further praetias that his character
was supported in strong terms by nine characteerertes from
practitioners and a non-practitioner advocate wkoswnade aware of the
Tribunal's finding of professional misconduct ame tagreed facts, and
who were not required by the Committee for crossr@ration.
Sergeant Symon Bagley, a police officer who hasapd in many cases
in which the practitioner represented applicantBrearms proceedings in
SAT over a period of approximately five years, sthdt the practitioner
‘has performed his duty as counsel ethically andh wutmost
professionalism'. Mr Gavan MaclLean, a practitioméro has worked
with the practitioner on a number of matters ovee fears, described
him as 'a conscientious practitioner who operati#ls & high degree of
integrity’ and 'a skilled and principled practitesh Mr David Manera,
a practitioner with 25 years' experience, said that instructed the
practitioner to act as trial counsel for severahisfclients during lengthy
trials involving serious charges and requiring cdestion of complex
evidential issues, and that he has 'never had caoseuestion
[the practitioner's] integrity or commitment to hidient's interests'.
Mr Jeremy Morris, a practitioner in Perth since @Md elsewhere since
1997, described the practitioner as 'a role madéis approach to courts
and tribunals, clients, fellow practitioners andhest parties’ and
considers him to be 'a person of high morals anddgstanding'.
Mr Brian Nugawela, a barrister who has been bridfgedhe practitioner
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said that he 'had no reason whatsoever to questisnintegrity,
professionalism or dedication to his clients' iagts' and that he regarded
the practitioner's conduct the subject of this peatng as 'out of
character, based on my knowledge of him'. Ms Hélane, a barrister
who has been briefed by the practitioner and hdghafessional dealings
with the practitioner as a barrister said that rimy experience he is
mindful of his ethical obligations and he has sduagivice from senior
practitioners when an issue arises' and that 'eelsregarded as a trial
advocate'. Mr Chau Savas, a practitioner for sgeans and a friend of
the practitioner for 12 years, described him ascénpetent and
professional barrister' and said that he has 'gesgdect for his tenacity
and family morals'. Finally, Mr Sukhwant Singhpeactitioner for over
30 years and a partner in the firm where the grastr was previously
employed, described the practitioner as 'carefal professional in the
discharge of his duties' and recalled that thetpi@wer was ‘careful to
satisfy himself that in, for example, pleadings dnot mislead a court'.
Mr Singh has also briefed the practitioner as aistar. Mr Singh
concluded his reference as follows:

| must say that when he informed me of the prepemteedings against
him, | was, frankly, stunned as | did not expeathsa complaint against
him. Having noted the seriousness of the condafgrnred to in the
[Tribunal's finding of professional misconduct]névertheless remain of
the view that [the practitioner] is a good andgdractitioner and in the
absence of conduct suggesting that the allegatgasnst him are of a
repetitive nature, |1 would be surprised, and veisappointed, if in the
future professional concerns are levelled agaimst h

While | understand the circumstances of the prepemteedings against
[the practitioner], and conceding the seriousnefghe allegations, |
proffer my humble view that [the practitioner] remsm a fit and proper
person to continue to practise as a barrister ef Smpreme Court of
Western Australia.

Finally, although it appears that the practitios@t lacks a complete
understanding of the impropriety of his conduct] &Aas not demonstrated
any real contrition or remorse, he has shown somaght by admitting
the allegation and accepting that his conduct domest professional
misconduct.

Tribunal's determination as to appropriate disciplinary consequence

27

In our view, in order to protect the public in theiealings with
lawyers, maintain proper standards in the legalgssion, and protect the
reputation of the legal profession, the appropriadesciplinary
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consequence of the practitioner's professional ondgct in the
circumstances of this case involves three elemaatsgly:

. suspension of the practitioner from legal practior a
period of six months;

. requiring the practitioner to undergo medicalatneent
and psychological counselling prescribed by Dr oyl
and to act in accordance with Dr Hoyle's medicalical
until the conclusion of the suspension; and

. requiring the practitioner to submit a reportDyHoyle
to the Legal Practice Board within a week of the
practitioner's return to practice indicating theatment
and counselling that he has undergone, his custate of
mental health, any further treatment or counselling
Dr Hoyle considers the practitioner should undeigyu
any restrictions on the type of matter, hours oflkwor
nature or mode of practice that Dr Hoyle recommehds
practitioner should be subject to in his legal pcacin
the interests of his mental health.

As the Queensland Court of Appeal saiarvenizaat 447 [38]:

The proper use of suspension is ... for those caseshich a legal
practitioner has fallen below the high standardbdcexpected of such a
practitioner, but not in such a way as to indidhtg he lacks the qualities
of character and trustworthiness which are the sszug attributes of a
person entrusted with the responsibilities of alggactitioner.

Mr GR Donaldson SC, who appeared with Mr RW Bowar the
practitioner, submitted that a suspension woulthbesh' having regard to
the practitioner's mental illness. We disagredthduigh we have found
that the practitioner's mental illness is releviantelation to the context
and circumstances in which the professional misaontbok place, it was
not the cause of the professional misconduct. cAlgiin the mental illness
Is likely to have contributed to the practitionefeslure to address the
conflict between hearings in a timely manner, axatcerbated his level of
stress, when he finally came to address the cordhicl May 2009 he
could and should have done so with candour anddtypneBy failing to
do so, the practitioner abused the necessary &mdtconfidence that
courts and tribunals place in legal practitionengolved in proceedings
before them in the effective administration of jost His conduct
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undermined the effective administration of justared public confidence
in it.

We, therefore, consider that a suspension of smthsofrom legal
practice is warranted and that an order to thagcefshould be made
pursuant to s 439(a) of the LP Act. The periodso$pension should
commence on 1 December 2012 in order to enablepthetitioner's
clients to obtain alternative representation.

Section 441(j) of the LP Act enables the Tribuahiake:

[A]n order that the practitioner undergo counsellor medical treatment
or act in accordance with medical advice giverhgractitioner|.]

Dr Hoyle explained that there are ‘'three pillars toéatment’
(T:36.5; 29.10.12) for the practitioner's illnesslamely therapy,
medication and lifestyle, and that each of thedehave an influence on
the practitioner's ability to manage stress. DyleElogave evidence in
relation to the treatment that he has prescribedtie practitioner in
relation to each of these three matters which ineecessary in these
reasons to recount, other than to note that thetipomer has been
referred to a clinical psychologist with particukpertise in PTSD and
has obtained an appointment to see that person.

In our view, given the cognitive impairments asatenl with the
practitioner's mental illness, the protection o# fbublic requires that he
undergo medical treatment and psychological colingeprescribed by
Dr Hoyle and act in accordance with Dr Hoyle's advat least until the
end of the period of the practitioner's suspenfiom legal practice. In
this regard, in June 2012, Dr Hoyle expressed fheian that, 'all other
things being equal, | would hope [the practitionarpuld achieve a
substantial improvement of his symptoms within at®6 12 month
timeframe', although he noted that ‘further resmtuof his symptoms
may be more protracted' (report 28.06.12).

Section 439(c) of the LP Act enables the Tribunahtke:
[A]n order that -

® specified conditions be imposed on the pramtiér's practising
certificate granted or to be granted under this Aotl

(i)  the conditions be imposed for a specified pdriand

(i)  specifies the time (if any) after which theagtitioner may apply to
the Tribunal for the conditions to be amended oraeed].]
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The Tribunal discussed with Dr Hoyle whether cands should be
iImposed on the practitioner's practising certifcat the interests of his
mental health and therefore for the protectiorheffublic. Dr Hoyle was
asked by the Tribunal for his view as to whethexcpsing as a solicitor
rather than as a barrister would be more benefiolathe practitioner's
mental health. Dr Hoyle said that:

In general terms, | would have thought, and my @aggion would have
been, that, yes, [practising as a barrister] cdadlchssociated with a high
level of stress, there's confrontation with theeotlside, and so my
assumption was, yes, that could be worse for sometmuggling with
these conditions. I'm not sure that | have evidebased on my
interactions with [the practitioner] that that iket case for him, in

particular.(T:53.1; 29.10.12)

Given that we have decided that a six month suspes warranted
together with a requirement that the practitiorresusd undergo medical
treatment and psychological counselling prescribgdDr Hoyle, it is
unnecessary at this stage to seek to fashion comslirestricting the
practitioner's practice in the interests of his tathealth. Furthermore,
the determination of whether any restrictions sticag imposed and, if
so, on what terms, needs to be made having regatldet state of the
practitioner's mental health when he returns totpra.

However, we consider that it is appropriate, in ihierests of the
practitioner's mental health and therefore thequtain of the public, to
Impose a condition on his practising certificatquieing him to submit a
report by Dr Hoyle to the Legal Practice Board with week of his return
to practice. The report will inform the Legal Piee Board in
considering whether any further conditions are a@ed and, if so, their
terms and period of imposition.

Costs

38

39

The Committee sought an order for the payment byptfactitioner
of counsel's fees and other disbursements incurréee proceeding in the
amount of $4,784.50. The application for costs wasopposed. The
Tribunal's approach to the exercise of discret®toacosts in professional
disciplinary proceedings and as to the assessmirheo amount or
guantum of costs was described iregal Profession Complaints
Committee and in de Brae§R012] WASAT 58 (S) at [51] and [53].

There is no reason why, in the circumstances of tiase, the
Tribunal should depart from its usual practice eéhation to costs. The
amount of costs sought by the Committee is readeraid generally in
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accordance with the Tribunal's approach to the sassent of costs.
An order for the payment by the practitioner of ®@mmittee's costs in
the amount of $4,784.50 should, therefore, be npadguant to s 87(2) of
the State Administrative Tribunal Act 20Q0WA).

Orders
40 For these reasons, the Tribunal makes the followndgrs:

1. Pursuant to s439(a) of theegal Profession Act
2008(WA), the respondent's local practising certifecat
be suspended for a period of six months from 1 Dibes
2012 to 31 May 2013 inclusive.

2. Pursuant to s441() of théegal Profession Act
2008(WA), the respondent must undergo medical
treatment and psychological counselling prescribgd
Dr Russell Hoyle and act in accordance with Dr eyl
medical advice from the date of this order until
31 May 2013.

3. Pursuant to s439(c) of théegal Profession Act
2008(WA), the following condition be imposed on the
respondent’s practising certificate:

By 7 June 2013, the practitioner must submit to
the Legal Practice Board a report by
Dr Russell Hoyle indicating:

(@) the medical treatment and psychological
counselling that the practitioner has
undergone up to 31 May 2013;

(b) the respondent's current state of mental
health;

(©) any further medical treatment or
psychological counselling that Dr Hoyle
considers the respondent should undergo;

(d) any restrictions on the type of matter,
hours of work or nature or mode of
practice that Dr Hoyle recommends the
respondent should be subject to in his
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legal practice in the interests of his mental
health; and

(e) in relation to any restrictions
recommended in accordance  with
paragraph (d), the period during which
Dr Hoyle considers the restrictions should
be imposed before review of the
restrictions by the Legal Practice Board
having regard to further psychological
assessment of the respondent's mental
health.

4. Pursuant to s 87(2) of ti#&tate Administrative Tribunal
Act 2004(WA), the respondent must pay to the applicant
its costs of the proceeding in terms of disburséméen
the amount of $4,784.50 by 7 December 2012.

| certify that this and the preceding [40] paratpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE D R PARRY, DEPUTY PRESIDENT
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