[2012] WASCA 214

JURISDICTION

TITLE OF COURT :

CITATION

CORAM

HEARD

DELIVERED

FILE NO/S

BETWEEN

SUPREME COURT OF WESTERN AUSTRALIA
THE COURT OF APPEAL (WA)

LEGAL PROFESSION COMPLAINTS
COMMITTEE -v- DETATA [2012] WASCA 214

MARTIN CJ

PULLIN JA

MURPHY JA

13 AUGUST 2012

26 OCTOBER 2012

CACV 146 of 2011

LEGAL PROFESSION COMPLAINTS
COMMITTEE

Appellant

AND

MARK ANTHONY DETATA
Respondent

ON APPEAL FROM:

Jurisdiction

Coram

Citation

File No

STATE ADMINISTRATIVE TRIBUNAL OF
WESTERN AUSTRALIA

: JUDGE T SHARP (DEPUTY PRESIDENT)

MS S GILLETT (MEMBER)
MR C PHILLIPS (SENIOR SESSIONAL MEMBER)

LEGAL PROFESSION COMPLAINTS
COMMITTEE and DETATA [2011] WASAT 91 (S)

: VR 153 of 2010

Document Name: WASCA\CACV\2012WASCA0214 (CC)

Page 1



[2012] WASCA 214

Catchwords:

Legal practitioners - Disciplinary hearings - Psg®nal misconduct - Breach of
undertaking - Whether penalty imposed by the Trabumanifestly inadequate -
Importance of legal undertakings - Penalty oveedrand fine imposed

Legidation:
State Administrative Tribunal Act 2004 (WA), s 77, s 105

Result:

Leave to appeal refused in respect of ground 1

Leave to appeal granted in respect of ground 2

Appeal allowed

Orders of the State Administrative Tribunal in [2DMWASAT 91(S) be set
aside save for the order in respect of costs

A fine of $10,000 be imposed on the practitioner

Category: A

Representation:

Counsd:
Appellant . Mr P D Quinlan SC & Ms P Le Miere
Respondent . Mr M M Mony de Kerloy

Solicitors:
Appellant . Legal Profession Complaints Committee
Respondent . Mony de Kerloy

Case(s) referred to in judgment(s):

Bedford v Luton [2009] NZLCRO 72

Bhanabhai v Auckland District Law Society [2009] NZ 415

Council of the Law Society of New South Wales v éfaosulos [2010]
NSWADT 208

Dinsdale v The Queen (2000) 202 CLR 321

House v The King (1936) 55 CLR 499

Document Name: WASCA\CACV\2012WASCA0214 (CC) Page 2



[2012] WASCA 214

In the Matter of a Solicitor 'L' (Unreported, VSCRA 3 of 1989, 17 - 21 June
1989)

Law Society of New South Wales v Hinde [2005] NSWRD99

Law Society of New South Wales v Martin [2002] NSWA 27

Law Society of New South Wales v Waterhouse [200QWADT 204

Legal Practitioners Complaints Committee v Pep®@2OWASC 39

Legal Profession Complaints Committee and Detada JPWASAT 91

Legal Profession Complaints Committee and Detd@d IPWASAT 91(S)

Legal Profession Complaints Committee and LeaskQRUVASAT 133

Legal Profession Complaints Committee v Masten I200ASC 71

Legal Services Commissioner v Farnham [2009] LRDM)

Legal Services Commissioner v Piper [2006] NSWALZT 1

Martin v Crimes Compensation Tribunal & State ottdria (1997) 91 A Crim
R 301

Minister for Aboriginal Affairs v Peko-Wallsend Lt1986] HCA 40; (1986)
162 CLR 24

Paridis v Settlement Agents Supervisory Board [200ASCA 97; (2007) 33
WAR 361

Phillips v The Estate Agents Board [1998] VR 179

Re a Solicitor [1966] 1 WLR 1604

Re Gray [1892] 2 QB 440

Re Maraj (a practitioner) (1995) 15 WAR 12

Real Estate & Business Agents Supervisory Boardnda [2009] WASCA 191

Rubik Financial Ltd v Herskope [2010] WASC 343

Transport Accident Commission v O'Reilly [1998] V&ATO06; [1998] 2 VR 436

Wade v Licardy (1993) 33 NSWLR 1

Workington v Sheffield [2009] NZLCRO 55

Ziems v Prothonotary of the Supreme Court of NewtB®ales [1957] HCA
46; (1957) 97 CLR 279

Document Name: WASCA\CACV\2012WASCA0214 (CC) Page 3



[2012] WASCA 214

MARTIN CJ

MARTIN CJ :

Summary

1 The Legal Profession Complaints Committee (the Citas)
applies for leave to appeal from the decision ef 8tate Administrative
Tribunal (the Tribunal) with respect to the penahyposed upon Mark
Anthony Detata, a legal practitioner, following iading of professional
misconduct: sedegal Profession Complaints Committee and Detata
[2011] WASAT 91(S) Penalty decisior). The Tribunal found that Mr
Detata had breached an undertaking which he gaweltbfunds in the
trust account of the firm by which he was employedsecurity for a
prospective claim for damages by another party. e Thribunal
reprimanded Mr Detata, imposed a condition uporphégtice certificate
restricting him from practising other than in thengoyment and
supervision of another practitioner for a periodwb years, and directed
that he pay the Committee's costs fixed in an amoi$10,000.

2 For the reasons which follow, the Committee shdddyranted leave
to appeal on ground 2, the appeal on that groundldhbe allowed, the
orders of the Tribunal with respect to penalty (bot costs) set aside, and
in place of those orders Mr Detata should be odléoepay a fine of
$10,000.

The Tribunal's finding of misconduct

3 The Tribunal found that Mr Detata was guilty of fassional
misconduct by reason of the following facts andwinstances, none of
which are challenged on appeal (skegal Profession Complaints
Committee and Detatf?2011] WASAT 91 [5] - [35]).

4 Mr Detata was employed as a solicitor by a smallape law firm.
During 2008 he was acting on behalf of Mr Memet Deski in
connection with a dispute arising from the sale aofbusiness by
Mr Demiroski to Mr Leslie Faulds. Mr Faulds alleggnat the transaction
was induced by Mr Demiroski's fraud, and that bgson of the fraud he
sustained losses, being at least the amount wiagrald for the business,
namely, $75,000. Another practitioner was actiag Mr Demiroski in
relation to criminal charges brought against himsiag from the sale of
the business.

5 On 2 December 2008, Mr Demiroski pleaded guiltyjvto counts of
fraud arising from the sale of the business. At time of entry of the
plea, the judge hearing the case observed thasshe of reparation was
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MARTIN CJ

going to be a significant aspect of the sentengragess which would
follow. He suggested that the provision of some &b security to
Mr Faulds in respect of his claim for damages wolid a significant
factor in the sentencing process.

6 Mr Demiroski's wife owned land which was subjectatcontract of
sale. She caused $190,000 arising from the sdleedand to be paid into
the trust account of the firm which employed Mr &at

7 In correspondence between the practitioner acongtr Faulds, and
the practitioner acting for Mr Demiroski in relatioto the criminal
proceedings, the practitioner acting for Mr Fauhtdged the payment of
$190,000 into trust and expressed a concern thadutd not provide any
security for his client, given that the land whitéd been sold to generate
the funds was owned by Mrs Demiroski, not Mr Dersikip and that
Mrs Demiroski had no liability to Mr Faulds. Fohat reason, he
requested the provision of further security by wdyMrs Demiroski's
agreement to indemnify Mr Demiroski in relationh civil liability to
Mr Faulds, and the grant of a charge over herasten the funds in the
trust account to secure payment of any liabilityialihMr Demiroski was
found to have to Mr Faulds.

8 It seems that this letter was also provided to Mtdba. He replied
to the practitioner acting for Mr Faulds by a letlated 9 December 2008
in which he stated:

Mrs Demiroski has signed an unequivocal agreemzmgaly the sum of
$190,000 into our trust account from the sale ef Bmoperty which sum
would only be released after agreement betweenDdmiroski and your
client or Court Order. We would also formally urid&e not to release
any monies from trust absent agreement betweerDinsiroski and your
client. This proposal should afford your clienetBecurity he requires
[16].

9 The practitioner acting for Mr Faulds replied innts to the effect
that he did not consider the undertaking providadthat letter to
adequately protect his client's interests. In @sasp, Mr Detata wrote
again to the practitioner acting for Mr Faulds, oalby letter dated
9 December 2008. In that letter he wrote:

We confirm that Mrs Demiroski has signed an unegegy and unconditional
agreement to pay the sum of $190,000 into our &rosbunt from the sale of the
Property which sum would onlysic be] released after agreement between
Mrs Demiroski and your client or Court Order. Weul also formally

Document Name: WASCA\CACV\2012WASCA0214 (CC) Page 5



[2012] WASCA 214

MARTIN CJ

10

11

12

13

14

undertake not to release any monies from trustrdalsgreement between Mrs
Demiroski and your client.

We should make clear, if it has not been made dyredear, that the sum of
$190,000 represents monies paid by Mrs Demirogkilfe express purpose of
meeting any liability of our client to your client.

This proposal affords your client the security bguires [18].

Between 8 and 12 January 2009, the practitionemggcfor
Mr Faulds continued to express his concerns to Miafa in relation to
the adequacy of the security provided. Mr Detasponded to those
concerns by an email which stated, among otheg¢hitnat:

(@) the Firm had formally undertaken not to releasg of the trust
account money 'absent any agreement from' Mr Faulds

(b) that the trust account money was being helddpg the issue of
payment of monies' to Mr Faulds; and

(c) that the trust account money ‘will not be legvithe firm's trust
account without Mr Faulds' agreement [21].

At a hearing on 14 January 2009, the sentencingejuskt the
amount of restitution which would be ordered ags pérthe sentencing
process at the amount of $75,000, and adjourneldaheng to 22 January
2009 to enable Mr Demiroski to make payment of thatount to
Mr Faulds.

By an email dated 14 January 2009, Mr Demiroskeatad Mr
Detata to transfer $75,000 to Mr Faulds from then's trust account, and
then to transfer the balance, less the practitisnees, directly to an
account nominated by Mrs Demiroski.

Shortly after receipt of that email, Mr Detata awd the practitioner
acting for Mr Faulds by email that he was authatisedisburse $75,000
from the trust account money, to be paid to thectgianer acting on
behalf of Mr Faulds by bank cheque on 16 Januai20Mr Detata
sought confirmation that these arrangements weisfazory.

The practitioner acting for Mr Faulds replied innts to the effect
that the sentencing judge had set the amount gD805as restitution for
the purposes of sentencing only, and that the m@tation of any further
liability of Mr Demiroski to Mr Faulds would be a atter for civil
litigation, and invited continuing discussions witspect to the balance
of Mr Faulds' claim against Mr Demiroski.
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20

On 14 January 2009, Mr Detata sent an email toptiaetitioner
acting for Mr Demiroski in relation to the criminaharges, and to
Mr Demiroski, advising that he had undertaken patelease funds in the
trust account except by agreement or pursuantua coder, and that in
the absence of a court order he was concerned adleasing any money
from trust other than the $75,000. He reiteratext position in another
email to Mr Demiroski later that day.

On 20 January 2009, Mrs Demiroski telephoned Mr afzet
reminding him that he did not act on her behalf asderting that the
balance remaining on trust after payment of thewarhof $75,000 should
be paid to her.

At the sentencing hearing held on 22 January 209 sentencing
judge ordered that Mr Demiroski pay $75,000 to Mulds by way of
reparation. A cheque for that amount was handelinté&aulds at the
hearing. The sentencing judge noted that the ottiketr he had made
would not bar further action in respect of Mr Fauldivil claim against
Mr Demiroski but that the amount of the reparatisder would be taken
into account in any assessment of damages due EaMds.

On 22 January 2009, Mrs Demiroski again requestgunpnt of the
balance of the funds on trust. The next day shetevto Mr Detata
requesting that two cheques totalling $15,000 levdragainst funds held
in the firm's trust account on her behalf.

On 23 January 2009, Mr Detata made a file notédcetfect that by
reason of the reparation order made by the semgnadge, Mr Faulds'
consent (through his legal practitioner) to paynedrthe reparation order
from the funds held on trust, and Mrs Demiroskésndnd for the amount
of $15,000, the balance of the funds held on tmetely $115,000 plus
interest, could be paid to Mrs Demiroski. He thauthorised the
preparation of two cheques totalling $15,000 tadlmvn from the funds
held on trust, leaving a balance of $100,000 isttr®Dn 29 January 2009,
Mr Detata authorised the payment to Mrs Demiro$khe balance of the
funds held in trust, being $100,000 plus intereshed. He did not notify
Mr Faulds or the practitioner acting on behalf of Rulds of these
payments, or seek their agreement to the releaee dtinds held on trust
other than the $75,000 paid to Mr Faulds.

The following month, Mr Detata wrote to the praotier acting on
behalf of Mr Faulds advising that he no longer @dte Mr Demiroski in
relation to any matters.
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21 The Tribunal noted that the Committee had broughtase on the
basis that Mr Detata authorised release of thenbalaf the funds held in
trust either with knowledge that it was a breachhef undertaking which
he had given, or with reckless disregard as to hdrat was a breach of
the undertaking he had given [36]. The TribunatedoMr Detata's
evidence to the effect that his understanding efuhdertaking which he
had given was different to the terms in which isvexpressed [40] - [42].

22 The Tribunal observed:

The Practitioner repeatedly stated in his evidehaewhen he released the
balance of the funds in the Trust Account to MrsriDeski, he did so on
the basis that he believed that his undertaking lteeh complied with
(see, for example T: [33], [23.3.11]). He saidttiahen he gave the
undertaking he intended that the 'Court Order' hickwv he referred in his
undertaking was in fact the restitution order mhagehe sentencing judge
in the sum of $75,000 (see, for example T: [333,32L1)).

The Practitioner may have convinced himself at sqmeit that his
undertaking meant something other than what it.sditeé stated in his
evidence, when asked whether he had formally uakient not to release
any money from the Trust Account absent agreemeetwden
Mrs Demiroski and Mr Faulds, that:

That is in the letter, but my understanding watedgnt.
(T: [34], [23.3.11)).
He later said:

That undertaking - the form of words does not espreny
understanding of the undertaking.

(T: [36], [23.3.11]).

However, there is no reasonable basis upon whiehPtlactitioner could
have come to the view that his undertaking meayihamg other than what
it said. The terms of the Practitioner's undertgkiwere clear,
unambiguous and on any objective view could onlehlaeen understood
by the recipient as an assurance that all of tlevaat money held in the
Trust Account was to be available for the satisacbf a liability claim
(which Mr Faulds at some stage alleged exceede@,$28) and would
remain there until Mrs Demiroski and Mr Faulds &gréo its release.
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We find that the Practitioner's authorisation & gayment of $115,340.58
to Mrs Demiroski on 23 and 29 January 2009 respelgtivas made when
the Practitioner knew or ought to have known thatas in breach of the
undertaking given to Mr Cook and that this failumas deliberate or
reckless and not attended by a reasonable exmanati

Undertakings such as the one given by the Praa#itiare important in the
practise of law and if they are not taken seriouslgn they become
worthless. Mr Cook accepted that undertaking éwedbtreach of it by the
Practitioner then resulted in Mr Cook having to lexpto his client why
that money was no longer available, and more inapdist, why Mr Cook
had not taken other steps to ensure that whateviédiability remained
outstanding, there would be sufficient funds avwddato meet it.
Mr Cook's answer, of course, has to be that hedeln the Practitioner's
undertaking [51], [54] - [56], [63] - [64].

23 | digress to observe that, with respect to the und, it is
unsatisfactory for significant findings of fact neadn relation to
professional misconduct to be expressed equivooally the alternative.
The state of mind of Mr Detata at the time he gideeinstructions which
resulted in the disbursement of the trust funddvits Demiroski was
highly significant to the issues before the Tridyunat least because of its
prospective impact upon the penalty properly impgosed the necessary
assessment of whether he was a fit and propermpé&rsemain in practice
if found guilty of misconduct. The Tribunal notdte evidence given by
Mr Detata as to his subjective belief but failedstate whether it accepted
or rejected that evidence. It was, of course, djpethe Committee to
bring its application against Mr Detata on the $dbkat he was guilty of
professional misconduct either because he deliddgrand knowingly
breached the terms of the undertaking, or becaesscted with reckless
disregard as to whether on its true meaning, hisrexwould amount to a
breach of the undertaking. It was neverthelesgessary for the Tribunal
to make a determination as to which of those altéra cases had been
made out. While it is undoubtedly true that eitladternative case, if
made out, would amount to professional miscondtetgravamen of the
misconduct is significantly different as betweea tiwo alternatives.

The Tribunal's decision with respect to penalty

24 In the Penaltydecision after summarising the submissions made by
the Committee and on behalf of Mr Detata, the Tnddwbserved:

The Tribunal notes the previous good record ofRhetitioner, that there
is no evidence that the Practitioner gained petgofl@m his conduct,
and that for the purpose of considering penaliy &ppropriate to presume
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25

26

27

28

that he recklessly, rather than deliberately andwkngly, breached his
undertaking [11].

No reasons are given by the Tribunal for it beipgprapriate 'to
presume' that Mr Detata was reckless, rather thdalwn relation to the
breach of the undertaking. Section 77 of tBate Administrative
Tribunal Act 2004 (WA) (the Act) requires the Tribunal to give reaso
for a final decision, and further requires thosasoas to include the
Tribunal's findings on material questions of faeferring to the evidence
or other material on which those findings are basBae statutory scheme
under which the Tribunal operates does not penmairigs of fact to be
made on the basis of a presumption.

It may be that the Tribunal has used infelicitoaaguage in its
reasons. It is perhaps possible that the Tribuved endeavouring to
express a finding of fact to the effect that Mr &datwas reckless as to
whether or not he was acting in breach of his una#ierg because it was
not satisfied, on the evidence it had received @nsidered, that he was
guilty of wilful and deliberate breach of his untdding. However, this is
mere speculation - a process which would have lmeanded if the
Tribunal had complied with the statutory obligattonset out the findings
of fact upon which it was proceeding.

The ambiguity of the Tribunal's finding on the ical question of
Mr Detata's mental state at the time he authortisdursement of the
trust funds adversely affected the arguments achchrom appeal. On
behalf of the Committee, it was submitted that jtgrehould be assessed
on the basis that Mr Detata's breach was eithebeatate or reckless,
reverting to the language of the Tribunal's reasfwrsits finding of
professional misconduct. On behalf of Mr Detatayas submitted that
he did not act deliberately, knowingly or dishohgdtut had a subjective
belief that his undertaking had a particular megnimhis submission was
no doubt prompted by the Tribunal's equivocationratation to the
evidence given by Mr Detata to the effect thatdubjective belief was to
the effect that he was not breaching his undertploy authorising
disbursement of the trust fund.

It is clear from the passage of the Tribunal's orasrelating to
penalty that it proceeded to impose penalty onbidEs that Mr Detata
was reckless with respect to the question of whietiseauthorisation of
the disbursement of the trust funds was a breatheofindertaking which
he had given, rather than with actual knowledgé ith&ould constitute a
breach, albeit that the Tribunal appears to hasedahis approach on a
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presumption. The Committee has not challenged #s@iect of the
Tribunal's decision with respect to penalty ingteunds of appeal, nor
has Mr Detata filed a Notice of Contention to tlffee that the Tribunal's
decision with respect to penalty should be upheldymunds other than
those enunciated by the Tribunal. It follows ttha$ court should proceed
to deal with the penalty on the same basis as timifal - namely, that
Mr Detata's breach of his undertaking was reckiagger than wilful.

29

In the Penalty decision the Tribunal made the following

observations with respect to the principles to fgliad in the imposition
of penalty:

30

The applicable principles are well settled and inotlispute between the
parties. The object of disciplinary proceedingshs protection of the
public and the maintenance of proper standardsénleégal profession
rather than punishment. The effective adminigiratf justice depends on
the honesty and reliability of practitioners. Tpenalty should act as a
deterrent but should also reassure the publicghafessional misconduct
on the part of practitioners will not be toleraféd

After referring to the particular circumstancestiod misconduct (in

terms which continue the Tribunal's equivocation the question of
Mr Detata's subjective state of mind), the Tribumeald:

31

It is critical to the administration of justice th@aractitioners can be relied
upon to do what they say they are going to do.

Of course, the consequences of the Tribunal's fdf professional

misconduct against the Practitioner are going topaich on the

Practitioner's future and will also bring home ftee tPractitioner the
seriousness of his misconduct. The Tribunal alsosiders that it is

appropriate to take account of the Practitione€ss@nal circumstances.
The Tribunal has formed the view that a period wpension or a fine
(particularly in light of the Tribunal's decisiors & costs below) would
cause the Practitioner unnecessary hardship.

In the circumstances the Tribunal has determined the Practitioner
should be reprimanded and should undertake 24 rsorghactice
employed by and under supervision of a practitioapproved by the
Legal Practice Board and who has no less thanyeags post-admission
experience [15] - [17].

Further, as | have noted, the Tribunal ordered iaDetata pay a

sum of $10,000 by way of contribution to the costsurred by the
Committee.
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The grounds of appeal

32

33

There are two grounds of appeal:

1. The Tribunal erred in law in failing to take ontaccount a
consideration which it was bound to take into actpnamely, that
the appropriate disciplinary outcome for the regsmn's
professional misconduct, by breaching an undertpki another
practitioner, was to be determined not for punifivgposes but for
the purposes of the maintenance of proper standartise legal
profession and for protection of the public in théealings with
lawyers.

2. Further, and alternatively, the Tribunal erredlaw by making
disciplinary orders that were manifestly inadequatethe sense
that no reasonable tribunal could have imposedatetome in the
exercise of its discretion.

Various particulars are given in support of groind They include
assertions to the effect that the reasonablenesseopenalty imposed
upon Mr Detata should be assessed on the basidithdireach of the
undertaking was either deliberate or reckless. thRerreasons already
given, argument based upon those portions of thgcpkars must be
rejected. It is unnecessary to set out the pdatisugiven in support of
ground 2 in these reasons, as it is clear fromatigggment advanced in
support of the ground that in essence it asseatdltle penalty imposed by
the Tribunal was manifestly inadequate, in the sensvhich that term is
used in the context of appeals against sentencessed following
conviction for criminal offences.

Are the grounds within jurisdiction?

34

Subject to an exception which is not applicableths case, an
appeal from the Tribunal to this court only liesaquestion of law (s 105
of the Act). In written submissions filed on bdhal Mr Detata, it was
asserted that the grounds of appeal did not catestéd question of law,
with the result that the appeal did not lie withire jurisdiction of this
court. Reliance was placed upon a line of Victorauthorities to the
effect that the question of whether an administeatribunal erred by
making a manifestly excessive or inadequate awardjmposing a
manifestly excessive or inadequate penalty doegimetrise to a question
of law - seeMartin v Crimes Compensation Tribunal & State of &toria
(1997) 91 A Crim R 301Transport Accident Commission v O'Reilly
[1998] VSCA 106; [1998] 2 VR 43@hillips v The Estate Agents Board
[1998] VR 179.
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35 However, there is a decision of this court to camnteffect - se®eal
Estate & Business Agents Supervisory Board v Larj{@@09] WASCA
191. That case was concerned with the scope oatkaue of appeal
from the Tribunal to this court created by s 105t SAT Act. |If
Mr Detata had pressed the submission to the effettthe decision in
Landa should not be followed, and instead the Victotiae of authority
adopted, the usual practice would have been totibatesa court of five
judges in order to consider whether the prior degi®f this court in
Landa should be overturned. However, during oral argumeounsel for
Mr Detata expressly abandoned the submission toeffext that the
appeal was outside the jurisdiction of the cournl accepted that the
court should proceed in accordance with the prlasipenunciated in
Landa (ts 23 - 24). In those circumstances, any issiiie K@spect to the
correctness of the decision banda must await determination on some
other occasion on which the issue is squarely ghine

Leave to appeal

36 Appeals to this court from the Tribunal can onlyldseught with the
grant of the leave of this court (s 105 of the Acthe principles relating
to the grant of leave are well settled and convehjeset out inParidis v
Settlement Agents Supervisory Boaf@007] WASCA 97; (2007) 33
WAR 361 [16] - [18]. It is unnecessary to repdrise principles. In this
case the question of whether there should be at gshrnleave is
inextricably tied up with the merits of the appehvill return to the issue
of leave after considering those merits.

Ground 1

37 This ground is set out above [32]. It is well bdithed that the
jurisdiction of the Tribunal and of the Supreme @oto discipline
practitioners is exercised not for the purposeuwfighing the practitioner
concerned, but for the protection of the public dhd reputation and
standards of the legal professiolRe Maraj (a practitioner)(1995) 15
WAR 12, 25;Ziems v Prothonotary of the Supreme Court of Newu§o
Wales [1957] HCA 46; (1957) 97 CLR 279, 28&ggal Practitioners
Complaints Committee v Pe2009] WASC 39 [5] - [12].

38 The fundamental difficulty with this ground of agpas that the
Tribunal expressly referred to this principle is fitasons. For this reason,
it is difficult, if not impossible, to accept thdte Tribunal failed to take
account of this consideration.
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39

There is a fundamental distinction between a daecisiaker failing
to take account of a consideration which the dewtsnaker is required to
take into account, as a matter of constructiorhefdonditions attending
the exercise of the decision-making power, and léagation that the
decision-maker has failed to give adequate or gp@te weight to a
relevant consideration: seadinister for Aboriginal Affairs v Peko-
Wallsend Ltd[1986] HCA 40; (1986) 162 CLR 24, 39 - 41 (Masgn Ih
substance, the argument advanced in support ohdrbwvas to the effect
that the Tribunal failed to give sufficient weigiat the protection of the
public and the maintenance of proper standardsienlégal profession,
and gave undue weight to considerations persondlet@ractitioner. As
expressed, ground 1 does give rise to a questidemofbut as developed
in argument, it does not. As expressed, the graundt fail, because
there is an express reference within the reasortbeofTribunal to the
consideration which it is said to have ignoredvoluld not grant leave to
appeal in respect of ground 1.

Ground 2

40

41

42

As | have already noted, ground 2, properly comstyudoes not
assert express error by the Tribunal, but ratheerésimplied error of the
kind identified in House v The King(1936) 55 CLR 499, 504 - 505
(Dixon, Evatt & McTiernan JJ), to be inferred frothe manifest
inadequacy of the penalty imposed (see dlsonsdale v The Queen
(2000) 202 CLR 321 [6] (Gleeson CJ & Hayne J)).

In assessing the adequacy of the penalty imposédebyribunal, the
order for costs should be put to one side. Thdscoxurred by the
Committee were no doubt magnified substantiallyMyyDetata's failure
to accept that he was guilty of professional misican, notwithstanding
the clear and indisputable objective evidence tat teffect. While
Mr Detata was, of course, entitled to put the Cottgaito proof of the
allegations made against him, he cannot rely uperfact that costs were
ordered against him as a consequence of that stamodigation of the
penalty properly imposed for his misconduct.

The penalty imposed by the Tribunal had two limb$e first was a
reprimand. A reprimand cannot and should not bewsd as the
equivalent of no penalty at all. Other legal pitamiers and members of
the community generally would properly regard tmepasition of a
reprimand as a significant admonition of Mr Dettahisconduct.
However, it must also be observed that a reprimarad the lower end of
the range of penalties available to the Tribunal.
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The second limb of the penalty imposed by the Trdbuvas the
imposition of a condition to the effect that Mr @&t practise only as an
employee and under the supervision of another ipcaetr for a period of
two years. No reasons were given by the Tribuoakte imposition of
this condition. It is difficult to deduce any reasfor the imposition of
such a condition from the circumstances of the .cdses relatively easy
to imagine circumstances in which the impositionsath a condition
would be appropriate. An obvious example concarpsactitioner who,
while practising on his own account, acted imprulyeor inappropriately,
such that it was concluded that he or she wasad & supervision for a
period. However, in this case, at the time of Mttdéda's misconduct he
was in employment and subject to supervision; eeitlof those
circumstances prevented his misconduct. Furtlher,condition has no
direct relevance to the misconduct establishedat frhsconduct related to
the authorisation of disbursement of funds from fina's trust account.
If the Tribunal had imposed a condition with redpex Mr Detata's
authority to deal with funds held on trust, thes@afor the imposition of
the condition might fairly have been deduced. Hmvethe condition
imposed is not a condition of that kind.

It is difficult to see how the Tribunal could havegarded the
Imposition of such a condition as any form of pgn& Mr Detata. On
the evidence before the Tribunal, he had nevertipeatin any capacity
other than as an employed solicitor. There wagwidence before the
Tribunal to sustain any conclusion to the effeett thir Detata had any
intention of practising in any other capacity ie floreseeable future.

For these reasons, in the absence of any explanagiohe Tribunal
for the imposition of the condition on Mr Detatplsctising certificate, it
does not appear to me that this aspect of the faillaiorders imposed
any penalty upon him, or served any other ideftiégurpose.

As | have noted, the Tribunal also observed thiehgaaccount of
Mr Detata's personal circumstances, it was of tleev/\that a period of
suspension or a fine would cause him unnecessadglna. However, no
reasons for that view are expressed, nor are amnfis of fact with
respect to Mr Detata's personal circumstances éteddn the reasons of
the Tribunal. This is, with respect, another uséattory aspect of the
reasons given by the Tribunal. During the heaahthe appeal we were
advised by counsel for both parties that there ltes or no evidence
before the Tribunal as to Mr Detata's personal uorstances, and
essentially no evidence as to his financial cirdamses (ts 25, 31).
Assuming that to be correct, it is difficult to séee basis for the
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Tribunal's view that a period of suspension or e fiwould cause
Mr Detata unnecessary hardship.

Having regard to the deficiencies in both the reasaf the Tribunal
and the evidence before the Tribunal on this tofhe, court provided
Mr Detata with the opportunity to adduce evidenaéh wespect to his
financial circumstances. After an apparent misustdading between
Mr Detata and his legal representatives on thatctoiive court was
provided with an affidavit sworn by Mr Detata whipbrported to address
that issue, sworn 27 August 2012. However, it enifestly deficient.
No evidence is provided as to Mr Detata's curnecvme, although it can
be inferred that it exceeds $80,000 per annumeasiffidavit records that
prior to his current employment, he had not eamede than that amount.
The affidavit contains a number of assertions ajeaeral character in
relation to Mr Detata's net disposable income, amdeavours to create a
sense of straitened financial circumstances. Hewdke generality with
which these matters are addressed in the affidamd, the conspicuous
failure to state Mr Detata's current income, does provide the court
with any sound basis to assess the impact of aofirsispension. In any
event, it must be borne in mind that because tmeikmt purpose of the
disciplinary regulation of the legal professiontie protection of the
public by the maintenance of proper standards withe profession - the
impact which an appropriate penalty would have uompractitioner
guilty of misconduct, and personal hardship to acfiioner are
necessarily secondary considerations: lssgal Profession Complaints
Committee v Masten[2011] WASC 71 [29]; Legal Profession
Complaints Committee and LeagR010] WASAT 133 [54].

The importance of leqgal practitioners performing their undertakings

48

The importance of legal practitioners performingithundertakings
cannot be overstated. The practice of giving, aetying upon,
undertakings given by legal practitioners is widegd and serves an
important public purpose. The circumstances inctvhindertakings are
given and relied upon are many and varied. In scases an undertaking
will be proffered and received as a substitute $btrict or timely
performance of an obligation, perhaps arising urdeontract or under a
statutory provision. In other cases, the undemgaknight be given in
order to provide a form of security to the personvhom it is proffered -
for example, an undertaking that an executed dootimwdl be held in
escrow until certain conditions are met, or thgalgroceedings will not
be instituted if certain conditions are met, ortthuads or other property
will be retained by the practitioner until certaonditions are met. In all
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of these circumstances, the usual effect of thé&fgerand acceptance of
the undertaking will be to obviate the need to canoe or to continue
legal proceedings. This serves the public intelmstpreserving the
limited resources of the parties and the courts.

Undertakings will often be proffered and receivadthe course of
legal proceedings - for example, in relation teerldcutory procedures.
The provision of undertakings in those circumstanserves the public
interest by reducing or averting interlocutory disgs.

Undertakings by legal practitioners are a commoatuie of
commercial and property transactions in which leggdctitioners are
engaged. In some cases, a party might complatnaatction before all
relevant conditions are satisfied in reliance uponundertaking by a
practitioner to the effect that he or she will Gasparticular condition to
be satisfied. In this context, the proffer andegtance of undertakings by
legal practitioners improves the efficiency and edkipon of commercial
and property transactions and thereby serves tachtb the wheels of
commerce, trade and finance: $agik Financial Ltd v Herskopg2010]
WASC 343;In the Matter of a Solicitor 'L' (Unreported, VSC, LPA 3 of
1989, 17 - 21 June 1989).

Undertakings can only serve these purposes andihdurther the
public interest if they are accepted and relied nupo In some
circumstances, a practitioner may proffer an urad@ry in terms which
makes it clear that the undertaking is only thatha&f client and not the
practitioner. In such a case, the obligation afgrenance will fall upon
the client, not the practitioner. However, thi;m@ such a case. In this
case, the undertaking was expressly and unequlyogalen in terms
which bound both Mr Detata's client, Mr Detata &mel firm by which he
was employed.

The proffer of an undertaking binding upon a legaictitioner and
his or her firm can be expected to enhance thahiéty of the
undertaking, and thereby the prospect that it ldllaccepted and relied
upon by the party to whom it is proffered. In tiay, the proffer of an
undertaking binding upon a legal practitioner emesrthe achievement of
the various purposes to which | have referred, thedeby enhances the
public interest. It is therefore vital that legahctitioners perform their
undertakings, regardless of whether the undertakeng) proffered in error
or oversight, irrespective of any change in circiamses, no matter how
radical, and irrespective of any hardship to thgalepractitioner
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concerned (sed8hanabhai v Auckland District Law Societyf2009]
NZHC 415 [59] - [64] (Priestley, Heath and WinkeimalJ).

Further, it is vital for the maintenance of pubtonfidence in the
integrity of the legal profession and its prachies, and for the
maintenance of the confidence which practitionexgehin dealing with
each other, that performance of their undertakihgsenforced: see
(Rubik Financial Ltd).

For these reasons, the obligation of a legal grawér to perform his
or her undertaking is a solemn obligation of thenagt importance.
Failure to perform that obligation will generallye bregarded as
professional misconduct, and depending on the mistances, will often
be regarded as serious professional misconduct.

The reasons given by the Tribunal did not sugdest it took any
different view of the importance of the undertakgigen by Mr Detata in
this case. In the reasons given for its findingaffessional misconduct,
the Tribunal assessed the impact of his failurecomply with his
undertaking [64]. Further, in tienaltydecision the Tribunal observed:

It is critical to the administration of justice tharactitioners can be relied
upon to do what they say they are going to do [15].

Accordingly, the reasons given by the Tribunal dd support a
conclusion that there was express error by faitonggke proper account
of the significance of Mr Detata's failure to hondus undertaking.
Rather, the question is whether error can be iefeon the basis that the
Tribunal imposed a penalty which was so inadegaat® be outside the
range of a sound discretionary judgment reasonafsdn to the Tribunal
on the facts which it had found.

Manifest inadequacy

57

Before the Tribunal and again during the appearegice was made
by counsel on behalf of Mr Detata to a number o$esain other
jurisdictions in which differing penalties were ioged for professional
misconduct in the form of failure to perform an ertdking (sed.aw
Society of New South Wales v Hindi2005] NSWADT 199 aw Society
of New South Wales v Martif2002] NSWADT 27;Legal Services
Commissioner v Farnham[2009] LPT 4 (QId);Council of the Law
Society of New South Wales v Panopoul[@910] NSWADT 208;Legal
Services Commissioner v Pipg2006] NSWADT 12;Law Society of
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New South Wales v Waterhoug2002] NSWADT 204;Workington v
Sheffield[2009] NZLCRO 55Bedford v Luton[2009] NZLCRO 72).

On appeal, these cases were relied upon to sufioiroposition
that the penalty imposed by the Tribunal in thisecavas within the range
reasonably available to it, given that in somehaofse cases either no fine
was imposed, or in a number of those cases, avedlamodest fine (of
between $500 and $3,000) was imposed.

These cases provide little assistance. As mighedgeected, the
cases cover a broad range of circumstances in whdertakings were
given by practitioners, and an equally broad raofyeircumstances in
which they were breached, with differing conseqasncThe breadth of
the range of circumstances in which undertakingspaoffered by legal
practitioners is such that it is neither desiratde possible to postulate
any general proposition with respect to the appatg@rpenalty imposed
for professional misconduct in the form of failu@ perform such an
undertaking. Understandably, the cases cited balbef Mr Detata and
which | have listed can generally be regarded as<at the less serious
end of the spectrum of cases involving breach oflewakings by
practitioners. It is not hard to imagine caseshat other end of the
spectrum in which a wilful breach of a serious uteléng upon which a
person has relied to their substantial detrimemhinreveal such a defect
in character or in the appreciation of the role abtigations of a legal
practitioner as to lead to the conclusion thatpfaetitioner is not a fit and
proper person to remain on the roll. The appro@rigenalty to be
iImposed in any particular case will naturally degppeipon the evaluation
of the particular facts and circumstances in theted of the general
importance of legal practitioners performing undkigs which they
have given.

| have set out the relevant facts and circumstaotéss case to the
extent that they were found by the Tribunal. ThHBofving aspects of
those facts and circumstances are pertinent toetrsuation of the
seriousness of Mr Detata's misconduct.

The terms of the undertaking given by Mr Detataevelear and
unambiguous. There is no doubt that these termse Wweown to
Mr Detata, as he communicated with the practitiomepresenting
Mr Faulds and his clients in terms which estabhsh awareness of the
undertaking he had given. Nor is there any dobht the undertaking
was given on behalf of Mr Detata, the firm by whith was employed,
and his client.
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The undertaking was proffered for the purpose d¢hioing a benefit
for Mr Detata's client in the form of a discounttire sentence imposed
upon him because of reparation in the form of thgnpent of $75,000,
undertaken at the time of sentence. However, tmeiebenefit had been
obtained, Mr Detata breached the undertaking puslyogiven, thereby
leaving Mr Faulds without any security for any dachal damages he
might have been awarded in any further civil claigainst Mr Detata's
client.

The Tribunal proceeded on the basis that Mr Detath a reckless
disregard for the undertaking at the time he cautseoreach. | take this
to mean that Mr Detata, knowing that he gave thdettaking, was
entirely indifferent as to whether on its true megnhis authorisation of
the disbursement of the funds to Mrs Demiroski wadreach of the
undertaking.

The Tribunal made no finding to the effect that Metata was
remorseful, nor does there appear to have beerewddgnce capable of
sustaining such a finding. To the contrary, Mr ddatdenied that he was
guilty of professional misconduct and gave an exafi@n for his
behaviour which the Tribunal found provided no oeeble justification
for it.

In my view, these considerations point inexoralolytite conclusion
that Mr Detata's misconduct cannot be regardeceeng lat the lower end
of the range of seriousness of cases involvingdbred an undertaking.
The undertaking involved a substantial amount atifi It was given in a
context in which it was plainly of importance teetparty to whom it was
proffered. It was breached without reasonablefjcation or excuse.

For the reasons | have given, the Tribunal's intmrsdf a condition
on Mr Detata's practising certificate was, in effe® penalty at all. The
order for costs should properly be regarded asctresequence of the
stance which Mr Detata adopted, and not as a coemhasf the penalty
applied. The penalty effectively imposed by théidnal was that of a
reprimand. Given the circumstances of Mr Detataisconduct, that
penalty was manifestly inadequate, and outsideréimge of a sound
discretionary judgment reasonably open to the Tdbon the facts which
it had found.

It is appropriate to now return to the questiorieafve to appeal in
the light of this conclusion. Leave should be ¢gdnif it is in the
Interests of justice (sdaridis). The inadequacy of the penalty imposed
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upon Mr Detata is such that it would not be in itterests of justice, in
this particular case, for the penalty to be allowedtand. Further, there
Is a risk that if the inadequate penalty imposedevalowed to stand, it
would undermine the importance of the maintenarigeraper standards
of professional conduct within the legal professiand in particular, the
importance of legal practitioners performing undkirigs given by them.

For these reasons, | would grant leave to appealespect of
ground 2, and uphold that ground. The orders nhgdde Tribunal with
respect to penalty should be set aside - the repdmbecause it is
Inadequate, and the condition attached to the ipnagtcertificate because
it serves no useful purpose. The order as to csktald be left
undisturbed.

It would be open to the court to remit the mattethte Tribunal for
reconsideration in the light of these reasons. cdees of professional
regulation where the Tribunal has greater expeeendhe regulation of
the relevant profession than the court, that willelo be the more
appropriate course. However, the considerationdgineat to the
regulation of the legal profession are well knowrhe court, which has a
significant role to play in the regulation of thmbfession. Given that the
proceedings against Mr Detata have already beerewbat protracted,
there is no particular advantage in remitting thegsgion of penalty to the
Tribunal for further consideration. Instead, tloeit should exercise the
power to substitute its decision as to penalty tfeat of the Tribunal
(s 105(9)(b) of the Act).

Taking into account all relevant considerations,my view, the
appropriate penalty to be imposed in this casesigmficant fine, which |
would fix in an amount of $10,000. As that finesisfficient to publicly
denounce the practitioner's misconduct, it is uassary to reprimand the
practitioner as well.

Conclusion

For these reasons, | would refuse to grant leaveespect of
ground 1 of the appeal. However, | would grantvéean respect of
ground 2 and uphold that ground of appeal, anésde the orders made
by the Tribunal save for the order with respectasts. In lieu of the
orders set aside, | would order that Mr Detata adine of $10,000. |
would invite submissions from the parties as todb&ts of the appeal.

PULLIN JA : | agree with the reasons of the Chief Justia® ad the
following observations.
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The respondent, in his capacity as a lawyer andfacer of the
court, informed the practitioner acting for Mr Fasilthat Mrs Demiroski
had signed 'an unequivocal agreement' to pay threafu$190,000 'into
our trust account ... which sum would only be reéehafter agreement
between Mrs Demiroski and your client or court orde

This was followed by the respondent's undertakihgclvread:

We [in context the respondent] also formally unalegt not to release any
monies from trust absent agreement between MrsiDshkii and your
client.

In context, it meant that all of the $190,000 woudgnain in trust
until agreement was reached between Mrs Demiros#ti Mr Faulds to
allow any part of it to be released.

Part of the money ($75,000), was released fromtrirgt account
with the agreement of Mr Faulds. There was noageant by Mr Faulds
to the release of any other money. Subsequentlybreach of the
undertaking, the respondent received a request viven Demiroski to
release the balance. Without informing Mr Fauldstite practitioner
acting for Mr Faulds, the respondent authorised {meyment to
Mrs Demiroski of the balance of the funds heldrust.

In proceedings of the kind commenced by the appielthe concern
Is for the protection of the public by the mainteca of proper standards
within the profession or, as Lord Escher put itRa Gray[1892] 2 QB
440 of 'enforcing honourable conduct on the partth@ court's own
officers' (443).

An undertaking does not have to be given to thertcbefore its
breach may be dealt with in disciplinary proceediné\ practitioner who
breaches an undertaking given in his capacity pisetitioner to another
solicitor may be dealt with in disciplinary procaegs: Wade v Licardy
(1993) 33 NSWLR 1, 6 antRe a Solicitor[1966] 1 WLR 1604 (an
undertaking by a solicitor to a bank). In enfogcimdertakings the court
is not guided by considerations of contract, butsainstead at securing
honesty of conduct in its officers:Re a Solicitor citing Cordery on
Solicitors (5th ed) 159.

In this case the reckless disregard of the termgh@fundertaking
justified a fine. | agree that the Tribunal eriedhe way that the Chief
Justice has indicated, agree that the court shexsudlcise its power to
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substitute its decision as to penalty and agretethieafine should be fixed
in an amount of $10,000.

so  MURPHY JA: | agree with the Chief Justice.
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