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JUDGMENT OF THE COURT

JUDGMENT OF THE COURT :

Introduction

1

2

The Legal Profession Complaints Committee (the LJP@Gves the
court for an order that Tricia Y Bachmann (the ptamer) be struck off
the Roll of Practitioners (the Roll).

The court has received a report from the State Aditnative
Tribunal (the Tribunal) pursuant to s 438(2)(ajhaLegal Profession Act
2008 (WA) (the 2008 Act). Pursuant to s 444(1) of tl@D& Act, the
report is to be taken to be conclusive as to alisfand findings contained
in the report.

The report from the Tribunal includes the reasomslished by the
Tribunal in which its findings of fact are contath@ PCC v Bachmann
[2009] WASAT 120).

The motion before the court is made pursuant #4¢2) of the 2008
Act. That section provides that upon reading amefsfom the Tribunal,
the court may, without any further evidence, makeasaety of orders
including the removal of the name of a practitiofitem the Roll.

The applicable leqislation

5

The 2008 Act commenced operation on 1 March 2008e 2008
Act repealed thd.egal Practice Act 2003 (WA) (the 2003 Act). The
conduct of the practitioner which gave rise to tteenmencement of
proceedings against her in the Tribunal by the LP& the hearing of
those proceedings occurred during the currency hef 2003 Act.
However, by the time the Tribunal delivered its iden, the 2008 Act
had come into operation and the 2003 Act had beprated. Section
607(2) of the 2008 Act has the effect that the peaings commenced by
the LPCC against the practitioner in the Tribur@tthue to have effect
under the 2008 Act, subject to certain conditiomschv are not material to
these proceedings. Further, s 622 of the 2008 phovides that the
provisions of the 2008 Act which deal with comptairand discipline
apply to conduct in which a practitioner engagedorprto the
commencement of the 2008 Act as if that conduceveecontravention of
the 2008 Act. Further, the order sought by the CR@s available under
the 2003 Act, and remains available under the 2688 Accordingly, the
proceedings before the Tribunal were completed wtidee2008 Act, and
these proceedings have been commenced under that Ac
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Context

6

10

11

Before dealing with the findings made by the Triauadverse to the
practitioner, it is appropriate to set the contéott those findings by
reference to the background facts found by thetfalb

The practitioner was admitted to practice in Decemh996 in
Western Australia and worked in Perth as an emplas@icitor until
1999. Thereatfter, for some period not precisegnidied in the reasons
of the Tribunal, the practitioner practised on leevn account before
moving to Sydney and the United State of Americamelshe worked as a
business consultant/paralegal. The practitionéurmed to Perth in
September 2004, and in February 2005 resumed @zaoth her own
account under the name 'T Y Bachmann Lawyers'.

However, shortly after commencing that practice Aumgust 2005
she commenced employment with a corporate entiyaged in the
provision of legal services and which traded urntier name of Aragon.
The incorporated entity which carried on legal pcacin this way had
two directors who were not legally qualified or atted as practitioners.
The practitioner was essentially responsible ferldgal services provided
by Aragon.

The practitioner and the directors of Aragon agrapdn a budget
for the fees which the practitioner was expecteddésive from the
provision of legal services on behalf of AragoreTpractitioner asserted
in her evidence that she was placed under consigemessure by the
directors of Aragon.

Many of Aragon's clients sought its services inatieh to
applications for the grant of liquor licences. Tctitioner was not
familiar with that area of legal practice prior keer employment by
Aragon. It seems a reasonable inference from #oes ffound by the
Tribunal that this placed the practitioner undeattiadnal pressure.

In early May 2006, approximately nine months aftemmencing
work with Aragon, the practitioner failed to attemsbrk. A few days
later, the practitioner's mother spoke to one efdimectors of Aragon and
advised that the practitioner was sick and requdsteve of absence for a
period of two months. A few days later, the ptamtier was dismissed
from her employment.

Document Name: WASC\LPD\2011WASCO0309.doc (CC) Page 4



[2011] WASC 309

JUDGMENT OF THE COURT

12

On 14 July 2006, in the course of proceedings leefoe Tribunal,
the practitioner agreed to an order suspendingfrioen legal practice.
That suspension has remained in force since then.

The adverse findings

13

The findings made by the Tribunal adverse to thectitfoner are
grouped by reference to the allegations made byLB®€C in the two
separate sets of proceedings which it commencadsighe practitioner.
One set of proceedings was characterised by theudal as 'the G
matter', and the other set of proceedings was ctairsed by the Tribunal
as 'the eight clients matter'.

The G matter

14

15

16

17

The Tribunal's reasons contained many detailedrigsdof fact with
respect to the conduct of the practitioner in refato the G matter. For
present purposes, those findings can be convepisathmarised in the
following terms.

In about August 2005, Ms and Mr G sought advicemfrthe
practitioner in relation to a potential claim byeth against the vendor of a
residential property in Morley which they had caeted to purchase. At
the time, the practitioner was advised by her tdethat they had
contracted to sell a residential property whichytbeined at Viveash, to
assist in funding their purchase of the Morley @by

On about 19 September 2005, Mr G informed the fi@oer that he
and Ms G no longer wished her to act on their dehBlhe following day,
the practitioner caused Aragon to lodge caveats eaeh of the Morley
property and the Viveash property.

The Tribunal found that at the time of causing taseats to be
lodged over each property, the practitioner magesentations which
she knew to be false in the following terms:

(@) Aragon was a secured creditor of Mr and Ms G;

(b) Aragon was entitled to receive a portion of pineceeds of the sale
of each of the Morley property and the Viveash propg and

(c) Aragon was entitled to caveat the propertiesabse Mr and Ms G
had failed to pay accounts rendered to them ineaspf the
provision of legal services.
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18 The Tribunal found that at some time after lodgthg caveats of
20 September 2005, the practitioner caused an attowe rendered to
Mr and Ms G backdated so as to bear the date 3LUAWPOS, claiming
fees for drafting documents to initiate proceedimgthe Supreme Court,
in relation to legal research and in respect opareg and finalising
witness statements when in fact, and to the knaydeaf the practitioner,
no such work had been done by the practitioneydkragon.

19 The Tribunal also found that the practitioner cauggther accounts
to be rendered by Aragon to Mr and Ms G dated bkt 2005 in which
fees were claimed for drafting documents to irgtiedurt proceedings, the
preparation of court submissions and the undergakinlegal research,
and the preparation of witness statements whentheo practitioner's
knowledge, no such work had been done by her éragon.

20 The Tribunal also found that, by letter to Mrands @ dated
11 October 2005, the practitioner representedghathad undertaken the
legal work on their behalf which justified the anots for costs rendered,
and which were dated 31 August 2005 and 7 Octob@5,2and that she
had advised Mrand Ms G by telephone of the amadnhe account
rendered dated 31 August 2005, in response to whigy had requested
an itemised account, which had been posted to thlem6 September
2005, all of which were false, and were known by gnactitioner to be
false at the time she wrote the letter.

21 Predictably enough, the Tribunal concluded thag asnsequence of
these findings, the practitioner had engaged imafepsional conduct.

The eight clients matter

22 In the proceedings characterised by the Tribundhaseight clients
matter, the Tribunal made a number of findings askvé¢o the practitioner
in respect of services she had performed in respeaight separate
clients or purported clients. The Tribunal's remscontained detailed
findings of fact in respect of each client. It gsfficient for present
purposes to summarise those findings in the folgwerms.

The M matter

23 The Tribunal found that in about August 2005, timacptioner had
been instructed by Mr M to do all things necessaryobtain a liquor
licence. The Tribunal found that between Septen#i#)5 and April
2006, the practitioner represented to Mr M thatiorgs steps had been
taken in the furtherance of his instructions, drat t/arious steps had been
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taken by the Office of Racing, Gaming and Liqudie Tribunal found
that those representations were false, and wererkno be false by the
practitioner at the time they were made, and thd&ct no application for
grant of the licence had been made by the pras#ition behalf of Mr M
or his associated company. The Tribunal also fotnad accounts for
services which had been rendered by the practitiomeéMr M and his
associated company claimed fees for services whiglpractitioner knew
she had not performed.

The HGW matter

24 The Tribunal found that the practitioner took instions on behalf
of a client, HGW, to obtain an appropriate licemedicences to enable
the sale and supply of liquor at a restaurant apdrby HGW. The
practitioner represented to her client, on a nundfeoccasions over a
number of months, that an application for a spdeaieilities' licence had
been completed and lodged with the Office of RaciGgaming and
Liquor, and had reached the point at which a sitspection and
advertisement of the application would be necessdugn, as she knew,
the application had not been lodged. The Tribwaisb found that the
practitioner represented to her client that shedisclissed the progress of
the application with officers at the Office of Ragj Gaming and Liquor,
when she knew that representation to be false.

The F matter

25 The Tribunal found that the practitioner receivadtiuctions from
Mr and Mrs F to prepare and lodge an applicatiorafbcence to sell and
supply liquor from a restaurant operated by Mr & F in regional
Western Australia. The Tribunal also found thatrowa number of
months, the practitioner represented to her clidmds the application for
the restaurant licence had been lodged, that siie diecussed the
application with officers of the Office of RacinGaming and Liquor and
that there had been no objections to the restadi@eice application,
when in fact no application had been lodged. Theuhal also found
that the practitioner knew the representationshettemade to her clients
were false at the time she made them.

The UT matter

26 The Tribunal found that the practitioner receivesitiuctions from a
client, UT, to do all things necessary to vary serving conditions
attached to a liquor licence held by UT, includoigaining a variation to
the licensed area and obtaining the approval odva manager for UT's
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premises. The Tribunal also found that over agoenf months, the

practitioner represented to her client that shelbdgled an application for
a special facility liquor licence redefinition, artthd discussed that
application with officers of the Office of Racingaming and Liquor,

when in fact no such application had been lodgddhe Tribunal also

found that the practitioner knew the representsatgime made to her client
were false at the time they were made.

The B matter

27

The Tribunal found that the practitioner receivesitiuctions from a
client, Mr B, to lodge an application for the tréarsof a liquor licence.
The Tribunal also found that the practitioner rgpreged to her client that
the application had been lodged, that Aragon had plae transfer
application fee on behalf of her client, and thia¢ $1ad discussed the
application with officers of the Office of Racin@gaming and Liquor
when in fact no application had been lodged, nat thee matter been
discussed by the practitioner with the Office ofciRg, Gaming and
Liquor. The Tribunal also found that the practieo knew the
representations made to her client were falseedtinie they were made.

The FGC matter

28

The Tribunal found that in the course of her emplext, the
practitioner completed a file-opening form, timesthand prepared an
account for services in which she represented t@imployer that she had
received instructions from a client, FGC, perfornsedvices on behalf of
that client, and rendered an account for servicebdt client when in fact
she had done none of those things. The Tribunahdothat the
practitioner caused the various documents to beapeel knowing them to
be false.

The H Matter

29

The Tribunal found that in about June 1999, maryrydefore the
practitioner's employment by Aragon, Mrand Mrs Hstructed the
practitioner to prepare wills for them. The Trilalralso found that
Mr and Mrs H did not at any time thereafter instreither Aragon or the
practitioner to perform any legal services on tiheihalf. However, while
employed by Aragon, the practitioner caused a decimecording the
opening of a file in the name of Mr and Mrs H todmamnpleted, together
with a memorandum recording instructions to prepaikls on their
behalf.
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30

The practitioner gave evidence before the Tribtodhe effect that
while employed by Aragon, she had been engagedrawide legal
services to a woman with a similar first name asehtical surname to
Mrs H. She asserted that the paralegal responfbleompleting the
file-opening form had confused this client with fleemer client, and had
wrongly entered the former client's personal anchilfa details. The
practitioner also gave evidence about various comeations with the
person who had engaged her services while she waloged by Aragon.
The Tribunal found that this evidence was entifabyicated, and that the
practitioner caused the file-opening form and memdum recording
instructions to be prepared when she knew thene talse.

The A matter

31

32

The Tribunal found that in February 2006, while finactitioner was
employed by Aragon, Mr A instructed her to recotrexr sum of $10,000,
being the balance of moneys outstanding from the eaMr A's boat.
On 1 March 2006, the practitioner caused a sumrfam®covery of that
amount to be filed on behalf of Mr A. The summeras served upon the
defendant's solicitors and a notice of intentiomlééend was filed during
April 2006. This meant that a statement of clag ko be prepared. No
statement of claim was prepared before the praéti left Aragon's
employment in early May 2006.

After leaving Aragon's employment, the practitionezsumed
practice on her own account. On 30 June 2006 sshean account to
Mr A for services in relation to the preparation af summons and
statement of claim. The practitioner prepared @mblogy which she
gave to Mr A on 2 August 2006. This chronologyeated that she had
prepared a statement of claim on 27 April 20060 the termination of
her employment with Aragon. The chronology alsduded a reference
to awaiting a response to the statement of clammfthe defendant's
solicitors. However, the Tribunal found that natement of claim had
been prepared, nor had it been given to the smigcitor the defendant,
nor had any further submissions been prepared. ordowly, the
Tribunal found that the practitioner sent an act@nd received payment
from Mr A for a summons and statement of claim #stet did not prepare,
and for court fees that she had not incurred. Titgunal also found that
the practitioner had breached provisions of the3286t relating to the
payment of moneys into trust, and made knowinglyefaepresentations
to Mr A as to the progress and costs of the prdoged The Tribunal
also found that by communicating and meeting withAvafter she had
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been suspended from practice in July 2006, sheramried the
provisions of the 2003 Act.

The general findings of the Tribunal

33

34

35

36

37

The practitioner conducted her own defence to theceedings
brought against her in the Tribunal by the LPCe §ave evidence in
response to the allegations made against her. Yemgrally speaking,
her evidence directly contradicted the evidencthefwitnesses called on
behalf of the LPCC. For example, in relation te H#arious allegations to
the effect that the practitioner had knowingly ragesented to her clients
that she had done work on their behalf, she gawderge to the effect
that the work had been done. In general termsTthrinal rejected the
practitioner's evidence where it was in conflicthathe evidence called on
behalf of the LPCC. The Tribunal found that evicketo be fabricated.

The practitioner also made various statements emesentations to
the Tribunal with respect to the preparation anddcat of her defence.
The Tribunal found that the practitioner was distginor evasive with
both the Tribunal and the LPCC on the subjecthefstate of her health,
her contact with prospective witnesses and tharesses, the preparation
of witness statements including her own, and tigfiof her response to
the LPCC's allegations.

The Tribunal also found that the practitioner repdly failed to do
what she had been ordered to do by the Tribunakhach in some cases
she had undertaken to do, and either blamed otingechnology for her
failures, or attributed her non-compliance to angfgof circumstances.
The Tribunal also found that in the conduct of loan defence, the
practitioner showed limited understanding of ttgaleorinciples involved.

As a consequence of the findings which it made, Tndunal
concluded that the practitioner was guilty of uripssional conduct in the
various respects alleged by the LPCC.

Following a hearing on the subject of penalty, @onstituted
Tribunal decided to provide a report to this cowith a recommendation
that the practitioner's name be removed from thié d2d°ractitioners. In
the course of its reasons to that conclusion, titeual observed that the
misconduct of the practitioner was of the utmostiossness. It
comprised repeated and sustained dishonesty byréutitioner between
August 2005 and May 2006 in the course of her lggaktice, and
specifically in her dealings with her clients, lenployer and other legal
practitioners. The Tribunal also concluded that ¢cenduct, as revealed
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by the manner in which she conducted the procesdingfore the
Tribunal, clearly displayed that she was not aafhtl proper person to
remain a legal practitioner.

The appeal to the Court of Appeal

38

39

The practitioner sought an extension of time araldeto appeal
from the decision of the Tribunal. Ms Bachmannrespnted herself.
The decision of the court was given by Justice 8laxvith whom the
other members of the court agreedachmann v Legal Profession
Complaints Committee of Western Australja011] WASCA 64.

The reasons of the court reveal that the pracg@tisnunsatisfactory
conduct of her own case, which had characteriseddhéence of the
proceedings in the Tribunal, equally characteri®el conduct of her
appeal. The grounds of appeal, and the argumeviinadd by the
practitioner in support of those grounds reveay \enited knowledge of
relevant legal principle. The applications foreatension of time within
which to appeal, and for leave to appeal, weresexfu

The practitioner's submissions

40

41

The practitioner represented herself in the proogsdbefore this
court. Her conduct bore many of the charactessticthe way in which
she had conducted her appeal to the Court of Appedl her defence in
the Tribunal. She was late for court hearings, #dredwritten and oral
submissions which she provided showed very limikesbwledge of
relevant legal principle. For example, the first sf written submissions
provided by the practitioner challenged the deaisad the Tribunal,
notwithstanding that her attempt to appeal front thecision had been
dismissed, and notwithstanding the provisions & #908 Act which
require this court to act upon the report provithgdthe Tribunal. The
written submissions were very difficult to followmé showed inadequate
appreciation of the issues which the court is neguio address in cases of
this kind, and which are well established by prasly decided cases.
The submissions were accompanied by a bundle afrdets which bore
little or no relationship to those issues and whaeck very difficult to
follow.

On the first occasion the matter was heard by twart, the
irrelevance of many of the submissions and docusnesiich had been
provided by the practitioner was pointed out to. h&he was invited to
address the critical question which arises in ca$dkis kind, which is
essentially whether removal of the practitioneiesne from the Roll is
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42

43

44

necessary in order to protect the public. Howetlex,oral submissions
provided by the practitioner in response to thatitation bore no
relationship to that issue but focused almost elytiupon matters
personal to her. In those circumstances, the igparias adjourned to
enable the practitioner to focus her written andl @ubmissions upon
relevant issues.

Following the adjournment, the practitioner prowdenritten
submissions in which she asserted that:

(@) the lengthy period over which she had been endgd from
practice was a sufficient punishment for her comduc

(b) her conduct is to be explained by referencehéoemotional and
psychological stress caused during the course oémployment
by Aragon, and as she is no longer employed ing¢haironment,
she would not be a risk to the public in the evliatt she were
permitted to return to practice; and

(c) the practitioner is well regarded within thergounity - evidenced
by a number of character references which she geavi

However, in the course of those written submissitims practitioner
reverted to her contention that the Tribunal hagdeiby accepting the
evidence of her former clients who she assertedtbladlies before the
Tribunal, notwithstanding the clear direction ske&ltbeen given by the
court to the effect that assertions of that kindldamot be entertained.

The oral submissions provided by the practitionietha resumed
hearing were, as before, largely irrelevant to ¢hical issue which the
court is required to assess, and aspects of themquite bizarre.

The applicable principles

45

The relevant principles in an application of thisxdk are well
established. The jurisdiction of the court to rem@ practitioner from
the Roll of Practitioners is not exercised for thepose of punishing the
practitioner concerned, but for the protection bé tpublic and the
maintenance of the reputation and standards ofethe profession:Re
Maraj (a legal practitioner) (1995) 15 WAR 12, 25 (Malcolm CJ,
Kennedy and Franklyn JJ agreeingdiems v Prothonotary of the
Supreme Court of New South Wald4957] HCA 46; (1957) 97 CLR
279, 286 (Dixon CJ, McTiernan, Fullagar and Kitloahreeing); Legal
Profession Complaints Committee v Brennd2010] WASC 198 [10]
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46

47

(Martin CJ, Murray and Hall JJ agreeingiegal Profession Complaints
Committee v Masteri2011] WASC 71 [16] (Martin CJ, Murray and
EM Heenan JJ). Since the object is to protect poblic and the

reputation of the profession, the consequencethépractitioner may be
either more or less severe than they would beafdhly object of the

proceedings was one of punishmentegal Practitioners Complaints

Committee v Lashanskjz007] WASC 211 [19].

The critical question to be addressed by the cmumwhether the
practitioner has been shown not to be a fit anghgrperson to be a legal
practitioner: Ziems (297 - 298);A Solicitor v The Council of the Law
Society of New South Wald2004] HCA 1; (2004) 216 CLR 253 [15];
Legal Practitioners Complaints Committee v Thorp2008] WASC 9
[43]. Fitness to practise law requires that thecptioner must command
the personal confidence of his or her clients,ofellpractitioners and
judges: In re Davis(1947) 75 CLR 409, 420 (Dixon Jyhorpe[43], and
Brennan [11]. Fitness to practice is to be decided at tihee of the
hearing, not as at the time the relevant condu& emtered into: A
Solicitor v The Council of the Law Society of Nevo®h Wales[21].

Striking off is an order reserved for very seriaases, where the
character and conduct of the practitioner is seebet 'inconsistent with
the privileges of further practiceBarristers' Board v Darvenizg§2000]
QCA 253; (2000) 112 A Crim R 439 [38]. In that eaghomas JA
observed that 'the quality most likely to resultstniking off is conduct
which undermines the trustworthiness of the priactdr, or which
suggests a lack of integrity or that the practgiocannot be trusted to
deal fairly within the system which he or she psssg': Darveniza[33].

It has also been observed elsewhere that honestyirdagrity are
essential characteristics required of legal pracirs, and the court has
generally taken a very serious approach to casesiich a practitioner's
conduct has involved dishonesty: $&rennan [15], Legal Practitioners
Complaints Committee v Palumb{®005] WASCA 129 [23];Legal
Practitioners Complaints Committee v De ParfzD07] WASC 266 [14].

The application of these principles

48

49

The Tribunal correctly characterised the practeitg conduct as
comprising repeated and sustained dishonesty avesxtended period.
That conduct reveals the quality which Thomas Jgeoked is most likely
to result in striking off (seBarvenizg.

In this case, the practitioner's dishonest condbes been
compounded in two significant respects. Firstthie proceedings before
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50

51

52

53

the Tribunal, the practitioner gave evidence whioh Tribunal found to
be patently false and fabricated. This leads ¢octhnclusion that the lack
of honesty which was a characteristic of the ptiacter's dealings with
her clients, and with other practitioners, is adwemg characteristic of
her personality. It is not a characteristic whishcompatible with the
right to practise law.

Second, the way in which the practitioner conduthedproceedings
in the Tribunal, her appeal to the Court of Appeald her defence of the
proceedings in this court reflect a complete ladkirsight into the
impropriety of her conduct. The maintenance of d&&sertion that all of
her former clients lied in the course of the praitegs before the Tribunal
reflects a fundamental inability to come to termghwvthe impropriety of
her conduct. Her inability to appreciate the inggrety and significance
of her misconduct precludes the court from having eonfidence that
she would conduct herself satisfactorily in theufat if permitted to
remain on the Roll of Practitioners.

We turn now to those parts of the submissions puhé practitioner
which are relevant to the issue before the colwtaling firstly with her
submission that she has been sufficiently punishgdthe period of
suspension, this submission, of course, misses pii@t that the
jurisdiction of the court which is exercised in $keproceedings is not
exercised for the purpose of punishing the practdr, but for the
protection of the public and the maintenance of tbputation and
standards of the legal profession.

We turn next to the practitioner's submission tiet misconduct is
entirely attributable to the stresses to whichwhs subjected during the
course of her employment with Aragon, and from \Wwhste is now free.
That submission cannot be accepted. It is noaswed by any evidence
or findings by the Tribunal - indeed, the Tribufalnd to the contrary.
Further, it is of some significance that the mishast found by the
Tribunal in relation to the A matter covered a pdriof some months
following from the termination of the practitionreremployment with
Aragon. Further, the practitioner's conduct of fireceedings in the
Tribunal, and in this court, well after the termtina of her employment
with Aragon, and her inability to comprehend thepiopriety of her
conduct, provide additional reasons for the regecaf this submission.

Turning now to the practitioner's reliance uponrebter references
from members of the community, in cases of thisdkin which a
sustained course of dishonesty has been estahlishadacter references
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will necessarily be of limited weight or significaan Where, as in this
case, there is no evidence to the effect that éheops who have provided
those references are aware of the extensive fisdiglishonesty made
against the practitioner, the character refereace®f no weight.

54 This is a clear case in which the protection of plblic and the
public interest in the maintenance of the reputatad standards of the
legal profession compel the conclusion that thetgraner's name must
be removed from the Roll of Practitioners. Therk e an order to that
effect.

55 The LPCC does not seek an order for its costs spe& of these
proceedings, which should be regarded as parteotdists of regulating
the profession. There will be no order as to costs
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