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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

The Legal Practitioners Complaints Committee braoudgtarges of
unprofessional conduct against a legal practitiods T.Y. Bachmann.
In substance, the allegations concerned the poaeit making knowingly
false representations to nine clients about worklewaken by the
practitioner and the progress of their matters. thWespect to several
clients, there were also allegations that the pgiacer, on behalf of her
employer, charged for work she did not undertakieese charges were of
the most serious nature. The Committee's proofthein involved
allegations that the practitioner created falsenm@s to support her claims
of work undertaken.

The practitioner's position in essence was thathsttecompleted or
substantially completed the work in the manner rpgesented. To the
extent the work was not undertaken, this was |girde€ to the conduct of
others and her dismissal by her employer. Thetifiaeer maintained
she was entitled to bill in the manner she didiierwork performed. She
accused several of the clients who gave evidencelisifonesty and
confusion.

For the most part, the practitioner representeddtieand did so in a
most unsatisfactory manner. The Tribunal was ocowtisly required to
depart from its usual procedures to ensure thetipoaer was given a
proper opportunity to present her case and to defencharges.

The Tribunal held that the charges had been prtweabe requisite
standard. @ The Committee through its witnesses dadumentary
evidence established a strong prima facie case.thfeomost part there
was no dispute that the representations had beee.mdhe issue was
whether they were knowingly false. The practitiocmesvidence on the
whole was, in varying respects, patently falseradible, inconsistent and
confusing. The Tribunal preferred the evidencetltd Committee's
witnesses to the testimony of the practitioner. e Tpractitioner's
documents did not withstand scrutiny and the Tradbdaund that several
critical documents had been falsely created to esupihe practitioner's
claims as to work undertaken. The practitionesisdeict may have been
affected by her mental condition but there was fiigant medical
evidence to establish this. The Tribunal was ef\few that it was not
possible or appropriate for it to make the releviaming without that
evidence.
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5 The Tribunal found the practitioner guilty of unfessional conduct.
The Tribunal sought submissions on penalty andscost

The reference to SAT

6 Pursuant to the provisions of Pt12 of tHeegal Practice
Act 2003 (WA) (LP Act), the Legal Practitioners Complair@®mmittee
(LPCC) instituted professional disciplinary procegd before this
Tribunal against Ms T.Y. Bachmann, the respondeggll practitioner
(the practitioner). These proceedings were irstituby the LPCC's
application filed on 28 February 2007, being VR@42007 (the eight
clients matter), and an application filed on 5 ARA07, being VR 53 of
2007 (the G matter). In each case, the LPCC seeks:

1)

2)

3)

an order that the practitioner is guilty of umnsfactory
conduct pursuant to s 185(1) of the LP Act;

consequential orders pursuant to s 185 and i8fie
LP Act; and

an order that the practitioner pay the LPCC'stxo
pursuant to s 87(2) of th&ate Administrative Tribunal
Act 2004 (WA) (SAT Act).

The LPCC's applications and the practitioner's defees

VR 53 of 2007 - the G matter

7 VR 53 of 2007 is the more serious of the two agions and it is
convenient to deal with it first.

8 The grounds of the application (amended on 22 M¥)8? in the G
matter are that the practitioner is guilty of ursfattory conduct by:

1)  unprofessional conduct; and
2)  conduct occurring in connection with legal preetthat
falls short of the standard of competence and ehiog
that a member of the public is entitled to expekctao
reasonably competent legal practitioner.
9 In outline, the LPCC's case is as follows:
1) between about 8 August 2005 and 19 Septembér, 200

the practitioner acted for Mr and Mrs G in relatitina
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claim against the vendor of a property that Mr bhd G
purchased in Morley (the Morley property);

in the course of the retainer the practitionkineed to
have undertaken considerable work and claimed dées
about $23,000;

Mr and Mrs G terminated the retainer on or about
19 September 2005. Immediately following this, the
practitioner arranged to lodge caveats againsivibdey
property and a property that Mr and Mrs G wereirsgl|
(the Viveash property) on the basis that Aragonaleg
Pty Ltd (Aragon), the practitioner's employer, f@adaim

to the proceeds of the sale of the Morley propang the
Viveash property in respect of its fees; and

the essence of the complaint is that the pracgt made

a number of knowingly false statements concernirgy t
work the practitioner claimed to have undertaken,
Aragon’s right to lodge a caveat and some incidenta
matters.

10 In outline, the practitioner's defence by her remmfiled with the
Tribunal on 11 June 2007 is that:

1)
2)

3)

4)

the LPCC has failed to prove the facts of itsptaint;

the practitioner completed the work for whichesh
rendered invoices but the work product in both haoply

and electronic form was lost by Aragon (or someepth
person or entity). The practitioner says she hashad
access to the offices of Aragon since the time her
employment was terminated on 4 May 2006 so as to be
able to search for the documents;

Mr and Mrs G offered the properties as secufdy
Aragon's costs and she was entitled on Aragon'albeh
caveat the properties; and

the representations she made were not falsaraady
event were not knowingly false or recklessly made.
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VR 34 of 2007 - the eight clients matter

The grounds of the application (amended on 22 M#82 in the
eight clients matter are that the practitioner usltg of unsatisfactory
conduct by:

1)
2)

3)
4)

unprofessional conduct;

conduct occurring in connection with legal preetthat
falls short of the standard of competence and ehiog
that a member of the public is entitled to expekctao
reasonably competent legal practitioner;

neglect, or undue delay, in the course of ptagtnd

a contravention of s 137 of the LP Act.

In outline, the LPCC's case is as follows:

1)

2)

3)

there are eight separate matters. Five concern
applications for liquor licenses for clients (Mr MGW,

Mr F, UT and Mr B). Three relate to general woit n
involving liquor licensing, for other clients (FG@®Ir and

Mrs H and Mr A);

in each matter the practitioner made knowinglysd
representations as to the nature of work said ve baen
carried out. In several cases there are also slthat the
practitioner invoiced for work she did not undedaknd

in the matter for Mr A, the LPCC also claims tthiae
practitioner:

a) continued to practice whilst under suspension;
and
b) failed to deposit funds into her trust account.

In summary, the practitioner's defence, as basdwonesponse filed
with the Tribunal on 19 April 2007, is that:

1)

in relation to the liquor licensing matters geatlg:

a) when processing applications, the Office of
Racing Gaming and Liquor (ORGL) treated
differently applications lodged for checking and
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applications lodged for processing. The
practitioner did not appreciate this distinction
during the period she first made licensing
applications;

b) ORGL only provided written confirmation of
receipt for those applications that were lodged by
post and not for those applications that were
lodged in person; and

C) due to circumstances not attributable to the
practitioner, and often involving the
administration of ORGL, the practitioner did not
carry out instructions in the various matters 'to
completion'.

the M matter. the practitioner did all thingscessary,
accurately and in a timely manner. Many of the
difficulties arose from ORGL's procedures;

the HGW matter: the practitioner, in effectpqueted all
tasks necessary for the licence to be lodged, ag w
unable to complete the matter because of her disinis

the F matter: the practitioner, in effect, mesed the
application as instructed but was unable to corapile¢
matter because of her dismissal;

the UT matter: the practitioner, in effect, geesed the
application as instructed but was unable to corapile¢
matter because of her dismissal;

the B matter: the practitioner, in effect, presed the
application as instructed but was unable to coraplle¢
matter because of her dismissal;

the FGC matter: the practitioner, in effect dndertake
the work required of her but on behalf of a Mr @l arot
FGC. The charge was made for the work for Mr G, bu
Aragon incorrectly sent a copy of the invoice te HGC.
The practitioner was not able to obtain evidenaanfr
Mr C;
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8) the H matter: the practitioner, in effect, diddertake the
work required but Aragon incorrectly invoiced thatter
to the wrong client. The practitioner was again algle
to obtain corroborating evidence from this clieartd

9) the A matter: the practitioner, in effect, undek the
work for which she invoiced the client and she made
misrepresentations. The practitioner did not utader
any work on this matter in the period of her suspEn

The principal issue

14

15

16

17

It will be apparent from this summary that the pipal issue in these
proceedings is whether, as the practitioner claist®e did in fact
undertake the work for which she (through Aragomdrged the clients
and in respect of which she made representatiots the progress of the
work undertaken.

The allegations against the practitioner are exhgnserious. In
relation to the G matter, the LPCC alleges thatpifaetitioner lied about
the work she claimed she had undertaken comprgiegdings, witness
statements, research and submissions (collectivedy court documents
work) and for which on behalf of Aragon she subsedly invoiced the
clients and then instituted recovery proceedings.relation to many of
the other matters, the LPCC alleges that the pi@otr deliberately
misrepresented to her clients the work she saidvateindertaken.

The practitioner produced a number of written rdsorelating to
these matters, particularly in relation to the Gttera which, on the
LPCC's case, are false records. The practitiorsgntained throughout
the proceedings before us that in fact she did iiakie this work and that
she has made no misrepresentations as to the Wwenknglertook.

It is apparent in these circumstances that whikstrelevant standard
of proof is the civil standard, that is, proof dre tbalance of probabilities,
the circumstances require proof in accordance i decision in
Briginshaw v Briginshaw (1938) 60 CLR 336 Briginshaw) read with
Neat Holdings Pty Ltd v Karajan Holdings Pty L{d992) 67 ALJR 170.
In accordance with thBriginshaw principles, we require reasonably clear
evidence in order to be actually persuaded on #tenlbe of probabilities
that the facts on which the charges are broughe hmeen established.
This is because of the serious nature of the chabgeught against the
practitioner generally and the grave consequeradselr if made out.
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In the context of the LPCC's reliance on circumsdhmevidence, its
counsel, Ms Cahill, drew our attention to the decisin Bradshaw v
McEwans Pty Ltd(1951) 217 ALR 1. The following passage (without
the authorities) appears at 5:

The difference between the criminal standard obpno its application to
circumstantial evidence and the civil is that ia thrmer the facts must be
such as to exclude reasonable hypotheses consigtirihnocence, while
in the latter you need only circumstances raisingoae probable inference
in favour of what is alleged. In questions of thigt, where direct proof is
not available, it is enough if the circumstancegeaping in evidence give
rise to a reasonable and definite inference: thegtrdo more than give
rise to conflicting inferences of equal degreespaibability so that the
choice between them is mere matter of conjectuneifircumstances are
proved in which it is reasonable to find a balaaterobabilities in favour
of the conclusion sought then, though the conclusmay fall short of
certainty, it is not to be regarded as a mere ctumje or surmise.

Where the fact in issue is integral to the changmigpht against the
practitioner so that th&riginshaw standard applies, the Tribunal will
need to be reasonably satisfied, having regardha@oseriousness of the
matter, that the relevant inference may properly doawn. In the
circumstances of these proceedings, the resolutfothe issues in the
applications depends in large part on our assessohe¢he credibility of
the practitioner.

Course of proceedings

20

21

These proceedings have a long and tortuous hidtefgre this
Tribunal. For reasons we subsequently explairg itecessary to make
reference to this. On 14 July 2006, in earliercpezlings (VR 116 of
2006 and VR 120 of 2006), the Tribunal orderedpfaetitioner to obtain
a psychiatric report and, with her consent, suspeérter from practice
pending inquiry and determination of the mattensee by the LPCC.
The suspension was confirmed and continued on g&®bder 2006. The
LPCC filed and served its application for the eighients matter on
28 February 2007 and its application for the G emaih 5 April 2007.

There followed a number of directions hearings, iat&ehs, and
compulsory conferences and various programmingrerdere made by
the Tribunal (20 March 2007, 24 April 2007, 12 J2087, 11 July 2007,
24 August 2007 and 20 November 2007). Amongst\vidueous orders
made at those hearings were orders that the poaetitfile her response
to the applications, that the parties file vari@ocuments and that the
practitioner clarify the documents that she hatiexdiled.
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The practitioner filed only incomplete responses the LPCC
applications.

As at 8 January 2008, the practitioner had faitetilé documents as
ordered and she was again ordered on that dateletahe various
documents. The practitioner did not comply witlogé orders. On
6 February 2008, a compulsory conference was haldhe practitioner
failed to attend. She faxed a doctor's certificd@tehe Tribunal. On
12 February 2008, there was a directions hearirdytha parties were
ordered to file witnhess statements. The mattense Wsted for hearing
from 6 - 9 May 2008 and 12 - 14 May 2008. On 251008, the
practitioner was granted an extension of time fompgliance with the
orders and the final hearing was relisted for 29 May 2008. On
9 April 2008, the practitioner was again granted extension for
compliance with the orders. Programming ordersewagain made but
the practitioner failed to comply.

At a directions hearing before Deputy Presidentg@ugckert on
13 May 2008, the practitioner advised that shedead witness statements
to all of her witnesses. She initially confirmdust at the hearing on
21 May 2008 although later on that day she advs®sl had sent only
some of the statements (see below).

The initial hearing

On 21 May 2008, the first day of the hearing, thacptioner failed
to attend and applied by telephone for an adjountrdee to ill health.
The practitioner advised that she had sent eighiess statements for
signing and she was awaiting their return to hest poffice box.
However, she added that she not checked her pdise dfox since
Monday 12 May 2008. She undertook to fax the dogeletters attached
to those draft witness statements to the Tribuatdrithat day. The
practitioner did not comply with that undertaking.

The practitioner then advised that she had prepaadtl of her
witness statements but had made no progress sBééay 2008. The
practitioner seemed confused as to the distindbietween her lack of
preparation on factual issues and the grounds gal l#easoning
underlying her defence to the proceedings. Hereggnpractitioner,
Dr Louie, was called and gave evidence before thmdumal. He
expressed the opinion that the practitioner wad ar@ugh to attend the
hearing.
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The practitioner's application for an adjournmenaswrefused.
Although in the usual course the Tribunal wouldngran adjournment if
the respondent is unwell or otherwise unable tendttthe Tribunal had
before it no satisfactory medical or other eviderioe support the
practitioner's argument for an adjournment. Treegioner's own doctor
had advised the Tribunal that the practitioner wasdl enough and
capable of attending the Tribunal and presentimgchse. The Tribunal
told the practitioner that she should appear is@ethat afternoon, but if
that was not possible, then she could appear arsd-@xamine the LPCC
witnesses by telephone. The Tribunal also gavetheeopportunity of
appearing and cross-examining the LPCC witnessestegphone.
Although the practitioner took advantage of thaipmsal to some extent
in the morning, she did not appear in the afternedimer in person or by
telephone. The practitioner advised the LPCC aftex luncheon
adjournment that she was on her way to a barssteiambers to obtain
advice but she refused to say who she was seding.hearing continued
in her absence.

On 23 May 2008, the Tribunal reconvened. The LRRG@ght leave
to amend its applications. The practitioner, aldto notified to attend at
10 am, arrived at 11.34 am. She told the Tributhat she needed
professional advice and that she was still unw8Bkhe had asked counsel,
Mr Quinlan, to act for her and she advised that required an
adjournment until the following week so he coulddmver the amended
grounds of the applications. At this stage, despridertaking to do so,
the practitioner had not sent any draft withessestants or covering
letters to the Tribunal. She advised that this b@sause no-one had yet
returned the draft witness statements to her.

On 26 May 2008, when the Tribunal reconvened, Min@un
appeared with the practitioner. He advised he aggein a very limited
capacity with limited instructions to oppose theeagted applications and
to seek an adjournment of the proceedings so tigaptactitioner might
be properly prepared. Mr Quinlan said that it &ppd to him that the
practitioner was not properly prepared for the imgaand that she was
‘curiously disengaged' (T:15, 26.05.08) from theocpss of the
proceedings. The practitioner then advised thieuhal that she proposed
to call eight witnesses and that she had two of dinaft witness
statements. She said that she had spoken to omeswiwho was
prepared to sign his statement; however, all othigresses would have to
be summonsed. She undertook to attend to thosensnses in the
luncheon adjournment. She also handed up to tiheifal three pages of
her own witness statement. The practitioner hadllaimes up to this
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point, advised the Tribunal that she intended & gvidence and that she
wished to file a witness statement in accordanceh whe Tribunal's
directions. She gave the Tribunal the two drathess statements which
were from Mr M and Ms H. At no point did the pr#icher provide to
the Tribunal final or signed witness statementsnfrinose or any other
witnesses.

During the luncheon adjournment on 26 May 2008, ghretitioner
appeared to collapse at the registry of the Tribufn ambulance was
called and she was taken to Royal Perth Hospitéle Tribunal advised
the practitioner that it required a medical refawtto the condition of her
health and her ability and capacity to conduct d®d part of the
proceedings. The discharge notice from Royal Réaspital given to the
Tribunal by the practitioner showed that no medmahdition had been
identified.

On 27 May 2008, the practitioner advised the Trdluthat she
would not be home from Royal Perth Hospital urti¢ &afternoon. She
would therefore not be able to attend the TribuniBthe practitioner was
discharged from hospital at 3.40 pm. The followohay, 28 May 2008,
the practitioner did not attend or contact the Uindl despite attempts by
the Tribunal and the LPCC to contact the practéronThe Tribunal made
further orders as to the filing of witness statetaeand other documents
and as to the future conduct of the hearing. Tlooders were sent to the
practitioner and the LPCC.

23 July 2008 directions hearing

Following a request from the practitioner for argemt directions
hearing, the Tribunal made orders listing the pedaggs for directions on
23 July 2008. The practitioner sought an adjoumtnoé the hearing and
an extension of time to comply with the orders rdga witness
statements. The practitioner also advised thahaldéeen ill between the
28 June 2008 and 5 July 2008, and had therefore beable to comply
with the Tribunal's orders to file withess statetsenThis was despite
having had in effect two years to produce theseiah@nts and prepare for
the proceedings.

The practitioner also informed the Tribunal that slequired an
adjournment because she was depressed. Howeeepréctitioner's
psychiatrist gave evidence before the Tribunal.cbldd not confirm that
the practitioner was medically depressed and hesedvhe Tribunal in
effect that the practitioner could proceed to padte in and actively
conduct the proceedings. The psychiatrist's vies that the practitioner
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was suffering from the usual stress that a parsinmlar circumstances to
the practitioner would be likely to suffer.

The practitioner also said that she had met withwénesses since
1 July 2008, and that she had substantially comgleten witness
statements and sent each of those witnesses & lefthis was not
corroborated by any of the practitioner's witnessHse practitioner listed
the witnesses to whom she had written. In padighe advised that she
had contacted Mr C and that she had emailed hinrMarch 2008
regarding the proceedings. The practitioner tolkel Tribunal that Mr C
had given her a perfunctory reply and that shedgain emailed him on
20 May 2008. She had sent him a draft withessIsiat.

Subsequently, on 27 October 2008, the practitioagvised that
Mr C had emailed a person from her previous chsteking that he did
not want to give evidence. The Tribunal was unablecate Mr C and
he did not give evidence to the Tribunal. The ptiacer did not provide
a copy of any correspondence or draft or final esgstatements for him
nor indeed for any of the other witnesses that #hentified on
23 July 2008.

In total, the practitioner provided the names ofwdthesses that she
wished to call. She also wished to recall the LBQ@Gtnesses whom she
had not had an opportunity to cross-examine ashaldenot attended the
Tribunal. The practitioner advised the Tribunalttehe had sent six draft
statements and that she had filed two draft statesneith the Tribunal.
She confirmed that she had met with eight of hemeg@ses since
May 2008 and undertook to lodge all draft witnetsgesnents for all of
her witnesses by 24 July 2008. The practitionel &t she had received
from the LPCC and the Tribunal various documentd arDVD of all
Aragon legal files. She confirmed that althougke &lad received all of
the documents at least six weeks earlier, she balboked at them.

The Tribunal informed the practitioner that the qass-server had
been unable to serve her at the address that shgivven the Tribunal. In
fact, the process-server swore to the Tribunal that practitioner had
never lived at that address according to repoktergby residents of the
premises at the address. After much discussior, ghactitioner
confirmed that she was living with her mother amdvled that address
to the Tribunal.

It was apparent to the Tribunal on 23 July 2008 tha practitioner
was having difficulty facing up to these proceedirgd doing what was
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required to meet the allegations, including comgcher witnesses. She
told the Tribunal that she did not have the momepdy the issue fee for
24 summonses. The Tribunal advised that it woaldesthe summonses
on each witness. The practitioner undertook twigerecent addresses
for all of her witnesses. As it transpired, norieéh@ addresses provided
were accurate.

The adjourned hearing

The hearing continued on 27 October 2008. At t@®rmmencement
of that day's proceedings, the practitioner adviged Tribunal that she
would file nine draft witness statements with théiinal by the close of
business on that day. However, during the courkethat day's
proceedings it became apparent that the practitioae not contacted any
of her witnesses at the time or in the manner esgaekin her undertaking.
The practitioner subsequently advised the Tribdinal although she had
not spoken directly to witnesses, for example, foemer client Mr T in
Victoria, she had emailed them.

Later that day the practitioner sent a fax to thédunhal which
contained the following information and allegations

| have spent my time since the hearing adjourndd3& pm contacting my
proposed witnesses. | have experienced the egir@oy response from
each and every witness (for whom | planned to lothge draft and/or

completed Witness Statements by close of busimeiss/} that they either
wished to claim "privilege" over their current dratatements and/or are
seeking legal advice regarding their participatiothese proceedings.

Two of my proposed withess — who asked me not t® tbieir names at
present — have also claimed that the Legal PraBozed contacted them
in or around July to August 2008 and specificatilgltthem not to respond
to any communications from me. A third witnessoatdaims that my

former employer and co-director, Catherine Bachledatacted them and
directly asked whether | had been in communicatwth them. The third

witness then claimed that Bachleda "warned thenm'tmdake any part in
these proceedings.

The practitioner did not file any draft or signedngss statements on
that day or subsequently.

On further examination on 3 November 2008 by th€CR counsel,
Ms Cabhill, and in response to questions from thbufral, the practitioner
named several of her withesses who she allegedéeand approached in
this manner by the Legal Practice Board (T:8-14138). All of the
practitioner's witnesses who subsequently gaveeaciel denied that they
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had claimed privilege or that they were seekingllegivice or that they
had made these comments to the practitioner, iéaddthey had even
spoken to her. On their evidence, none of the esges had been
contacted by Dr Bachleda or the Legal Practice @aarthe LPCC and

advised not to participate in the proceedings. Thatents of the

practitioner's fax on 27 October 2008 were fancifud evidence of

another delaying tactic by her. In the Tribunallsw, the fax and

practitioner's statements to us in support of & an instance where the
practitioner's claims as to why she was unablerépare her defence and
proceed at the hearing have been exposed as falis.conduct reflects

negatively on the practitioner's credibility andustrates why her

statements and explanations generally are opengstign.

The proceedings were listed to resume on 3 Nove2®@8. The
practitioner arrived at 10.20 am and advised thiuhal that she had
scanned (or typed) and emailed to the Tribunal@iuments and witness
statements as required by Thursday 30 October 200@y had not been
received at the Tribunal. The practitioner had Imatught copies of the
witness statements or other documents with hdrereih hard copy or on
her thumb drive. She advised that she had redheedown witness
statement from 60 pages to 28 pages after help fremnew counsel
Mr Hooker, but that she had not shown Mr Hooker fieal 28 page
witness statement. She did not produce this anltl cwt recall if she had
printed out a copy of her withess statement. Traetpgioner subsequently
advised the Tribunal that she had no printer paftenas agreed between
the parties and the Tribunal that the Deputy Pesgidvould take the
extraordinary step of arranging for her assocaigot with the practitioner
to her home with the necessary printing paper atiiiab drive to assist
the practitioner to print out her materials.

In the luncheon adjournment, the practitioner weitit two Tribunal
staff members to her home as arranged. Howevere amside, the
practitioner would not allow the staff to enter anlimately taped a
notice to a window that she was not returning te f@ribunal that
afternoon.

The Tribunal reconvened on 4 November 2008 at 10 aithe
practitioner did not appear. The Tribunal receivedfax from the
practitioner at 10.08 am advising that she woutdnat at 2.15 pm, that
she had contacted her witnesses and provided tlhoeinBl with her
amended witness timetable. She also stated irfakdhat she would fax
through all witness statements prior to 2.15 pnhe Sent a certificate
from her general practitioner saying that he haagh@ered the practitioner
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on 3 November 2008 and she was 'unable to funt¢tiday because of
emotional distress'.

Meanwhile, the first of the practitioner's witnesged attended the
Tribunal and proceedings were initially delayedgeg the arrival of the
practitioner. On receiving advice of her non-attemce, the Tribunal
proceeded to hear from the first witness and ask&dquestions that the
practitioner had indicated in July 2008 that shehed to ask him. The
Tribunal attempted on several occasions to telephba practitioner on
her mobile so that she could ask questions of titeess. As the
practitioner had advised that she would be attendih 2.15 pm, the
witness was requested to return after the luncbuadment. At 3 pm the
witness had to leave. The practitioner arrivechsafter.

The Tribunal had continued to press the practitidoe her witness
statement as she had continued to indicate inttbagest terms that she
wished to give evidence, had prepared a witnessnséant and was happy
to file it. On her arrival on 4 November 2008, iractitioner submitted a
short 'summary' of her witness statement. Thetipicawer had arrived
with a suitcase of materials but had omitted todprher 'full' witness
statement or any of the draft witness statemerds she said she had
prepared.

The practitioner advised the Tribunal that she faadd and emailed
all of the required documents and the witness statés. However,
whilst the Tribunal had received her faxes aboumdéate the Tribunal
had not received the faxes that the practitionéggatl she had sent
containing her witness statements. It was at tkisge on
4 November 2008 that the practitioner stated thatwould not provide
electronic copies of her witness statements as Werg not relevant, in
her view, to support her claims that they had h@epared. The Tribunal
thinks otherwise. It was fundamental to the uradengs that the
practitioner gave the Tribunal that she had prepai of these draft
witness statements many months earlier. The elactversions would
have indicated the dates on which the statements fiwst prepared and
subsequently amended. In the Tribunal's view,cth@inuing assertions
by the practitioner that she had prepared witneéaterments and her
continued failure to ever produce those statememdermines her
credibility.

The Tribunal reconvened, as agreed, on 5 Noveni8.2 The
practitioner left telephone messages on the gefeialinal switchboard
at 9.20 am and 9.46 am that she was ill and wouwldbe attending.
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Again, the practitioner confirmed that she had fthvend emailed all
required documents. These had not been receivetlNigyvember 2008
and were not provided subsequently.

On 6 November 2008, the Tribunal again reconvertetiOzam in
accordance with notice it had given. The pracigiotelephoned the
general number of the Tribunal registry at 10.35aard advised that she
would arrive at 10.45 am. The practitioner arriadll am and advised
the Tribunal that that was 'the best that | can didie practitioner said
(T:229, 6.11.08):

my circumstances are what they are, Judge Eckértwish to have
recorded that this is the best that | can do. dvknhat it falls short of
whatever levels that are expected of me, butthat it is. | apologise.

She tendered pages 1 - 4 and page 25 of her drsifjned witness
statement, together with two annexures, and adviged counsel
Mr Hooker had given her advice that those pageg wkithat she should
release to the Tribunal.

There followed lengthy discussion about what thacptioner had
filed in response to the LPCC's applications to Thébunal and in
accordance with Justice Barker's orders. The ipoawtr said that she
filed part 3 of her response on or about 7 Decer@bé7. There was no
record with the Tribunal of it ever having beended and the LPCC had
not received it. Furthermore, the filing of ittaat time would have been
inconsistent with subsequent orders made by Judtdeer that she file a
response. The practitioner had made no enquinieensure that it was
lodged and had no evidence that it was lodged.

The practitioner provided a copy of part 3 of hesponse to the
Tribunal and the LPCC (exhibit 32). Large partsewacomplete and the
practitioner expressed confusion as to why so niazh been left blank.
The hearing proceeded and the Tribunal heard furtihem the
practitioner's witnesses.

When the practitioner attended the Tribunal on Yéwaber 2008,
she advised that her health and financial situatiaa impeded the
conduct of her defence. She admitted in effect sha was unprepared
for the proceedings. She claimed that she had kednywith all Tribunal
orders with respect to witness statements; howeatdhe same time the
practitioner conceded that she had not filed anglfwitness statements
(T:123-124, 7.11.08).
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It is important to note that on several occasiohs fribunal
recommended to the practitioner that she obtaiapeddent legal advice.
At an early stage, the Tribunal facilitated the gtiteoner obtaining
assistance from counsel Dr Hockley. He acted Her dractitioner on a
pro bono basis from July 2006 to February 2008 . Hbekley advised the
Tribunal on 6 February 2008 that he had assistedpthctitioner at the
instigation of the then President of the Tribunadl apent an 'inordinate
amount of time on these matters'. However, 'tlheagon has arisen
where | would not be assisting either Ms Bachmanrtthe Tribunal to
continue to act. Subsequently, encouraged by Théunal the
practitioner obtained some limited advice and &msce, from
Mr Quinlan and Mr Hooker. However, it appears bothunsel were
approached at a late stage of the proceedings aweh dimited
instructions and a selective collection of matsrigd consider. The
Tribunal is grateful to those barristers for thsistance they provided.
However, for much of the proceedings, Ms Bachmapnesented herself.

We have set out in some detail aspects of theipoaetr's conduct
during the period of these proceedings in ordallustrate the areas and
extent of our concern about the practitioner. WAketinto account that the
practitioner was representing herself in the defewnf very serious
charges advanced forcefully, but always fairly, g Cahill for the
LPCC. We accept the practitioner was suffering eostress in
consequence of this. We are conscious also tmatctmduct was itself
not the subject of the applications or any ameraggadications. However,
the issue of the practitioner's credibility andegyity is critical to the
determination of these applications and, as we meldar to the
practitioner, should we find her guilty of the cges brought, her conduct
may well be relevant to penalty.

In that respect it is relevant to record our coased impressions of
the practitioner in the course of her defence efd¢harges brought. We
think that the practitioner was dishonest or evasiwth us and the LPCC
on the subjects of the state of her health, hetacbrwith prospective
witnesses and their addresses, the preparation itniess statements
including her own and the filing of part 3 of h&sponse. These were
subjects on which the practitioner was cross-exathin

The subject of our assessment of the practitiongrgessional
competence is also of some relevance in determitmagrobabilities of
the matters the subject of the applications. Abh@ seen, the contest is
between the LPCC's case which is that the pracétioepeatedly failed to
act as instructed but claimed she had; and thdijwaer's case that she
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had competently and in a timely manner done what agked of her but
that others (her clients, public officials, Aragdiird parties) had caused
delays to completion. As evidenced by her condiithese proceedings
the practitioner repeatedly failed to do what slees wrdered to do and
sometimes undertook to do and either blamed otivelexchnology for this

failure or attributed a change of circumstancestor-compliance.

We think the manner in which the practitioner hasducted her
defence is relevant to our findings on the substardpplications in the
manner we have indicated, but it is certainly netedninative of them
and we would have reached the same decision inexent. The
practitioner's closing submissions following the aheg showed
considerable industry but limited understandingtieé legal principles
governing the application. For instance, the pianoer submits that
because the LPCC is required to prove certain negptopositions and
also the mental elements necessary for fraud, tiecepnd dishonesty,
the criminal standard of proof should apply. Itwell settled that the
standard of proof in disciplinary proceedings sashthese is the civil
standard but taking into account the principleBrginshaw. In both her
response and closing submissions, the practiticnges the spectre of the
liability of the directors of Aragon in relation tbe matters the subject of
the applications. The alleged liability of the Aegal directors of Aragon
cannot be a relevant consideration to our detettioimaof the
consequences of the practitioner's conduct. Agairer response and
closing submissions, the practitioner complainst tehe effectively
undertook four full-time jobs at Aragon but was ¢dor one full-time
position. She alleges that the directors of Aragngaged in misleading
and deceptive conduct and were in breach of s 38edfrade Practices
Act 1974 (Cth), when they employed her. Whilst the facattlihe
practitioner was under some pressure at work maglegant (and would
be relevant to penalty) the size of her salary ctishe accepted on being
employed, is not.

The practitioner's employment with Aragon

60

The LPCC complains about the conduct of the praogt in the
period August 2005 to September 2006. In Augu8b2the practitioner
commenced employment with Aragon. This was anrpm@ated legal
practice with non-legal directors, Dr Bachleda aWdVenables, who
gave evidence before us. The practitioner was idsad from the
company in May 2006. The matters the subject aipdaint largely took
place during the period in which the practitionesvemployed by Aragon
and relate to Aragon's clients.
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The practitioner was admitted to practice in Deceni®96 in
Western Australia and worked in Perth as an emplgyeior practitioner
and then from 1999 practised on her own accouheré@after she advises
that she lived and worked in Sydney and the USAaa%usiness
consultant/paralegal’. She returned to Perth iptedaber 2004 and in
February 2005 she resumed sole practice as 'TYrBach Lawyers'.

In July 2005, the practitioner answered an adwarent from
Aragon for a ‘commercial solicitor'. She was iaiewed and commenced
employment on 1 August 2005. There was an irfibiat month probation
period. On 3 December 2005, the practitioner agliigpermanent status
and commenced as 'Principal Solicitor'.

A written assessment made of the practitioner'sopaance as at
21 October 2005 and 1 December 2005 was put intteege. At each of
these times both Aragon and the practitioner esacksatisfaction with
their arrangements. However, in her response anevidence the
practitioner consistently alleged that during heretwith Aragon she was
put under considerable pressure, both ‘personal pratkssional’, by
Dr Bachleda who 'relied upon her too much'. Thecptioner submitted
that part of the responsibility for the matters shbject of complaint
ought to be borne by the directors of Aragon. TR¥®s so
notwithstanding that they were not lawyers and leawjaged the
practitioner in order to undertake the legal warkAragon.

The practitioner and the directors of Aragon agradalidget for the
fees it was planned the practitioner would bringfon Aragon. The
practitioner was keen to demonstrate to the praisipt Aragon that she
was performing well and bringing in the fees expdatf her. In relation
to the G matter, this led to the practitioner claignto have undertaken a
great deal of work in preparing for proceedingsa iBupreme Court action
and claiming that fees of $40,000 would be earnech these proceedings
if the matter went to trial.

Many of Aragon's clients sought its services imatieh to liquor
licensing applications. The evidence examinedwealscloses that the
practitioner was not familiar with the approprigbeocedures of this
jurisdiction.  Rather than owning up to this andhei declining
Instructions or obtaining the necessary assistaheegpractitioner took on
these matters and continually wrote to her cliemsising them of the
purported progress of their applications throughQDR
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On 1 May 2006, the practitioner telephoned Dr Baghland advised
that she was with a client and would return to watkr. She did not do
so. The next day the practitioner's mother ran@g&ohleda and advised
that the practitioner was with a client and wouwdturn the next day. She
failed to arrive at work. On the following day etipractitioner's mother
spoke to Dr Bachleda and advised that the pracétiovas sick and
requested a two month leave of absence. Thisdeithd practitioner's
dismissal on 5 May 2006. In her evidence, the tgiacer said that
during part of the period she was absent she saffarcomplete loss of
memory as to where she had been or what she had don

Following the dismissal of the practitioner, Dr Bexla arranged for
another solicitor, Mr Boni, to review the hard copyd electronic files
that the practitioner was working on. He discoddtet there appeared to
be documents missing on Mr and Mrs G's file, intipalar the court
documents work, and from the liquor licensing filggimarily copy
applications with associated documents. Mr Bonioksp to the
practitioner about the matter and suggested thatwghe return to collect
her personal belongings, she look for the documieots Mr and Mrs G's
file. The practitioner told him the documents mbave been removed
from the file. She did not undertake a searchtferdocuments when she
made her final visit to Aragon's offices. Dr Basid, with Mr Boni's
assistance, arranged to complete or return theuwsriles, sometimes
refunding the clients the fees which they had be®arged for services
purportedly performed by the practitioner.

On 14 July 2006, in proceedings before the Tributha practitioner
agreed to her suspension from legal practice.

The practitioner's credibility

69

70

In assessing the practitioner's credibility, we déahad the
opportunity over a number of days to observe tlaetroner's demeanour
In giving evidence. We have also had the opporguto study the
transcript of her evidence. Our assessment gpthetitioner's credibility
Is based primarily on the practitioner's evidenndar oath in relation to
the issues in the matter and, to some extent, @pitiactitioner's conduct
before the Tribunal.

We are conscious that with respect to many of thters the subject
of the hearing the practitioner was required tcalleevents extending
back three or so years. As mentioned above, wearscious also that
the practitioner was representing herself in thseeedings and bore the
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stress of doing so. In particular, she was redubveth to conduct her
defence as well as give evidence.

Taken in isolation, the practitioner's evidence vamious matters
seemed plausible. She spoke well, had a good utsb in many
respects had a good recall of detail and was selihout an answer.
However, as the hearing progressed, it became ampahat the
practitioner's evidence of the events which hadioed became less and
less believable when tested against other oraldacdmentary evidence,
the objective facts and the probabilities. On sa&vesubjects the
practitioner appeared to invent answers to exphdig, in relation to the
matters the subject of the applications, she wablento complete work
she had undertaken, and in relation to the heawhg,she was unable to
contact witnesses and so on.

On subjects where the practitioner was confronteith wvidence
opposing her version of events, the practitionderoftook refuge in
verbosity and irrelevance. An example of thisda (T:253, 6.11.08).
In response to a question from the LPCC's coundslCahill, the
practitioner's evidence was as follows:

Well, it's a fact, isn't it, that you didn't givieet email address to the SAT?
---I believe that - - -

You gave a postal address, didn't you?---Sorry? atWdate are we

referring to? Because | remember at the veryripiest for confirmation

of addresses et cetera, | received an email froesidR¥nt Barker J's

associate and | make an apology in that | presishedvas Judge Eckert's
new associate, so | gave her the wrong title — &yway — and when —
when she asked for certain addresses, | repligeitdoy email that there
were only two that | could verify as at that datebeeing definite. So |

didn't mention Mr Cheong at all, | believe.

The practitioner ultimately never provided the mfation requested
either in her evidence, in writing or from the beaile.

There is in the practitioner's response and closimgmissions the
common theme that whilst she does not admit to sp®cific charges
made, she was disadvantaged at the final hearingedgon of memory
loss, psychological or psychiatric stress, illnasgl the passage of time.
The medical evidence on which the practitioner soug rely fell well
short of supporting a claim that her memory or caépavas relevantly
affected in relation to the matters the subjecth&f proceedings. The
practitioner apparently failed to obtain and readnynof the principal
documents on which the LPCC relied for its case ardch were
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available to the practitioner insofar as they wenedered by the LPCC
(for instance the files relating to the variousewnts' matters). The
practitioner was provided with a copy of the disotaining an electronic
copy of Aragon's legal files but admits that shertit make use of this.

In her closing submissions, the practitioner mamstéghat ‘credibility
Is not an all or nothing matter' in that it maydféected by memory loss,
stress and illness. To the extent that the praicét submits that it is not
appropriate for the Tribunal to make an adversaliigp about her
credibility in relation to one event and adopt ithwespect to all matters,
we think this is correct. It seems to us necesgangentify the various
points at which the practitioner's credibility ignportant to a
determination of a particular matter and to themanexe the specific
context and so on to make the appropriate detetimman respect of that
matter. That is how we have proceeded. That $ediever, we have
made an assessment of the practitioner's cregitaking into account the
whole of her evidence. There are a large numbercoésions in which
there are obvious factual errors in what the piiacer has reported to her
clients. The practitioner's explanations to usthms respect include
Innocent error, her misunderstanding of procedunes,poor expression
iIn some of the relevant documents, error on thé glaAragon's staff,
error on the part of ORGL, the pressures on thetipicer and her
working under stress and so on. Having regardhi®dvidence and the
probabilities of the mater, we take the view tha¢ trrors cannot be
explained in the manner suggested by the practitiorFor the reasons
given below we think that the practitioner effeeti lied to her clients
about the progress of their matters in order te Hidr deficiencies and
that her critical evidence was in several crucedpects dishonest and
generally unreliable.

VR 53 of 2007 - the G matter

76

Statement of facts

It is convenient to set out the relevant partshef tPCC's amended
statement of facts:

3. In about August 2005 Ms [G] and Mr [G] (‘the [sought advice
from the practitioner in the course of her emploginiey Aragon
regarding a potential claim by the [Gs] against Weador of a
property at ... Morley (‘the Morley property") thdtet [Gs] had
contracted to purchase.
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At all material times the [Gs] had contracteds#sl the property
they owned at ... Viveash (‘the Viveash propertg’)assist in
funding their purchase of the Morley property.

On about 19 September 2005, Mr [G] informed fheectitioner by
telephone to the effect that the [Gs] no longethetsher to act for
them.

On about 20 September 2005, the practitionesezhiAragon, as
purported caveator, to lodge caveats over the M@teperty and
the Viveash property in circumstances where:

(@) the practitioner on behalf of Aragon falselgicied that
Aragon was a secured creditor of the [Gs];

(b) the practitioner on behalf of Aragon falselwioted that
Aragon was entitled to receive a portion of thecpeals
of a sale of the Morley property and the Viveastperty;

(c) the practitioner knew at the time she made tlieah the
claims pleaded in subparagraphs (a) and (b) abare w
false;

(d) alternatively to (c), the practitioner made tbRims

recklessly, not caring whether they were true tsefa

(e) the practitioner knew that the [Gs] were nothatt date
indebted to Aragon in any amount; and

() the practitioner knew that there was no basssonable
or otherwise, to justify the lodgement of eitheveat.

At some time after 20 September 2005, by aniaevpurportedly
dated 31 August 2005, the practitioner on behalf Ashgon
purported to render to the [Gs] an invoice thaluded fees for:

@) drafting documents to initiate Court proceeding
(b) legal research; and
(© preparing and finalising witness statementsthe [Gs]

and their children,

when in fact, and to the practitioner's knowledge, such work
had been done by the practitioner or Aragon.

By an invoice dated 7 October 2005, the practér on behalf of
Aragon purported to further invoice the [Gs] for:

(d) drafting documents to initiate Court proceeding
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(e) preparing Court submissions;
() legal research; and
(9) preparing witness statements for the [Gs], aperty

inspector and a Western Power inspector,

when in fact, to the practitioner’'s knowledge, nels work had
been done by the practitioner or Aragon.

By letter from Aragon to the [Gs] dated 11 OeoB005, the
practitioner falsely represented to the [Gs] that:

€)) the practitioner had undertaken work on thahdif to
justify the invoices referred to in paragraphs d &nof
this application;

(b) the practitioner had advised the [Gs] by teteph on
6 September 2005 of the amount of the first invdloe
practitioner purportedly raised;

(c) Mr [G] had requested that invoice be fully iised,;

(d) Aragon had posted an itemised invoice to Mr [G]
16 September 2005;

(e) Mr [G] had previously been unwilling to negtdiaa
payment plan in respect of those invoices; and

)] Aragon was entitled to lodge caveats over therldy
property and the Viveash property because the [{ad]
not paid Aragon’s invoices.

By letter dated 17 October 2005 from Aragorsabcitors for the
[Gs], Thompson Legal Pty Ltd, the practitioner édysrepresented
to Thompson Legal Pty Ltd that:

(@) the practitioner had undertaken work on betialhe [Gs]
to justify the invoices referred to in paragraphend 8 of
this application;

(b) Aragon was entitled to lodge caveats over therl®y
property and the Viveash property because the [{ad]
not paid Aragon’s invoices;

(c) Mr [G] had requested from Aragon an itemisebine on
6 September 2005; and

(d) Aragon had posted an itemised invoice to Mr [G]
16 September 2005.
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By letters from Aragon to Thompson Legal Ptyd Ldated
17 October 2005 and 2 December 2005, and by faesimi
transmissions from Aragon to Thompson Legal Pty diated

1 November 2005 and 2 November 2005, the pracétidalsely
represented to Thompson Legal Pty Ltd that:

(@) the practitioner had undertaken work on betialhe [Gs]
to justify the invoices referred to in paragraphend 8 of
this application;

(b) Aragon was entitled to payment pursuant to éhos
invoices; and
(c) Aragon was entitled to lodge caveats over therléy

property and the Viveash property because the [@d]
not paid those invoices.

By letter from Aragon to Sheridan Settlementsated
1 November 2005, the settlement agents for the [Gsgspect of
the Viveash property, the practitioner:

@) falsely represented that Aragon was entitledloiige
caveats over the Viveash property because the i@d]
not paid Aragon’s invoices;

(b) falsely represented that the [Gs] had maderaot#t with
Aragon in which the [Gs] had agreed that the [Gsjpl
fees payable to Aragon would be paid from the prdse
of sale of the Viveash property;

(©) advised Sheridan Settlements of the amounthitiwthe
practitioner claimed that the [Gs] were indebted to
Aragon;

(d) proposed that Aragon would provide a withdrawedél

caveat at settlement of the sale of the Viveaspety if,
at the same time, Aragon received payment in fuit
invoices; and

(e) requested that Sheridan not disclose the laiteits
contents to the [Gs].

From about mid November 2005 to about earlyil 2006, the
practitioner misled counsel retained by her to @act Aragon’s
behalf, Mr Scott Ellis, by falsely representingiim that:

@) the practitioner had undertaken work on betiaihe [Gs]
to justify the invoices referred to in paragraphend 8 of
this application;
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(b) Aragon was entitled to payment pursuant to éhos
invoices; and
(c) the [Gs] had made statements to the effectAnagon’s

invoices would be paid from the proceeds of sal¢hef
Viveash property.

When the practitioner made the representatiphsaded in
paragraphs 9-13 above:

(@) she knew each of the representations to be;fals

(b) alternatively, she made each representatidkdassly, not
caring whether it was true or false.

On or about 29 November 2005, the practitiocensed to be
lodged with the Department of Land Information doeunts for the
purpose of seeking an extension of time for theratpen of the
caveat Aragon had lodged over the Viveash proparty
circumstances where:

(@) the practitioner knew that the [Gs] were nothatt date
indebted to Aragon in any amount, alternativelyreveot
indebted to Aragon in the amount then claimed pant

(b) the practitioner knew that there was no bagsiasonable
or otherwise, to justify the continued operation tbé
caveat.

On or about 5 December 2005, the practitiomeised Aragon to
institute proceedings against the [Gs] in the Magises Court of
Western Australia for recovery of the amounts thbject of the
invoices referred to in paragraphs 7 and 8 of dpiglication ("the
Magistrates Court proceedings").

On or about 20 December 2005, the practiticaesed Aragon to
file in the Magistrates Court proceedings an applon for
judgment against the [Gs] in default of defence.

On or about 6 April 2006, the practitioner aalig\ragon to file in
the Magistrates Court proceedings a statementamncin which
the practitioner falsely claimed that:

€)) Aragon had undertaken work on behalf of the] [®s
justify the invoices referred to in paragraphs d @&nof
this application; and

(b) Aragon was entitled to payment pursuant to éhos
invoices.

Page 29



18.

19.

20.

[2009] WASAT 120

The practitioner took the steps pleaded ingragghs 15 - 17 above
in circumstances where:

@) the practitioner knew that the [Gs] were notlet date
indebted to Aragon in any amount, alternativelyreveot
indebted to Aragon in the amount claimed by it e t
Magistrates Court proceedings; and

(b) the practitioner knew that there was no basiasonable
or otherwise, to justify the institution and proggan of
the Magistrates Court proceedings.

On about 13 May 2006, the practitioner falsedpresented to
Stefano Boni, a legal practitioner engaged by Anaigoreview the
status of Aragon’s legal client files, that she hadlertaken the
work in respect of the [Gs]’ matter referred toparagraphs 7 and
8 of this application.

When the practitioner made the representatid@adpd in
paragraph 19 above:

€)) she knew the representation to be false;

(b) alternatively, she made the representationlessky, not
caring whether it was true or false.

The representations

77 Upon analysis of the G matter, the LPCC allegesttiepractitioner
made eight knowingly false, that is to say fraudtleéepresentations as
follows (the reference to the document identifideeve the representation
was initially made):

1)
2)

3)

4)

Aragon was a secured creditor - the caveats;

Aragon was entitled to receive the proceed$iefsale of
the Morley property and the Viveash property - the
caveats;

the practitioner undertook the court documentsrkw
reflected in the invoice purportedly dated 31 Audt05
(the August invoice) and Aragon was entitled torpamt
of that invoice - the August invoice;

the practitioner undertook the court documentsrkw
reflected in the invoice dated 7 October 2005 (the
October invoice) and Aragon was entitled to paynant
that invoice - the October invoice;
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5) the practitioner advised Mr G of the amount bt t
August invoice on 6 September and Mr G requestéd it
fully itemised - letter from Aragon to Mr and Mrs G
dated 11 October 2005 - the October letter;

6) Aragon posted the itemised August invoice to®/on
16 September 2005 - the October letter;

7)  on 19 September 2005, Mr G was unwilling to nege a
payment plan in respect of the August invoice (the
substance of this representation has been slightnged
to accord with the October letter) - the Octobéele and

8) Aragon was entitled to caveat the propertiesabse of
non-payment of the invoices - the October letter.

The making of the representations is not in disputke question is
whether they were fraudulent in the sense that theke false to the
knowledge of the practitioner when made.

The evidence

As the period of the practitioner's direct contath Mr and Mrs G
was only six or so weeks, it is convenient to oetlthe evidence for this
period before making findings in relation to whadk place.

Mr and Mrs Gs' instructions

80

81

82

The practitioner first met Mr and Mrs G at a megtiast Aragon's
offices on 8 August 2005.

The practitioner claims Mr and Mrs G gave instroigd on an urgent
basis to 'overturn' the contract for the Morleygedy and to institute
Supreme Court proceedings to that end. Furthat, &h the meeting
Mrs G said she had no money even for the Supremet @hng fee and
had offered the Morley and the Viveash properteeseacurities for costs',
insofar as she gave instructions to proceed imngiavith the Supreme
Court action. The practitioner also gave evidethed she quoted fees of
$40,000 for the Supreme Court proceedings.

In the practitioner's cross-examination, she pubtdG that at the
meeting she had mentioned that if they proceedddenSupreme Court
she would have to prepare witness statements éowkiole family and the
tradespeople as well (T:45, 3.11.08). He did eoall that. In answer to
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guestions by the Tribunal, Mrs G (T:42, 3.11.08pbatically denied that
she ever asked the practitioner to prepare witsiassments for anyone.

The practitioner said she made notes of the medtinghese were
not on the file which she inspected at the LPC@ises. At this time she
had made a general note to the LPCC pointing aittdbme documents
were missing and gave that to the LPCC. She hadaken the matter
further. The note was not produced.

Mr and Mrs G each claimed in evidence that theyanadar to the
practitioner that their only interest was to reqosa amount of $10,000
being the quoted cost of repairing the Morley propgo make it
habitable. This was the amount which, on Mrs Gldence, the vendor
had previously undertaken to pay to meet the cbshese repairs but
from which agreement he had later resiled. Mr bind G also said they
made clear to the practitioner that they did nahato rescind the contract
for the Morley property. They did not want to ise Supreme Court
proceedings, as the practitioner suggested, byttoniediate their claim
for the cost of repairs. They asked the pract#rdo write a letter to the
vendor for this purpose. At the meeting, Mrs G vated to the
practitioner the tradesmen's cards and, it sedmly lithe reports from the
tradesmen as to the work required for the repaithé Morley property.
Mr and Mrs G each denied that they had offeredeeitbf the two
properties as security for Aragon's fees.

It appears that, notwithstanding the subsequeiptutksbetween Mr
and Mrs G and the practitioner as to the nature ematent of her
instructions, this meeting ended amicably. Mr #as evidence was
that on the Gs departing, they made a commentniotdithe effect that:
'It's nice to find someone who knows what we want'.

By letter to Mr and Mrs G dated 10 August 2005, gnactitioner
confirmed her instructions. She purported to esela copy of the letters
she wrote to the vendor and to the vendor's reateeagent. The letter to
the vendor demanded repayment of the purchase prideassociated
expenses on the Morley property of about $400,088ed on contractual
misrepresentations. There was no reference toelkgant terms of the
contract of sale and no offer to return the Mopegperty. The enclosed
copy letters are in fact dated 15 August 2005 &islis the date referred
to in the addressees' replies. We note that ybis of inconsistency and
error was a fairly typical and constant featurethed practitioner's client
documents. The practitioner's letter to Mr and Mradvises that if these
parties are unwilling to settle then ‘we should mdimately sue them in the
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Supreme Court of WA'. This letter also enclosesgbn's Standard
Terms Contract. This was not signed by Mr or Mrs G

By letter dated 23 August 2005, the practitionevised Mr and
Mrs G as to progress. She enclosed a copy ofesfonses to her letters
dated 15 August 2005. The letter from the solisior the vendor stated
that Mr and Mrs G's claim articulated in the priaatier's letter was
'‘beyond comprehension'. The practitioner said en letter to Mr and
Mrs G that she would 'like to finalise your statemnef claim as soon as
possible'. She enclosed a further copy of thedstahTerms Contract.
This again was not signed by Mr or Mrs G. It waser signed.

On 28 August 2005, the practitioner inspected tral®y property
with Mr and Mrs G and their children. There isigptite between Mrs G
and the practitioner as to what took place durlreg thspection. It is not
necessary to determine exactly what occurred.

There was then a telephone conversation betweeanifliMrs G and
the practitioner on 6 September 2005. There isspute about nearly
every aspect of the call including who initiatedarid from where, who
received it and from where, how long it lasted aitht was said. The
practitioner claims that the call lasted one andaHd hours. She first
spoke to Mr G and gave him an estimate of her lgonm bill for work
undertaken to date of about $14,000. Her evidevae® that Mr G said
not to mention this figure to Mrs G because 'shaild/dhave a heart
attack'. She made a file note of the conversation.

In the practitioner's cross-examination of Mr Ge glut to Mr G that
Mrs G rang the practitioner at her office and tihaty spoke for one and a
half hours and that Mrs G had mentioned that tmeiljawas at home.
Mr G disputed that the call lasted anything like thme claimed but was
rather 10 or so minutes and he said the call wadenam their mobile
phone whilst they were at the dentist's surgerg.deinied the fee estimate
was provided. All they had spoken about was tlaetgioner's view that
the vendor ought 'not get away with' not repairing property. There
was no discussion about the Supreme Court proagedincosts. Mr G
said he was unaware at this time that the pracgtiavas preparing the
Supreme Court action. Mr G said in answer to tmduhal that he
thought the practitioner's fees would be in thesomf $5,000 to $6,000.
They were going to fund this from the sale of theedsh property.

Mr G said the phone was then passed to Mrs G. QJirs evidence
confirmed that the call was made by the practitiomeilst the family was
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at the dentist, that Mr G answered the call andksgdast, that it was
reasonably short, and that she then took over timme She told the
practitioner that they wanted to terminate the vecp proceedings (we
think in context she meant their 'claim' to $10)0Gihd that the
practitioner had tried to persuade them to conttheeclaim.

In cross-examination of Mrs G, the practitionergested that Mrs G
had said to Mr G that 'we need to continue thisesgning the claim
against the vendor). The answer from Mrs G wastthia assertion was
'totally untrue'.

Mr and Mrs G gave evidence that from the time ef pihactitioner's
visit to the Morley property at the end of AuguB03, they had lost
confidence in her because she overdramatised mated had pushed
them toward the Supreme Court proceedings. Theldee to terminate
the practitioner's instructions. Mr G did so inedephone conversation
with the practitioner on 19 September 2005. Hesddke practitioner to
send her bill. He thought that by this stage teesfwould be about
$3,000 to $5,000.

The practitioner said in her evidence she was &rtiy contacted by
Mrs G, on an almost daily basis, in the period fromair first meeting
until 19 September 2005. Mrs G denied this. Theacttioner
purportedly made file notes of these conversatwimsh included Mr and
Mrs G effectively promising to pay Aragon's feeenfr the sale of the
Viveash property. The substance of these convensatvere put to
Mrs G by the Tribunal. Mrs G denied the contenthafse conversations.

Mrs G was also asked by the Tribunal about heromsp to the
practitioner's proposal to proceed in the Suprem@Cin order, as the
practitioner said, to threaten the vendor. Mrsdil sl believe | would
have said, never, ever, ever, ever were we evaiggm go to any
Supreme Court' (T:147, 27.05.08). She said thathg they refused to
pay the filing fee of $700. She said that whengretitioner referred in
her letters to proceeding in the Supreme Court fstiebullied by the
practitioner. They wanted to move into the Monegperty. By the time
of the telephone conversation with the practitiomer6 September 2005,
her evidence was that Mr G and she had determmmea the repairs and
move in and forget about trying to recover the cost

The practitioner's work and invoices

96

The practitioner's evidence was that in consequeoicethese
instructions, between the date of her first contatih Mr and Mrs G on

Page 34



97

98

99

100

101

[2009] WASAT 120

8 August 2005 and the termination of her retaimed® September 2005,
she prepared the court documents necessary foreguoms in the

Supreme Court and in the Magistrates Court. Thetabcuments work
included the preparation of a number of statemenftslaim, witness

statements of Mr and Mrs G, their two children dane tradespeople,
research and submissions.

The practitioner says in relation to the court doeats work that she
prepared an interim tax invoice dated 31 Augusb2fify $18,150 (the
August invoice). The practitioner said that foliogy her conversation
with Mr G on 6 September 2005 she prepared a ftdiyised version of
the August invoice which she posted out on 16 Saipée 2005 (the
September invoice). Following the termination odr hretainer she
prepared and sent the October invoice which wasahtix invoice dated
7 October 2005 for $5,618.

Mr and Mrs G deny receipt of any invoice until theactitioner's
letter dated 11 October 2005.

On 20 September 2005, the practitioner arrangedfagon to lodge
caveats over both the Morley property and the \dheproperty in each
case as 'a person who is to receive portion optbeeeds of land upon a
sale, being the registered proprietor's secureditore She made a
statutory declaration in support.

Thereafter, the practitioner, on Aragon's behafight an extension
of the caveats and prosecuted a claim for the mrgof these fees in the
manner outlined in the LPCC's statement of facts.

The two most significant matters in relation tostl@spect of the
LPCC's complaint are:

1)  whether the practitioner undertook the courtuthoents
work comprising the bulk of the amount claimed he t
invoices; and

2) whether the practitioner believed that Aragonswa
secured creditor entitled to lodge and continue the
caveats.

The withesses

102

Both Mr and Mrs G prepared witness statementsirttie of which
they swore, and were first questioned by the Trbim the practitioner's
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absence) and subsequently re-called and crosssegdmby the
practitioner.

As between Mr and Mrs G, Mrs G was principally s in
instructing the practitioner. Although it appebes relationship with the
practitioner was initially cordial, it quickly deterated. Within three
weeks or so of their first conference, Mr and Mrd&d resolved to
terminate the engagement of the practitioner, wthely did some weeks
later (19 September 2005). When the practitiomesszexamined Mrs G
it was apparent that there was a high degree ofiasity between them.
Each accused the other of lying about what hadroedu

We are inclined to think Mrs G had rather more aonhtwith the
practitioner than she was able or prepared toIrecalvidence. We also
think that she initially went along with the prdiciner's proposals to
intimidate the vendor of the Morley property by datening to issue
proceedings. Fundamentally, however, we acceptainstructions to
the practitioner were to seek to recover $10,008ickv she said the
vendor had initially promised to pay, by some fowh mediated
settlement. She did not authorise the practitioteerlaunch any
proceedings nor to undertake the court documentk.wo

In relation to the events during the period in valhMr and Mrs G
retained the practitioner, there is considerabidlimd between the version
put forward by Mrs G and the account of the prextgr. We deal with
some specific areas of conflict below. Generghlgaking, for the reasons
given, we prefer the evidence of Mrs G, particylavhen supported by
the evidence of Mr G, over the evidence of the tdraner.

Overall, Mr G's witness statement and oral evidesuggported the
evidence of Mrs G. It appeared he was concernatitiie practitioner
exercised a measure of influence over his wifelgstms. He gave his
evidence in a straightforvard way and we believe denuinely
endeavoured to tell the truth as he recalled tlemtsv His evidence was
important as to the telephone conference with thactpioner on
6 September 2005. We accept his version of evews that of the
practitioner in relation to that call and generally

With regard to the other witnesses, Dr Bachleda avalrector of
Aragon. She gave evidence both by witness stateamehorally, on two
Separate occasions, concerning her role in the cym@nt and
termination of the services of the practitionerhe&lso gave evidence
concerning the location and contents of Mr and @issfile. Dr Bachleda
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was an impressive witness and we think her evidamtgely reliable.
Mr Boni was a solicitor who assisted Aragon in gt out the
practitioner's affairs when her services were teatad. Again, we think
he was a reliable witness. His evidence diffeosnfithe practitioner's as
to the telephone conversations between them. \&&padAr Ellis' limited
evidence of his involvement on behalf of Aragon tlme recovery
proceedings against Mr and Mrs G and we have nsoreto doubt the
contents of Mr Fullwood's affidavit in relation tbis work on the
computers at Aragon described below.

Overall, we do not accept the practitioner's evigeregarding Mr
and Mrs G's matter and we prefer the evidence efatmer witnesses
which is generally supported by documentary evidenicthe fact of the
absence of documentary evidence.

Findings

The work undertaken

109

110

111

We must first determine what instructions Mr andsNi gave to the
practitioner in relation to the Morley propertyf, &s they emphatically
maintained, they were opposed to any Supreme @ooctedings and did
not authorise the practitioner to commence thetcdocuments work, it
seems unlikely that the practitioner would commesiog for some weeks
continue the drafting of these documents. Thetpi@wer would have
known that Aragon's claim for its fees for this wawould have been
challenged by Mr and Mrs G.

There are several reasons why we accept Mr andGrgvidence
that their only instructions to the practitionerre/¢o endeavour to recover
the $10,000 claimed against the vendor and that plositively opposed
the initiation of Supreme Court proceedings.

First, Mrs G as the person most involved in givingtructions, but
also Mr G, consistently maintained this positioithey did so in their
witness statements, under questioning by the Tabuand In
cross-examination by the practitioner. They she&/tonly ever wanted to
hold the vendor to his earlier agreement to paya$d0,000 for the cost
of work on the Morley property. On their evidenagch time the
practitioner raised the subject of Supreme Coumcgedings, they
indicated this was not what they wanted. In hedewe, Mrs G said she
regarded the practitioner's advice that they shmgtitute Supreme Court
proceedings to 'scare' the vendor as 'bizarre3(1:27.05.08). Although
clearly Mrs G was aware that the practitioner wdwgedtening
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Supreme Court proceedings, both from the copy spoedence she
received and we think also from her telephone aintaith the

practitioner, we accept her evidence that she dd authorise the
practitioner to undertake the court documents wddk the evidence it is
apparent that Mr and Mrs G were concerned aboutrimg legal costs
and were themselves scared about the prospect mmfmeacing and
conducting Supreme Court proceedings.

Second, the rescission of the contract for the &oplroperty and the
recovery of the purchase price necessarily involttesl return of that
property. Mrs G was adamant in her evidence thatoatime did she
contemplate such a course. She said, with comptateiction, that the
Morley property was 'an amazing beautiful houselctvhshe had no
intention of giving up.

Third, according to the evidence of the practitiporeg the initial
conference on 8 August 2005 she quoted the sum®@OB0 as the cost of
the Supreme Court proceedings. We do not believthe evidence that
Mr and Mrs G ever contemplated incurring such a,cosr indeed the
amount they were invoiced, about $24,000, in otdeecover the cost of
repairs of $10,000. As a matter of probabilityttikeas most unlikely.
Mrs G's evidence in her witness statement was ihmaa telephone
conversation with the practitioner in mid-Augus080 she told the
practitioner that they did not have the $700 thacgitioner was seeking
for filing fees. We accept Mrs G's evidence irs tlaspect.

Fourth, in her own evidence, the practitioner gk it was only
Mrs G who wanted to rescind the contract - she @edethat Mr G did
not want to rescind the contract because he thatigltuld be easier just
to make the necessary repairs to the Morley prgpamd move in. On
that state of the evidence it seems most unlikebt the practitioner
genuinely believed she had authority to prepare prehensive
Supreme Court and Magistrate Court proceedings edralb of Mr (and
Mrs) G.

Finally, in other areas where there is a confletween the evidence
of Mr and Mrs G and the practitioner (such as tlomversation of
6 September 2005) we think the clients' accountase reliable than that
of the practitioner.

In summary, we find that Mr and Mrs G's instructioto the
practitioner were to seek to recover $10,000 frdr@ vendor of the
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Morley property by way of a mediated settlement; avid Mrs G did not
authorise the practitioner to undertake the coocudhents work.

That leaves for consideration why the practitiomeruld proceed
with the court documents work as she alleges, ssugki invoices for the
cost of that work as was the fact. The practitowas not the direct
beneficiary of the receipt of those fees. The LRRQ@@se in this respect is
that the practitioner's motive in invoicing Mr amtrs G for the court
documents work, notwithstanding on its case shadiduindertake it, was
that she was incensed at her services having leesmnated by Mr and
Mrs G and also needed to demonstrate to her palifhat she had
earned projected fees.

We think the first limb of this argument is somewisaeculative.
We think the second is established on the evideite. starting point for
the LPCC's argument is an internal Aragon docurapparently created
by the practitioner on 31 August 2005 showing h@gpess meeting her
monthly budget. The practitioner's monthly budgethown as $25,000
(ie, four times her annual salary divided by 12¢l #me provisional total
achieved by her for the month of August is shown$as,140. The
practitioner's evidence was that the monthly budgset a figure agreed
between the practitioner and Dr Bachleda. Of thavipional total of
$25,140 only $6,640 was actually billed. The beéarof $18,500
included $16,500, being an estimate of her feeloand Mrs G's matter.
That is, some two-thirds of the provisional amowathieved was
attributed to Mr and Mrs G's case. It was put he practitioner by
Ms Cahill that the practitioner had inserted trgufe of $16,500 for Mr
and Mrs G's matter falsely, to represent that éinget had been achieved.
The practitioner denied this. She said that wdrkhe order had been
undertaken but this had not been added up.

In order to justify this estimated billing on Mr&mMrs G's matter,
the practitioner would have to have undertakenrsiderable amount of
work. The practitioner says by reference to heesheets, file notes and
the August, September and October invoices thathskedone so. The
guestion raised by the LPCC's case is whetherwloidk was in fact
undertaken and whether these documents are a geneword of that
work.

The documents directly explaining the work undextakomprise the
practitioner's August invoice (as itemised in trept®mber invoice), the
October invoice, and the response prepared in andwe these
proceedings. In her response, the practitionémsléo have completed:
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1) the Supreme Court writ of summons and 27-page
statement of claim involving claims for contractual
misrepresentation, undue influence and unconsciliiyab
and 'potential claims in equity’;

2) the Magistrates Court General Claim Summons and
description of claim, and to have prepared both
documents to the stage where they were 'readylifay'f

3) four witness statements, being two at the seainadk
stage for Mr and Mrs Gind two at the basic stage for
their children; and

4)  two draft withess statements for a building axpr and
an electrician.

The invoices contained detailed descriptions ofdbert documents
work and the dates and times involved.

After careful consideration we have come to thectmion that the
court documents work was not undertaken and thpastipg documents
are false and unreliable records.

First, we have found that Mr and Mrs G's instrutsiavere for the
practitioner to do no more than write to the vendeeking a mediated
settlement of Mr and Mrs G's claim for $10,000. k&er to our reasons
In this respect.

Second, the work the subject of these documentsdvwamumprise, on
the evidence of the practitioner, applications atalements of claim for
both the Supreme Court and the Magistrates Colufriess statements for
six people, research and legal submissions. Thetiponer's evidence
was that these documents were created by her otohgyuter at Aragon
and that hard copies were printed out and contamedfolder. With the
exception of one or two pages of notes on reatesiases of marginal
relevance, none of these documents appear on thecbpy file for Mr
and Mrs G's matter which was delivered by Aragorthi® LPCC and
received in evidence, nor on the electronic recafddragon's files for
Mr and Mrs G's matter which were copied from itsnpoiter onto a DVD
disc and tendered at the hearing.

We have heard evidence from Dr Bachleda, Mr Bonid an
Mr Fullwood concerning the whereabouts and compkge of those
records. Dr Bachleda explained the circumstanteghich she engaged
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Mr Boni to take over the legal files on the pracher's dismissal. She
described the location of the physical files arelgbcurity of the building.
She said she had no reason to believe the fileg veanpered with or
documents removed. Dr Bachleda also describeddh®uter provided
to the practitioner which was connected to Aragbaisl drive, the system
that supported it and its access to the sectidheofirive containing legal
matters. She said the practitioner's computer peasword protected -
Dr Bachleda being the only person other than tlaetgioner having the
password. Dr Bachleda said she did not remove aourdents from the
computer.

Mr Boni swore an affidavit in July 2006, provided \witness
statement, gave oral evidence and was questionsdna length by the
Tribunal about his role. He described his seardfidise physical file and
the electronic file for Mr and Mrs G's matter. @ electronic file for
Mr and Mrs G's matter there were folders for thegMimates Court and
Supreme Court, but these were empty. At the eridayf 2006, Mr Boni
rang the practitioner and told her about the abseat the court
documents work. The practitioner told him thereavieoth hard copies
and copies on the computer in Word format. Mr Btwid her he had
searched both. The practitioner then said theyt imarge been removed.
Mr Boni suggested she might search for these dootsmehen she
returned to Aragon to collect her belongings. MnBalso suggested he
could obtain a forensic search of the computes fte see whether the
documents had ever been created. The practittbeartold Mr Boni not
to ring her again on her home number and hunglager response, the
practitioner said that she did so because Mr Bomis woecoming
argumentative.

Dr Bachleda then arranged for a computer technidvinFullwood,
to download the contents of Aragon's legal dateo antDVD. This
occurred in June 2006. Mr Fullwood provided andaffit describing this
process and that no files or documents could haee lbeleted. Mr Boni
undertook a further search for the missing documemt the DVD in
April 2008 and again could not find them.

In her response, the practitioner claimed that het time she
commenced at Aragon she believed some court dodsmere missing
from the legal files. She did not support thisrolan her oral testimony,
did not call or obtain evidence from the solicit@nom she replaced (the
Tribunal discovered he was in Vietnam), and did crolss-examine any
witnesses in relation to it. We do not accept tthe practitioner's
evidence on the point provides any support forstiggestion that selected
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court documents were for some unexplained reasooved from Mr and
Mrs G's file.

The volume, arrangement and content of materiathenphysical
files and on the electronic files for Mr and Mrs@hatter suggest that
they constitute the entire files. Nothing in thddes or the evidence
suggests that some documents were removed frorphyscal files or
exist outside it or that documents were deletednfrthe electronic
records. Notwithstanding that the practitioner tiael opportunity when
she left Aragon to search for copies of these decus) she did not take
this opportunity. Apart from a note to the LPC@irling that part of the
files were missing, the practitioner did not pursioe subject of allegedly
missing documents. A copy of the DVD of the elegic file for Mr and
Mrs G's matter was provided to the practitionehe Said in evidence she
had only limited opportunity to search it. We dut accept that evidence.
It would have taken a short time only for the pitamter to have searched
through the disc as Ms Cahill evidently did. Hid practitioner believed
that a hard copy or electronic copy of her docusevds available but
was 'lost’ we believe that she would have madenskte searches for
these documents and vigorously pursued the matterAvagon and the
LPCC. She would surely have been advised by cdassesting her to do
so. The fact that she took so little interestaarshing for the documents
causes us to think she knew they did not exist.

Third, on the evidence, the practitioner did natdurce a copy of any
of these documents to any person throughout thegp&om the time of
their alleged creation in August 2005 to the dagegractitioner's services
were terminated in May 2006. No pleadings or vamestatements,
including those at 'second draft stage’, were predwo Mr and Mrs G for
them to review. They were not produced by the tgraer to Mr Ellis,
the counsel the practitioner engaged on Aragortwlbéo continue the
caveats and institute recovery proceedings for Aoaty fees in the
Magistrates Court. They were not produced by tiagetgioner to Mr and
Mrs G's new solicitors, notwithstanding that initheorrespondence, and
In the Magistrates Court recovery proceedings, ttheyied that Mr and
Mrs G had given instructions to undertake any & dourt documents
work and said that no drafts of the documents had been provided to
Mr and Mrs G.  Additionally, they were not idengifi in the
Magistrates Court statement of claim in the recpwsstion against Mr
and Mrs G prepared by the practitioner on behaAmigon as documents
which Aragon would produce in support of the recgvproceedings.
Clearly, it could not prove its claim to its feetlut producing these
documents.

Page 42



131

132

133

134

[2009] WASAT 120

Fourth, the practitioner called no-one from Arag@uch as a
paralegal or a secretary, to say that they hadtagsin the preparation of
or seen the court documents work or seen the poaer working on
these documents or could otherwise corroboratethti@practitioner had
undertaken the alleged 75 hours work claimed in #ggust and
October invoices, the great bulk of which relatedhe court documents
work.

Fifth, we have grave concerns as to the authentafithe date, of
31 August 2005, shown on the August invoice. Tin®ice was prepared
by the practitioner. The electronic version of tteeument shows it was
first created by the practitioner on 28 Septeml@®52 When this
discrepancy was put to the practitioner in cross@ration her response
was that an earlier version of the document existiote sought to explain
the later creation of a second document becausAugust 2005 the
contents of her laptop had been copied to her nesktdp (linked to
Aragon's computer system). It was pointed out bg @ahill, and
demonstrated, that other documents from Mr and G/ssfile had been
transferred across to the desktop computer incatipgy their dates of
first making. The practitioner then said the latersion of the invoice
was made in support of the caveat application oS&ttember 2005. It
was put to her by reference to the recorded datenaifing, that the
invoice was created several days after the cavastodged. All that was
required for this application was to run off a cagythe existing invoice.
The practitioner then said there had to be a readgna new document
for the invoice had been created. In the end dfexed no plausible
reason for this.

The date of the making of this invoice is of partar importance in
determining what occurred. The creation of thst finvoice at the end of
September fits with the evidence of Mr and Mrs @t ttihey received no
invoices from the practitioner until the practitesrsent the October letter.
It supports the LPCC's explanation that the piacgr, committed to
billing a substantial sum to meet her monthly tgrgecensed at Mr and
Mrs G terminating her services on 19 September 28@% refusing to
allow her to see Mrs G, generated the first invaitthe end of September
and sent this together with the October invoicétcand Mrs G with the
October letter.

Sixth, as Ms Cahill also exposed in cross-exanonmatine time for
the vendor of the Morley property to meet the dedsaset out in the
practitioner's letter dated 15 August 2005 did nekpire until
22 August 2005, yet on the practitioner's caseeligrence to the August
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invoice, she had already drafted the bulk of thepr&me Court
documents.

Finally, the practitioner's evidence as to her utatkéng the court
documents work was entirely unconvincing on margcg matters and
overall.

The first of these matters is that the practitiosad in her letter to
the vendor dated 15 August 2005 that Mr and Mrsclaisn was based on
contractual misrepresentations. Questioned by Tthieunal, she said
these misrepresentations were in respect of a ahiteertificate and as
to the state of the electrical wiring. The damafpesbreach comprised
the cost of repair. The practitioner initially apted that this was $10,000
or $11,000 as Mrs G had consistently asserted. tlse said this cost
was only for the electrical wiring but there wetber claims arising from
the vendor undertaking illegal works on the houskiciv required
rectification. She alleged that the total costhafse claims was such that
she needed to proceed in the Supreme Court. Stehsa claims for
repairs exceeded $250,000 in total.

This was an extraordinary allegation, first madeh®y practitioner in
the last few hours of the evidence in the final'sldyearing. This cost
would appear to have exceeded the entire valueeohduse, given a total
purchase price for the Morley property of $380,000lr and Mrs G's
evidence throughout was that the quoted cost ofirepwas about
$10,000. At no time did they suggest there werdscgreatly exceeding
this figure discussed with the practitioner andhei did the practitioner
ever put this to them in cross-examination. Nahstlaim was made by
the practitioner in her voluminous response to dpiglication. Nothing in
the documents tendered, which included the physicdlelectronic copy
of Mr and Mrs G's file, suggested a repair costobelythe figure of about
$10,000. We have come to the view that this lstsedion by the
practitioner was invented by her to seek to judtiy amount and type of
work she says was undertaken, her proceeding isdpeeme Court and
the amount of the fees claimed. This finding agandermines our
confidence in the practitioner's testimony gengralh subjects where
there is a conflict in the evidence, or the pramigr's testimony is at odds
with the probabilities of the matter.

The second matter is that the practitioner saidvigdence that her
instructions were based on the initial meeting okugust 2005 at which
she received notes of quotes from tradespeople smastantial
handwritten notes provided by Mrs G. On the acxmvidence these
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handwritten notes were not provided to the practér until her home
visit to the Morley property on 28 August 2005. eTpractitioner's time
involved in this visit is the last entry in the Augd invoice. The itemised
invoice shows that between 10 August 2005 and 281812005 the
practitioner had spent over 35 hours preparingetistatements of claim
for contract misrepresentation and negligence {teggewith particulars

and damages) and for specific performance. Oretidence, therefore,
this work was undertaken by the practitioner basedral instructions
given by Mr and Mrs G, quotes from tradespeople sexkral telephone
conversations with Mrs G. This is implausible. eTractitioner said in
evidence that as she recalled, the only text skheakailable upon which
to prepare these pleadings was a book on builcamg | We think it

incredible that the practitioner could have undextawork of this nature
for so many hours without reference to precedemistaxts. Further, as
mentioned, it was not until 22 August 2005, theigxpf the seven day
period for the vendor to respond, that there wasjastification for the

practitioner undertaking this work. Finally, it iisconceivable that prior
to filing any court proceedings, any responsiblecgor would produce

submissions in support of the actions as the pi@osir claimed in her
invoices.

The third matter is that the invoices show the {ianer completed
the statements of claim by 10 September 2005. dn rbsponse, the
practitioner claimed these documents were readyilfog subject to her
clients' approval and payment of the court filireps. Asked by the
Tribunal why she did not send these to Mr and Mrsh@ practitioner
asserted she had sent part of the documents to biyeemail. The
practitioner then said the statement of claim mayehbeen sent or
discussed in the email. This was the first evideatsuch an assertion
and there was no evidence of such an email. Refer® her doing so
did not appear in the practitioner's response, maidpreviously been
mentioned in her evidence and was not put to eiMeror Mrs G in
cross-examination. We think her assertion wasrtecand false.

The fourth matter is that, with the exception g€lminary drafting
of witness statement for an expert’, the invoicesnot include any
reference to the six witness statements, which,ordory to the
practitioner's response, she allegedly preparedsamide of which she
revised. Questioned about this discrepancy, thetgioner suggested the
records of the time taken for preparing the othg#negs statements may
have been omitted or deleted from the invoiceserd@hvas no evidence to
support this. The practitioner also said that Mread insisted on witness
statements including from her children. The ptaxter's evidence was
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that these witness statements of the children wialde been basic,
saying that 'mummy's upset'. When asked aboutrucistg the
practitioner to prepare witness statements for aeyoMrs G was
emphatic that she had given no such instructione Balieve her. The
notion that a lawyer would prepare witness statésneinom the
purchasers' children in a sale of land action ® daffect that 'mummy's
upset' is not believable. We think the practitiofa¢sely asserted she had
undertaken this work in her response and falsetjuded reference to
preparing a witness statement for the expert irSeg@tember invoice.

The fifth matter is that the practitioner's evidenmoncerning the
nature of the work undertaken otherwise revealsweely incompetence
and confusion but we think dishonesty. The practér said first that the
claim for specific performance was in relation te tcontract of sale.
Perhaps realising the incongruity of that (herrtbesought to rescind the
contract on her case) she then said it was to emftbre removal of the
illegal works. She later said this was the refeeem her response to
‘potential claims in equity,’ notwithstanding thahe asserted these
pleadings were ready for filing. Further, the ilves made no mention of
claims for unconscionability and undue influencdemed to in her
response. The practitioner said she includedimdia unconscionability
and undue influence against the vendor's realesaggnt in respect of his
conduct toward Mrs G in persuading her to purcttaseproperty. This
comprised her third statement of claim. Such anclacks any legal
foundation. The practitioner also said she induden the
Magistrates Court statement of claim referencééoobligation of Mr and
Mrs G to pay the vendor for furniture which theypapently acquired
from him. This was the main object of that claithis difficult to see on
what basis Mr and Mrs G's liability would be inckatin a claim against
the vendor. We mention finally in this context {wactitioner's letter to
the vendor seeking to rescind the sale and claimegyly $400,000 in
damages. The response to that letter from theor&nsbolicitors was that
it was beyond comprehension. We agree with theg¢ation.

The sixth matter is that there were manifest enmotie calculations
made in the invoices of the time taken for variowatters. When these
were pointed out to the practitioner by the Degetgsident, rather than
accept they represented errors and could not liaised, the practitioner
initially sought to justify them. She was 'multisking'. Ultimately, she
accepted that the invoices could not be relied upbmese errors provide
some evidence that the practitioner's invoices weteenuine.
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The caveats

143

144

145

146

147

On the practitioner's version of events set olteinresponse, Mr and
Mrs G offered the Viveash and Morley propertiesasurity for Aragon's
costs because of their instructions to proceed with Supreme Court
action forthwith. The practitioner referred to aewrtract of her notes
recording conversations with Mr and Mrs G duringg@st 2005 and early
September 2005, in which Mrs G in effect offeregéy for Aragon's fees
from the sale of the Viveash property. This extiacludes a note that
the practitioner quoted an estimate of the lump dees to Mr G on
6 September 2005 and he requested this be itemiJdak practitioner
says that pursuant to this request she postedeaimsed August invoice
(the September invoice) out to Mr and Mrs G on &ft&mber 2005.

In Mrs G's witness statement she records her inceingmsion and
then dismay at the discovery that Aragon had cadettie title of the
Viveash property at a time during which it was undecontract of sale.
She says that pending the sale of the Viveash psopdr and Mrs G
were paying bridging finance. She said that shmendiately tried to
contact the practitioner about the caveat but tteetpioner would not
take her calls. Mrs G referred to the statutoryclalation of the
practitioner made in support of the lodging of taeeats and denied she
ever received the invoices referred to or thatteteagreed to secure their
indebtedness to Aragon. Mr G confirmed this positi Both witnesses
were questioned about these events. They did evla@ from this
position. We believe them.

We have outlined the conflicting versions of thieepaone call on
6 September 2005 during which the practitionemgaéeshe advised Mr G
of the amount of Aragon's fees and he requestedstiia provide an
itemised invoice. We accept Mr and Mrs G's accowft that
conversation.

First, they had a much more convincing explanatibthe context of
that conversation as concerns their whereabougsr (faughter being at
the dentist), as to who initiated the call, howgonlasted and so on. The
practitioner's notes show the call lasted for aorhend a half. Mr and
Mrs G's evidence is that it was for some minuteshaps ten. On the
probabilities it seems unlikely that Mr and Mrs Guid talk with their
solicitor on a mobile phone from the dentist's suygor 90 minutes.

Second, it seems most unlikely that if the pramtgir had mentioned
an estimate of fees of $14,000, that Mr G would hote told Mrs G and
remonstrated at the size of this bill, both becausexceeded his
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expectation and it substantially exceeded the abtbey were seeking to
recover. Having regard to his evidence, it seemsstunlikely that Mr G
would have known enough about lawyers to have refgb to the
practitioner's estimate by asking that the praxtér produce an itemised
account.

Third, Mr and Mrs G's version is consistent witleithversion of
events as to what took place before and after dbaversation; that is,
their limited instructions to the practitioner, itheoncern as to her talk of
Supreme Court proceedings, their refusal to sigggAn's standard terms
contract, and their failure to pay the proposaddifees of about $700.

It may be that Mrs G told the practitioner someghia the effect that
they would be in a position to meet Aragon's fegdHe claim against the
vendor once they had received the proceeds frorsdleeof the Viveash
property. But we do not accept that she or Mr @ seything to the
effect that the practitioner could use the Morleyoveash properties as
security for Aragon's fees or anything that couldeghe practitioner a
genuine belief that Aragon was entitled to cavde titles to those
properties. Both Mr and Mrs G emphatically dentkdt they did so.
With respect to the sale of the Viveash propeitg, ¢ffect of Aragon's
caveat was to hold up the settlement of that ptgarthe cost of Mr and
Mrs G, including in relation to bridging financeMrs G was manifestly
concerned about this. Mr and Mrs G's purchasbe@Morley property of
itself would obviously not generate funds to payadon's fees.
Significantly, in the practitioner's extract of hetephone conversations
with Mrs G which she provided to Aragon's counigtre is no reference
to Mr and Mrs G providing 'security for costs'. Ms Cahill identified,
an SMS included in the extract and allegedly sentMys G to the
practitioner on 12 August 2005 referring to theallieg the house and
working out payment of Aragon's fees, does not ape an electronic
record of SMS messages typed by the practitioneselfeat a point in
time before the fee dispute arose.

The practitioner claimed that she posted the Sdptemvoice to Mr
and Mrs G on 16 September 2005. Their evidencethatsthey did not
receive this invoice until they received the Octolegter. We accept Mr
and Mrs G's evidence. There is no reason to tthak, if posted, the
invoice would not have been received in the ordirtaurse of post. Had
it been received we have no doubt that Mr and Mre/@uld have
remembered this event and passed this on to téeirsolicitors.
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151 There is evidence that the practitioner regarded Itigement of
caveats over the titles to these properties natraght which Aragon had,
but merely as a tactic to secure a settlement afjdm's fees. So much
appears from the October letter offering to remdive caveat on the
Viveash property if Mr and Mrs G agreed to pay fth# amount of
Aragon's fees from the proceeds of that sale. hEuyrthe practitioner sent
a letter dated 1 November 2005 to Mr and Mrs Gteseent agent in
which she represented that Aragon was entitleddgd caveats over the
Viveash property because Mr and Mrs G had madeaacstwith Aragon
in which they had agreed that the fees payablersm@n would be paid
from the proceeds of sale of the Viveash propeifiiie practitioner here
again proposed that Aragon would provide a withddaof caveat at
settlement of the sale of the Viveash propertgtithe same time, Aragon
received payment in full of its invoices. The gi@ner's competence
and integrity is again called into question by tleiter, not least because
she concludes by requesting that the settlementag® disclose the
letter or its contents to the agent's clients, Mt ®irs G.

152 We mention, for completeness, that when the prasgét, on
Aragon's behalf, engaged counsel to continue theata the practitioner
had lodged, counsel advised Aragon that it didhayte a proper basis to
lodge or continue the caveats. This was becauagofrdid not have an
interest in the subject land, the evidence provideohg insufficient to
establish an agreement that Aragon had the intetashed, and there
was relevantly no document signed by Mr and Mrsuppsrting this
claim. We do not think it necessary in these peda®ys to consider the
validity of an oral charge on the land. Aragordsirtsel also noted that
Mr and Mrs G had not received any independent ladeice in relation to
the alleged agreement. Counsel observed thatrdwitpner's claim of
$24,000 for legal fees would appear to be a ‘'lomohey’ to charge for
proceedings which had not been issued and whegligr@, as counsel
was instructed, had agreed to pay only $50 per vaeekfailed to come
up with $700 for filing fees. Counsel also pointaat that the invoices
rendered by Aragon did not have the endorsementirssh under the
LP Act. Counsel warned that continuing with theemts might expose
Aragon and the practitioner to charges of profesdionpropriety.

The fraudulent misrepresentations

153 Having regard to the whole of the evidence, we fihat the
following representations were made by the practér in the manner and
at the times alleged by the LPCC and in circum&anwhere the
practitioner knew they were false:
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1) the practitioner had undertaken the court docusnerork
described in the August invoice and Aragon wastledti
to payment of that invoice;

2)  the practitioner had undertaken the court docusneork
described in the October invoice and Aragon waslemt
to payment of that invoice;

3) Aragon was entitled to caveat the propertiesabse of
non-payment of the invoices;

4)  Aragon was a secured creditor;

5)  Aragon was entitled to receive part of the peaseof the
sale of the Morley property and the Viveash propert

6) the practitioner had advised Mr G of the amoainthe
August invoice on 6 September 2005 and Mr G had
requested it be fully itemised,;

7) Aragon posted the September invoice to MrG on
16 September 2005; and

8) on 19 September 2005 Mr G was unwilling to negeta
payment plan in respect of the August invoice.

Having regard to the finding that the practitiomers motivated by a
dishonest intent in these matters we do not thirdpen to find that the
practitioner was, in addition, guilty of incompetenand lack of diligence
in relation to the same matters. We do not thinagkt & finding such as that
would ultimately affect penalty.

Unprofessional conduct

The test of unprofessional conduct applied in thibunal is that
adopted inKyle v Legal Practitioners’ Complaints Committgd999)
21 WAR 56 at 71-72. That is, that the conduct uregjion was conduct
that, to a substantial degree, fell short of themdard of professional
conduct observed or approved by members of the pegéession of good
repute and competence. That standard applies tallagation of
unsatisfactory conduct by unprofessional conduademander s 185(1) of
the LP Act and as made by the LPCC in this apptinat

It is difficult to see how any deliberate lie by®ctitioner to a client
would not constitute unprofessional conduct even arsubject as
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unimportant in itself as the subject of the lasttrmned representation.
But this particular representation was part of arse of conduct which
included deceiving the client and charging for wahat was not
performed.

In the circumstances, the making of the represenst and
particularly the first two representations, congétl conduct which was
dishonest and disgraceful. The practitioner's aohds found clearly
constitutes unprofessional conduct within Kyde test for the purposes of
a finding under s 185(1) of the LP Act.

VR 34 of 2007 - the eight clients matter

158

159

160

It is again convenient to set out the LPCC's statgnof facts in
relation to each of the eight matters the subjéth® LPCC's application
VR 34 of 2007 and to consider each of these in turn

With respect to the five liquor licensing mattetse LPCC provided
a witness statement from Mr Romato, the DeputydaeLicensing and
Customer Service, of ORGL. Mr Romato also gaveegektensive oral
evidence. In his witness statement he sets outrlgleand
comprehensively the procedures in relation to appbns for liquor
licenses. These procedures applied at the reléwvaes referred to in the
LPCC's application.

A liquor licence application must be accompanied dmrtain
documents and the prescribed fee. Mr Romato tadthat under
s 68(1)(b)(i) of thelLiquor Control Act 1988 (WA) notice of an
application for a liquor licence must be accompdniey certain
documents and the prescribed fee. Regulation 26(B)eLiquor Control
Regulations 1989 (WA) provides that if the fee is not paid the dao@nts
are deemed not to be lodged until it is paid. &€hemo flexibility in these
procedures or provision for a waiver by ORGL stHfthe requirements
of the Act or Regulations. Mr Romato stressed ttiee mandated
procedures are rigidly applied and that in practian application is not
accompanied by all the required documentation er fge then it is
rejected as incomplete. Ms Kemp, the former teaordinator of
customer service at ORGL confirmed this. Therenasprocedure for
accepting an application for checking as allegedthy practitioner.
Mr Romato described that suggestion as 'nonsens®ather, the
application is checked against a checklist fordppropriate documents.
If an officer exercises a discretion to accept ppliaation which is not
accompanied by all supporting documents, then itladged for
processing. If accepted, a receipt is issuedhferfeée for the application.
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Mr Romato also provided specific evidence in relatto each of the
liquor licensing matters the subject of this apdien. He was examined
as to the procedure generally and in relation tmesmf the specific
matters.

Mr Romato was an impressive witness. He is obWousry
experienced as to the practices of ORGL and theuaderlying those
practices. Most importantly, it appeared to ug tietook considerable
care in answering questions to ensure that he wagdmng accurate
evidence and was not overstating the extent to wkhe department's
practices and procedures were followed and elimth&uman error. We
accept his evidence with respect to each of thaotidicensing matters
and as to the procedures and practices of ORGLrgigne

The Tribunal also took evidence by telephone fromKé¢mp who
worked at ORGL for seven or so years up until 2287. During 2005
and 2006 she supervised the staff who processelicapms. An
acknowledgement letter to the individual applicanbuld go out
whenever an application was lodged, whether thécghion was brought
to the counter or posted. If the application wasaomplete it would be
returned together with a check sheet as to whatmssing. She disputed
that during her time there were problems in praogssnd tracking
applications of the type that the practitioner lieggpbosed to. She also
stated, contrary to the information allegedly pdad to the practitioner
by someone at ORGL, that no-one had been dismiss@dher section or
to her knowledge from the department.

The LPCC's charge in each of the liquor licensiragters that are the
subject of this application is in substance that pinactitioner failed to
lodge the relevant application and that she liethéoclients to the effect
that she had done so and that the applications prexggressing through
ORGL.

If the LPCC's allegations are accepted, they custiextraordinary
conduct on the part of the practitioner. TBrginshaw test applies in
these circumstances. The practitioner is entittedhe presumption of
innocence and we need to be actually satisfiecherbasis of reasonably
clear and cogent evidence that, on the balanceatfapilities, the facts
are as alleged.

The M matter

The LPCC's amended statement of facts in relatothé M matter
states:
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In about August 2005 the practitioner in the rseuof her
employment by Aragon was instructed by Mr [M], aedior of
[SPL], to do all things necessary to enable [SRi]obtain a
wholesaler’s liquor licence for the business opatdiy [SPL] and
known as "the G".

The practitioner did not carry out those indiares.

Further, between about 22 September 2005 ampdli2006 the
practitioner in email correspondence to Mr [M]:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(Vi)

(viii)

(ix)

Represented that the practitioner had persphadiged an
application by [SPL] for a wholesaler’s liquor licee
(‘the application’) with ORGL, when in fact she hexd;

Represented that she had personally provide®RGL
[SPL's] cheque in respect of the application feleenvin
fact she had not;

Represented that she had received a lodgmeogipt
from ORGL in relation to the application, when iact
she had not;

Represented that she had contacted by telephod met
with officers of ORGL on several occasions and uksed
with them the progress of the application, whefaot she
had not;

Represented that she had contacted by telepwocienet
with officers of ORGL on several occasions and ussed
the processing of [SPL]'s payment in respect of the
application fee when in fact she had not;

Represented that ORGL had offered to the gracer on
behalf of [SPL] an occasional facility licence ‘fsee’,
when in fact no such offer had been made;

Represented that ORGL had promised to thetgraner

that the application would be advertised by a aetiane
when no representation or promise had been made by
ORGL to her at all;

Represented that there had been no objestitn the
application when in fact the application had notrbe
lodged;

Represented that she or Aragon had lodged WRGL
[SPL]'s cheque in payment of a licence fee, whefaat
neither she nor Aragon had done so;
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x) Represented that she had discussed with odficr
ORGL the processing of [SPL]'s payment in respéth®
licence fee when in fact she had not;

(xi) Represented that ORGL had delayed in procgssie
application when in fact the practitioner had nadded
the application;

(xii) Represented that she had on several occaslsesissed
with officers of ORGL the delay by ORGL in processi
the application when in fact she had not; and

(xiii) Represented that ORGL had terminated the legmpent
of two of its employees involved in dealing witheth
application when in fact that was not the case toed
practitioner had not been advised to that effecOBRGL
or anyone else.

7A. When the practitioner made the representatideaded in
paragraph 7 above:

0] she knew each of the representations to be;falsd

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

8. The practitioner on behalf of Aragon invoiced:
0] Mr [M] and his wife on 4 October 2005; and
(i) Mr [M] on behalf of [SPL] on 16 March 2006,

for legal work allegedly done in relation to thepapation when in
fact, to the practitioner’s knowledge, no such whdd been done
by the practitioner or Aragon.

There is no issue as to the making of these repiasens. In emails
to Mr M, the practitioner made the pleaded repregams regarding the
payment of the licence application fee, the praogsef the application,
difficulties and delays she experienced in progngsthe application and
communications she had with the officers of ORGlhiat regard.

The practitioner by her response admits that sheedgo obtain this
licence for SPL. On 22 September 2005, the pracét by emalil
informed Mr M that his wholesalers' liquor licenapplication had been
lodged with ORGL at close of business on 20 Sepéen2005. That
assertion was inconsistent with what the practéionerself claimed in
these proceedings. The practitioner stated in reeponse that she
remembered lodging the application on 25 Septe2d@5. The
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electronic records of the M file show that the pitemer instructed an
office assistant on 28 September 2005 to attend IOB@ lodge the
application. Notwithstanding, there is no recoitthex within ORGL’s
records or Aragon’s records of any application hgvbeen lodged on
behalf of Mr M or his wife by the practitioner -ette was an application
subsequently lodged by SPL on 12 June 2006 (dftemptactitioner had
been dismissed). Mr Romato testified by referetac®©RGL's records
that there was no such application by the praotticand that there was
no record of any communications between ORGL aadthctitioner.

The evidence disclosed that at the end of May 2306, new
solicitors for Mr M wrote to Aragon outlining thastructions given to the
practitioner, that the practitioner had told theed that the application
had been lodged but there were delays etc, thappbcation had been
made and demanding a return of the fees of $1,a&®tp Aragon. Dr
Bachleda remitted the fees immediately.

The practitioner's explanation in her responshas when she lodged
the application, she did not appreciate that tleeded to be checked
before it was processed. She said there were delathe processing of
the application which she followed up with ORGL.heSsaid she had
discussions with officers of ORGL who all agreedrthwere delays with
ORGL processing the application. She was alsanméd by officers of
ORGL that two employees involved in dealing witke thpplication had
been dismissed. She said she was frustratedsimgaiormal complaints
about ORGL with Dr Bachleda. She admits to invggdihe client.

The practitioner was cross-examined at some lemagtho these
matters. She explained that this was the firstdrgicensing matter that
she was instructed on at Aragon. She had not dagdiquor licensing
work previously. She maintained that she was undeme
misapprehension concerning ORGL's procedures armdrdhationship
between lodgement of applications and ORGL's cimgc&f applications.
She also said she may have been misinformed &g ®atking of the two
officers from ORGL. She maintains that she heldvessations with
officers of ORGL as to the progress of the applcat She acknowledged
she was in error in suggesting that ORGL, as omgptsehe applicant,
would advertise the application.

On the strength of the evidence we are satisfietl fand that the
practitioner did not carry out the instructionsegivher by Mr M and that
no liquor licence application was ever made bypfreetitioner on behalf
of her client Mr M or SPL or Mrs M.

Page 55



172

173

174

175

[2009] WASAT 120

We are satisfied also and find that each of thegalll representations
set out above were false. We think Mr Romato'siMademp's evidence
Is conclusive against the claims of the practitroa to what took place;
that is, in particular, as to the provision of lereque to ORGL, her
receiving a receipt, ORGL promising to advertise #pplication, that
there had been no objections, that she lodged $Retue, that there had
been delays by ORGL and that she had been advs#dORGL had
terminated the employment of two staff members. alge think it highly
improbable that ORGL would have offered an occadidacility licence
‘for free'. We have had some concern as to thsityfalof the
representations concerning the practitioner's dsons with staff at
ORGL. It is possible that the practitioner did a&pdo staff at ORGL
about the procedures for processing application$lowever, the
practitioner's representations to Mr M are as scussions concerning the
progress of his application and the associated payind the delays by
ORGL with respect to it. In the circumstances a&s fimd them, there
could not have been any discussions about thos#ispeatters.

We also find that the representations were knowiriglse. We
think that what motivated the practitioner to makeowingly false
representations was no more than the practitiongsh to be seen as
competently carrying out her instructions and hebility to admit, either
to her client or to her employer, her lack of expece and knowledge as
to processing liquor licence applications. Thas\abso the motivation in
the other liquor licensing matters that form pdrthas application.

It follows also and we find that the invoices rerade by the
practitioner to Mr and Mrs M and to SPL were forrwavhich, to her
knowledge, had not been done.

The HGW matter

The LPCC's amended statement of facts in relatonhé HGW
matter states:

9. In about October 2005 the practitioner in theurse of her
employment by Aragon was instructed by Mr DH on ditlof
[HGW] to advise [HGW] in relation to, and obtaim appropriate
licence or licences for the sale and supply ofdrgqat [HGW'’Ss]
restaurant situated in [V].

10.  The practitioner did not carry out those instians.
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11. Between about 11 January 2006 and 14 March 20@6
practitioner in email or written correspondencéMtoDH:

0] Represented that Aragon had lodged with ORGbexial
facility licence application, when in fact it hadtn

(i) Represented that she had discussed with officef
ORGL the progress of the special facility licence
application, when in fact she had not.

11A. When the practitioner made the representatipisaded in
paragraph 11 above:

) she knew each of the representations to be;fals

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

Mr Romato's evidence was again that there was cardeat ORGL
of the practitioner having filed any application rnof having any
communications with its officers in relation toieeince for this matter.

The practitioner, in her response, admits the uettvns. She does
not contend that the special facilities licence HsW was ever lodged.
Her position in her response is that she undertbelpreparation of and
presented a special facilities licence applicatiorORGL in about the
second week of February 2006. The officer checkimg application
gueried whether a redefinition of premises appbcatwvould be more
appropriate. She therefore delayed lodging thalieggion. She said
under cross-examination that following the suggestf the officer of
ORGL she recovered the application and cheque etndned them to her
office. She set about organising a survey of tieengses.

Nevertheless, the practitioner in a number of espnahd according
to her note of a telephone conversation, statéetalient in effect that:

1) the special facilities licence application hadeib
completed and lodged for preliminary checking by
11 January 2006;

2) as at 17 February 2006 the application had hbesyed,
was progressing through ORGL and with the requested
additional information would progress further,

3) the progress of the application at ORGL had hredca
stage where a site inspection and advertisemertheof
application was necessary; and
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4)  the practitioner had discussed with officerSORGL the
progress of the application after it had been lddge

The practitioner accepts in her response, confirmed
cross-examination, that by mid-February 2006 she 'wall versed' in the
procedures of ORGL. However, in her cross-exanunashe sought to
justify what she had told the client on the babkat twvhat she was doing
was part of 'the process of lodgement' of the appbn. She also
explained that she had been very busy and madeoa @wice of
language in expressing the position to her clieBhe suggested that in
her telephone note it was the client rather thanveho had said 'Need to
lodge ad'. She said that the officers of ORGL Ithscussed the
outstanding steps as part of the 'checking procesisé said she needed
the survey in advance of the processing of theiegapmn.

We cannot accept this evidence from the practitiorie her emails
to her client she clearly represented that itsiegpbn was proceeding in
circumstances where nothing was happening in ogldab it. We do not
accept that the problem lay in the language shel use in her
understanding of how the process operated. Wé& thapractitioner was
so concerned to portray to her clients and to Anaper efficient
discharge of her clients' instructions that she prapared to be dishonest
in what she said had been achieved.

We find that the representations as to the lodgénwnthe
application and her discussions with the officels @RGL were
knowingly false.

The F matter

The LPCC's amended statement of facts in relatothé F matter
states:

12. In about November 2005 the practitioner in toairse of her
employment by Aragon was instructed by Mr [F] andsNF] to
prepare and lodge with ORGL on behalf of Mr [F]restaurant
licence application in respect of premises [in oegi
Western Australia] ("the restaurant licence appilics).

13.  The practitioner did not carry out those instians.

14. Between about 26 February 2006 and 11 Apri20the
practitioner in email or written correspondencéMtioand Mrs [F]:
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0] Represented that Aragon had lodged the restalicence
application, when in fact it had not;

(i) Represented that she had discussed with officef
ORGL the progress of the restaurant licence appmica
when in fact she had not;

(i) Represented that there had been no objectimnghe
restaurant licence application, when in fact thgliaption
had not been lodged.

14A. When the practitioner made the representatipisaded in
paragraph 14 above:

0] she knew each of the representations to be;fals

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

Mr Romato's evidence was again that there was cardeat ORGL
of the practitioner having filed any application rnof having any
communications with its officers in relation toieeince for this matter.

In her response the practitioner admits the intstns. Her
explanation is that she lodged the application RGO for processing.
The practitioner accepts that this was again ahe that she says she had
a good understanding of ORGL procedures. It agpeam her evidence
In cross-examination that she first lodged the iappbn on
1 February 2006 and it was rejected. She saysthsde presented an
application under cover of a letter dated 16 Felyra@06 and used a
‘credit’ from the first attempted lodgement. Itpaprs that on the
following day she advertised the application. Tnactitioner's evidence
Is that the application was processed immediatglfDRGL so she was
able to advertise it. She then advised her clidtrgse was no objection to
the application. She subsequently arranged areatigm. Some months
later she advised her clients that there were isslies to be sorted out
with ORGL.

We accept Mr Romato's evidence concerning the psmg of
applications and that there was no application éodop relation to this
matter. That excludes the possibility that thecfianer lodged an
application which was somehow tied up in the depant and lost. We
also accept his evidence that there was no proeddua crediting of fees
on a withdrawn application. That makes it impokssibor most
improbable, that the practitioner was able to usexasting 'credit’ for the
second lodgement.
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Were the issue of the practitioner's credibilitynfmoed to the F
matter we would perhaps have some difficulty ined®ining the matter
against her. In itself the practitioner's versmfnevents is not entirely
implausible. The possibility exists that an apgilen might be lost within
ORGL. But it seems most unlikely that the pragtigr's documents were
mislaid in each of the five liquor licensing mast@nd would require us to
reject Mr Romato's evidence. Further, there isdylof evidence that we
accept as to the practitioner dishonestly seekmgextcuse her non-
performance in each of the liquor licensing mattedsce that position is
reached we can have no confidence in preferring ghreetitioner's
evidence over that of the ORGL officers and of ginebabilities of the
matter. We think on the evidence, consciousBafinshaw, that the
practitioner did not in fact lodge this applicatioand that her
representations to her clients that she discuseechatter with officers of
ORGL, and advised that there were no objectionthéoadvertisement,
were knowingly false.

The UT matter

The LPCC's amended statement of facts in relatothis matter
states:

15. In about January 2006 the practitioner wagucgtd by Mr [MS],
on behalf of [UT], to do all things necessary towthe alcohol
serving conditions, vary the licensed area, andraM@a new
manager for the premises known as [UT] situatd@t

16.  The practitioner did not carry out those instians.

17. Between about 14 March 2006 and 28 April 20G6 gractitioner
in email or written correspondence to Mr [MS]:

) Represented that Aragon would lodge, or hadgdotl
with ORGL a special facility liquor licence redafion
application, when in fact that was not the case;

(i) Represented that she had discussed with officef
ORGL the special facility liquor licence redefioiti
application, when in fact she had not.

17A. When the practitioner made the representatipisaded in
paragraph 17 above:

) she knew each of the representations to be;fals
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(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

18.  On about 14 March 2006 the practitioner on lhebfa Aragon
invoiced Mr [MS] on behalf of [UT] for legal workllagedly done
in relation to the instructions of Mr [MS] when fact, to her
knowledge, no such work had been done by the pawdr or
Aragon.

We note that a future representation such as thagea in
paragraph 17(i) of the LPCC's amended statementacs, that the
practitioner would do something (ie, 'would lodgegnnot in its terms (as
opposed to the representor's state of mind) be.fals

The representations are evidenced in the email &atter
correspondence. The evidence of Mr Romato is ath@nthere was no
application by the practitioner to vary the licenoenditions, nor any
record of communications with her. The appropriapplication was
made following the termination of the practitioseemployment with
Aragon.

The practitioner by her response and initially ness-examination
claimed that she did undertake these instructiogs ldmging the
application 'for checking only'. Under further sseexamination she was
unclear whether or not she had actually lodged application. On
14 March 2006, she advised her client that she qa@gh to lodge the
application rather than waiting for ORGL to cona@uts inspection. She
sought and received payment of fees of $3,500.3@nd 28 April 2006,
the practitioner advised in effect that ORGL wasttwing to process the
application. When Mr Romato's evidence was puh&practitioner she
said that the application was in for 'checkingheatthan being ‘lodged' as
such. The difficulty with this evidence is thaetpractitioner confirmed
in evidence that she was by this time familiar wghd understood
ORGL's procedures. The procedures did not allanafdodgement’ for
‘checking'.

It is difficult to understand the practitioner'srtking at the time.
She had not lodged an application. There coulddquestion of it being
processed. Ultimately that fact would have to eyeerHer advice to the
client over some months that the matter was pregrgswould also
eventually be exposed as false. On each of thgser llicensing matters
the practitioner either simply closed her mindre tonsequences of this
or believed she could continue to bluff her wayotlgh until she did get
around to making the appropriate application or gsiemsed her
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employment with Aragon and ceased to be responéidrléhe matter.

The burden of this exposure of her conduct must hagighted heavily
with the practitioner. It may well have led to ltkcision to not show up
for work at Aragon in early May 2006.

192 We find the practitioner made the representatioss adeged,
Including that the practitioner in substance regnésd that the application
for the licence had been made. We find that tlaetgioner knew these
representations to be false when made by her.

The B matter

193 The LPCC's amended statement of facts in relabotihé B matter
states:

19. In about April 2006 the practitioner in the rs of her
employment by Aragon was instructed by Mr [B] tepare and
lodge with ORGL on behalf of [BR] Pty Ltd an app@iimn to
transfer a liquor licence ("the transfer applicatijo

20.  The practitioner did not carry out those ingtians.

21. On about 26 April 2006 in email correspondetweVir [B], the
practitioner:

(1) Represented that Aragon had lodged with ORGe th
transfer application, when in fact it had not;

(i) Represented that Aragon had paid the trarsbglication
fee on behalf of [BR] Pty Ltd, when in fact it hadt;

(i) Represented that she had discussed with eficof
ORGL the likely progress of the transfer applicatio
when in fact she had not.

21A. When the practitioner made the representatipisaded in
paragraph 21 above:

0] she knew each of the representations to be;fals

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

194 The practitioner accepted that her instructionsewas alleged. On
her evidence the sequence was as follows. Betw&én and
24 April 2006, the practitioner left the client'sgqlior licence transfer
application at the counter of ORGL together with lo&n cheque in
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payment of the fee. She did not stay to see whdtlveas accepted but
organised to return once the officers had compléted checking. By
her email to her clients dated 26 April 2006, isp@nse to a request as to
whether the application had been lodged, the pi@otir advised that the
application had been lodged and accepted by ORGlpriacessing and
that the practitioner had paid the application é@ethe client's behalf.
She said she was waiting for a letter from the amast service officer
after which the application would be in the 'prereg chain'. ORGL had
then advised that the client would need to lodgeesa application with
supporting documentation because the existing dieemad expired and
the practitioner collected the application on 28iAp006. That was the
last day of her work at Aragon.

Mr Romato's evidence again was that there was merese of any
lodgement on behalf of the practitioner. Furthbigt the practice of
ORGL was either to accept and process or rejedicapipns so there was
no procedure whereby an application might be letsaoffice.

The practitioner adduced no supporting evidenceotooborate her
version of events. There is no record on Aragdités to which the
practitioner referred (or which we have seen) sgiports her version of
events.

If the practitioner's evidence is accepted thenceff of ORGL
departed from the department's practice of recgian application and
either rejecting or accepting it, and in receivangheque without giving a
receipt for it. No ORGL file was opened with resp® the application
and no evidence of this sequence of events wasdeto Although this
course of events was possible, we think on theeend it was most
improbable.

We have had regard to the evidence given by thetipoaer in
relation to the matter. Ms Cahill fairly put toettpractitioner that her
account of the matter was fictitious. The confgsind convoluted
answer given, almost entirely unrelated to the goesasked and the
matters in issue, was typical of so much of thectraner's evidence in
cross-examination. It causes us considerablecditfi in accepting the
practitioner's version of events in respect of ¢hasitters:

| suggest to you that the tenor of your responstheoceffect that you had
paid an application fee and then retrieved the ohams from the Office

of Racing, Gaming and Liquor, was something that lyave simply made
up to explain the fact that there is no recorched aipplication ever having
been lodged?---No. That is not true because there @il the subsequent
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issues and | also gave advice to the client whitbréstingly does not
appear in the book of documents as to issues ofpthrehase of the
restaurant itself and also what | identified to &eerceived conflict of
interests by the sales representative who wasgeptiag both sides, both
our client Mr [B] as the purchaser and surprisintjlg vendor and hadn't
gotten their authorisation that they allowed th&t76, 7.11.08]

The LPCC's case is that the practitioner did nohmlete or present
an application, did not draw a cheque in payment, o¥rote to the client
informing him in effect that this had been donellemted the rejected
application, and then in answer to the complaindenap a detailed story,
verified on oath, to justify the advice she hadegiwer client.

We think the LPCC has established these facts.ed$&ntial case,
however, is that put in its amended applicatioomely the practitioner's
failure to complete the work and the making of tfraudulent
representations. Having carefully considered tiheles of the evidence
we are satisfied to the extent required by Bniginshaw test. We find
that the representations alleged were made ateavtinen the practitioner
knew they were false.

The FGC matter

The LPCC's amended statement of facts in relatothis matter
states:

22.  The [FGC] did not at any time:
0] retain the practitioner or Aragon to act onbthalf;

(i) instruct the practitioner or Aragon to performegal
services or any other work.

23. Notwithstanding that, on about 13 March 200@, practitioner in
the course of her employment by Aragon, completélkd apening
form in which she represented that Aragon had lestnucted by
[FGC] to act in respect of a proposed partnersigiieement with
[SPCC].

23A. When the practitioner made the representatmaaded in
paragraph 23 above:

0] she knew it to be false;

(i) alternatively, she made the representatiorklessly, not
caring whether it was true or false.
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24. On about 13 March 2006, the practitioner comeplea daily
timesheet in which she represented that she hddrped legal
services or other work for or on behalf of [FGChem she had not
in fact, and to her knowledge, done so.

25.  On about 10 April 2006, the practitioner crdat@n invoice
addressed to [FGC] in the sum of $2,100 in whioh ipresented
that she had performed legal services or other \icrkr on behalf
of [FGC], when in fact, and to her knowledge, shd hot done so.

26. Further, the practitioner represented in tweice she would hand
deliver the invoice to the [FGC] on 11 April 20@8ut:

0] She had no intention then of ever doing so; and

(i) She in fact never did so.

The evidence of Pastor H of FGC makes clear tha® E@& not at
any time retain Aragon or the practitioner, nor dighstruct Aragon or
the practitioner to perform legal services or artheo work. The
practitioner initially claimed in her response tBhe was instructed by an
unnamed person from Singapore on behalf of FGG dsleepted also in
her response that she prepared a file opening fomth file for FGC,
completed time sheets, prepared an invoice and w@uies, one for that
unnamed person (which she delivered) and one fetoPH (which the
practitioner claims Dr Bachleda delivered mistalenl

This is another matter where the evidence of tlaetfiioner under
cross-examination was most unsatisfactory and we bave no
confidence in the convoluted and improbable versibevents advanced
by the practitioner.

The practitioner acknowledged in evidence that slas never
retained by FGC. She said all her 'instructiomashe from a Mr C with
whom she discussed the purchase of a property diaprio FGC. As
regards Mr C, she said she had his physical adsbessid had
corresponded with him by email. She told the Tmdduat the hearing on
23 July 2008 that she had an email response fron€ Mnd confirmed
this in cross-examination. Shortly thereafter sl she was not sure if
she had received a response from him. The p@wtitiadmitted that she
did not provide that email address to the Tribwnaén it sought details of
persons whom the practitioner wished to call asesses so that the
Tribunal could summons them on behalf of the ptiacter.

The practitioner then resiled from the positionher response that
she had created the file opening form. When shihenelectronic copy

Page 65



206

207

208

[2009] WASAT 120

which disclosed that she had worked on the formesommutes after it
was created, she said it may have been opened agsistant at Aragon.
She could not be sure. It was then put to herifithait were so, it was
necessarily on the practitioner's instructions. e fnactitioner admitted
this. It was then put that the reason the formndidmention Mr C nor his
interest in purchasing a property from FGC, ratthemn the merger of
FGC and SPCC as reflected in the documents, waghbgractitioner
wished to show FGC as her client. The practitiodenied this.
However, in a text message on the morning of 13Ma006 to
Dr Bachleda the practitioner said Aragon had besyaged by FGC in
relation to the merger, which was in effect a mergketwo different
churches. The practitioner then claimed that tessage was before her
meeting with the real client, Mr C. However, tlile bpening in the name
of FGC took place after the meeting. All this sesig the practitioner did
in fact create the file in the name of FGC.

In relation to the typed time sheet the practitiphy the extract of
her witness statement filed at the hearing on tleenmg she gave
evidence in relation to the FGC matter, again edsffom her response
and stated she did not prepare the typed time st&et said in evidence
that someone else typed this up from her handwrititee sheet. It was
put that this was again necessarily on her insomst The practitioner
said that because she was so busy she did nottimedo correct the
entries made in the typed sheet. She said shédwd unable to locate
her handwritten notes of her time and of the maj&rerally. She first
said she had not specifically asked the LPCC fes¢h She then said she
did identify the notes in her handwritten requesthte LPCC at the time
of her inspection. We think on the evidence theg practitioner did
prepare the time sheet.

The practitioner was referred to the invoice adskdsto Pastor H at
the FGC. She confirmed that she had prepared tha, it did not
mention Mr C, that the subject line was in effee tmerger of the
churches and that its contents were consistent mathtext message to
Dr Bachleda, the file opening and her time shééte invoice had noted
'‘By hand delivery on Tuesday night, 11 April 20085ked about this, the
practitioner said that she had prepared this imvdmr Pastor H and
intended to give it to him but that she had metQvMwvho had asked her to
give the invoice to FGC to him. That answer wasmsistent with her
earlier evidence that her client was Mr C.

It was squarely put to the practitioner that thiglence was a made
up story purporting to explain the effect of thedments produced by the
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LPCC. The practitioner denied this and said thabple’ had seen her in
the company of Mr C. Asked where they were, trecfiioner said they

would not have heard what they spoke about. It thas put that the

documents themselves were created to explain awayalhsence from

work that day and that the events they describe@ adabrication. The

practitioner denied this.

We have strong suspicions that the allegation®ypthe LPCC as to
the practitioner's making up the instructions frei&C to explain her
absence and show some billable time and fees aridtbe making up her
meeting with Mr C to explain the record of her rastions are correct.

We find, on the whole of the evidence, that thecqtianer did make
the knowingly false representation alleged as ® itistructions from
FGC, as to performing work pursuant to those imsions and as to
delivering the invoice to FGC.

The H matter

The LPCC's amended statement of facts in relabothé H matter
states:

27. Neither Mr [H] nor Mrs [H] at any time:
0] retained the practitioner or Aragon to act beit behalf;

(i) instructed the practitioner or Aragon to perfo legal
services or any other work.

28. Notwithstanding that, the practitioner in theuse of her
employment by Aragon:

0] on about 16 January 2006, completed a file omeform
in which she represented that Aragon had beeructstl
by Mr and Mrs [H] to prepare a Will for each of thg

(i) on about 23 January 2006 prepared a memorangium
which she represented that Aragon had been instiumt
Mr and Mrs [H] to prepare a Will for each of themda
provided details as to proposed terms of the Wills;

(i) on 16 and 23 January 2006 completed dailyesimeets in
which she represented that she had performed work i
relation to the preparation of Wills for Mr and Mk];

(iv) prepared draft Wills for Mr and Mrs [H];
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(v) prepared final Wills for Mr and Mrs [H].

29A. When the practitioner made the representatipisaded in
paragraph 29 above:

0] she knew each of the representations to be;fals

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

The evidence discloses, and it is not in disputat Mr and Mrs H
instructed the practitioner in about June 1999 I(wkéfore her
employment by Aragon) to prepare wills for themr &mnd Mrs H did not
at any time thereafter instruct Aragon or the ptiacier to perform legal
services. There were documents on Aragon's fikesgba file opening
form and the practitioner's memoranda giving irgtans to prepare
wills, each of which represented that the practgiohad been retained by
Mr and Mrs H in about January 2006 to prepare aighem.

The practitioner's position in relation to this meatas reflected in her
response and evidence is that in January 2006 siseewgaged by a
woman with a similar first name and identical suneato Mrs H, being
Ms Leanne H (as opposed to the former client, Mysdnne H), to
prepare wills. She had arranged for this but talpgal responsible for
the file opening had confused the former cliengsspnal and family
details with those of the new client Ms Leanne When the practitioner
prepared the memorandum she had inadvertently dadiuhe wrong
details from the file cover. The practitioner sajés Leanne H
subsequently married and moved to Sydney and was kimwn as
Ms Leanne S (Ms S).

The practitioner said in the course of the heatirag she had been in
contact with Ms S and sent her a draft withesestaht. She said that
during a telephone call, Ms S had said she wasapedpto sign this.
However, the practitioner said that she had thehdontact with Ms S in
that she had not responded to the practitioner wtode to her at a post
office box in Sydney. The practitioner was askdtether she had met
with Ms S. She said she had not seen her sinceahginal meeting in
2006. It was pointed out that on 23 July 2008ptaetitioner had told the
Tribunal that she had met with Ms S in the previouenth - mid
June 2008. The practitioner then said that hedlemge as to not seeing
her was in error. The Tribunal can have little fabence in the
practitioner's evidence about such matters in thesemstances.
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The practitioner was asked about the file openarghf She said she
had prepared a handwritten note. She said tha® Mad written her
details on a paper napkin from the fast food st@here they first met.
The practitioner had put the napkin and a posbteron the file. The
practitioner says she did not type up the formdskied her assistant to do
so. The electronic copy showed the practitioner $eved the document
shortly after its creation. The practitioner shier paralegal may have
used her computer. This seems to us to be aikedg probability than
that the practitioner did in fact create the docoimberself, as the
evidence indicated.

The practitioner was then asked about the memorandinich
included all the details of her former friend areert Mrs H. She was
asked how the file cover, purportedly in the narhds S, would contain
all those documents. The practitioner said that g¢ld not know. She
thought that a memorandum she prepared for thdlicishdatabase may
have contained this and she inadvertently copied thnto the
memorandum to the paralegal. She said this 'ctsftiatabase’ was to be
used where clients had similar names. When asksditvwvas necessary
to include her former clients on such a databdse,practitioner then
suggested it was a database of her former clierits.a subsequent
memorandum to the paralegal, there was furtheraeée to details of the
practitioner's former friends and clients, Mr andsM. Again, the
practitioner says she did not pick up that fache3e answers seem to us
to be invented. Whilst the practitioner might hdisted her former
clients somewhere there was no credible reason thwiy details were
picked up on the memorandum and why the practitiomeuld not
immediately recognise them as her former clients.

It was put to the practitioner that there was no QVighat the
practitioner had invented the instructions whicle gfassed on to the
paralegal in order to provide him with some worldto The practitioner
said this was not correct; there was someone veitiwinen she met Ms S,
being a then current 'overseas' client of Aragdéfhen asked why she did
not call the person as a witness, the practitisn@n'swer was that this
client had a dispute with Aragon. We are not fatiswith the answer.
Had such a person existed they could have corrtdabtae practitioner's
story. As we have outlined above the practitiom&s given every
possible opportunity to call evidence to supportdefence.

The LPCC submits that the practitioner's versioewdnts ought not
be accepted for a number of reasons. First, they sh its detail is
inherently implausible. The practitioner conterttlat she mistakenly

Page 69



[2009] WASAT 120

recorded in the file opening form and memorandaMerS all of Mrs H's
details relevant to the preparation of the willircumstances where Mr
and Mrs H were former friends and clients of thacgitioner from the
time when she was in sole practice. Second, tnpasedly innocent
mistake was perpetuated by the practitioner afeiewing the draft wills
prepared by the clerk at Aragon, again without ipigk up the
misdescription of the client. Third, the practitey failed to call both
Ms S and the witness to the practitioner's meetfiilg Ms S.

219 Having regard to the whole of the evidence andocomnments above
in relation to it, we accept the LPCC's submissioWe find that the
representations alleged were made by the praatitiand were knowingly
false.

The A matter

220 The LPCC's amended statement of facts in relabothé A matter
states:

30. In about February 2006 the practitioner in twrse of her
employment by Aragon was instructed by Mr [A] toeketo
recover from Mr [LB] the sum of $10,000 being thaldmce of
monies owed on the sale of the boat [Iml] by Mr [i&] Mr [LB]
("the matter").

31. In about May 2006, the practitioner assumed dbreduct of the
matter on her own account.

32.  On about 30 June 2006 the practitioner invoMedlA] the sum of
$650 for, amongst other things but relevantly, prafon of a
general claims summons and preparation of a stateofiea claim
in respect of the matter in circumstances where pitaetitioner
knew that she had already on behalf of Aragon e@iMr [A] by
an invoice dated 16 March 2006 for the preparatbra general
claims summons.

33.  The practitioner did not prepare a statemerdiamm in respect of
the matter prior to 30 June 2006 or at all.

34. On about 30 June 2006, the practitioner oradlgresented to
Mr [A] that after payment of the invoice dated 30né 2006,
Mr [A] would not incur any further costs in the [Apatter until it
reached the stage of the pretrial conference.

35. Subsequent to 17 July 2006 the practitionartraoy to section 203
of the Act and notwithstanding her suspension frpractice,
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continued to engage in legal practice by actingegpect of the [A]
matter as set out in paragraphs 37, 38, 42 andidj3jelow.

On about 2 August 2006 the practitioner hantedVr [A] a
written chronology of events in which she:

0] Represented that a statement of claim had deafted in
the matter on about 27 April 2006 when in fact tivais
not so;

(i) Represented that the practitioner had insedcin office

junior of Aragon to serve the statement of claimpogt,
when in fact she had not done so;

(i) Represented that the practitioner had coresigd and
spoken by telephone with the solicitors for theedefant
in the matter, when in fact she had not done so.

On about 2 August 2006 the practitioner prodide Mr [A] a
handwritten document setting out further costs d@apect of the
matter until trial, including:

0] Court fees for "pretrial” and "listing";

(i) "Drafting fees" in respect of a listing conésrce
memorandum and "witnesses x 2".

The practitioner did not, to her knowledgeppto 2 August 2006
or subsequently:

) incur any Court fees in respect of the matter"pretrial”
or "listing";
(i) prepare a listing conference memorandum or any

documents in respect of witnesses.

On about 2 August 2006, Mr [A] paid the sum$&15 to the
practitioner by cheque pursuant to the handwrittenument the
practitioner had given him.

Contrary to section 137 of the Act the praatiér failed to deposit
into trust any part of the monies paid by Mr [A]rspect of Court
fees.

On about 2 August 2006, the practitioner orapresented to
Mr [A] that after payment of the costs set out e thandwritten
invoice, no further payment would be required frdvin [A] in
respect of the matter unless the matter proceedgdt That was
in fact not so, because no step had been takeheimttter on
behalf of Mr [A] other than the filing of a summons
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42.  On about 14 September 2006 the practitiondlyaepresented to
Mr [A] by telephone that the matter had been lidi@da pre-trial
conference on 28 September 2006, when in factihatnot so.

43. When the practitioner made the representatipteaded in
paragraphs 34, 36, 41 and 42 above:

(1) she knew each of the representations to be;fals

(i) alternatively, she made each representaticklessly, not
caring whether it was true or false.

Mr A provided a witness statement and gave evidemdading that
he had never received any statement of claim iatiogl to his claim
against Mr LB.

The evidence disclosed a general claims summongsigthe
defendant, Mr LB, filed on 1 March 2006. In eviden in
cross-examination, the practitioner admitted thlails at Aragon she had
sent Mr A an invoice dated 18 March 2006 for theiqueto the end of
February for preparing, filing and serving, by @gess-server, a general
claims summons. This was faxed to the defendasdlgitors on
29 March 2006 under cover of a letter saying taenped and sealed copy
of the general claims summons would be posteddidmat The practitioner
accepted the amount for service fees ($75) shoale Heen paid into
trust.

A notice of intention to defend was filed on 11 ARO06 meaning
that a statement of claim was then required taled én behalf of Mr A.
The practitioner said that before she left Aragorearly May 2006, she
prepared the full statement of claim and left istions for this to be
filed. However, after she commenced practice om ben, on
17 May 2006 she advised the defendant's solicgioeswould shortly file
and serve a full statement of claim meaning thatth@at time, a full
statement of claim had not been served. In evilathe practitioner said
first she had not provided a copy of any staternéitaim to Mr A nor to
the LPCC. She then said that after her susperfisoom practice she sent
the file with the statement of claim to Mr A. Whetnwvas pointed out that
he had given evidence that he had not receivedtansént of claim, the
practitioner suggested he was not clear about thi¢e think Mr A's
evidence was clear on the matter and we acceptichead receive a
statement of claim.

On 30 June 2006, the practitioner invoiced Mr A fbe cost of
preparing a general claim summons and statementlam. The
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practitioner said that she had prepared a secondrgieclaim summons
and had received instructions to prepare a furdtatement of claim
because Aragon had not filed the one she init@gpared and Mr A had
not been provided with a copy by Aragon when héectédd his file from

them.

The practitioner accepted that following receiptef invoice, Mr A
had paid a cheque and that the practitioner toid that this would cover
everything up to the pre-trial conference. It ywas that this was not true
because the practitioner had not yet preparedttttensent of claim. The
practitioner disputed this and said she 'would haa~prepared this.

The practitioner prepared a chronology which wagmgito Mr A on

2 August 2006. This showed she had prepared #tensént of claim on
27 April 2006. This also included a reference iny\M2006 to awaiting a
response from the opposing solicitors to the statgrof claim. When it
was put that she had earlier said she had notlsestatement of claim to
the defendants' solicitors, the practitioner ans@éahat she was not sure
what the entry meant. She was taken to an entighnduggested that
'Lisa’ had requested a copy of the statement aincéand this had been
provided together with a hard copy. The practgiosuggested that this
was a reference to the general claim summons. tisdre appeared to
accept that it meant the statement of claim. Hawesan entry in the
chronology for 13 July 2006 suggests that there wadispute as to
whether the solicitors had received the statemeafaom. It was put that
the reference to 'Lisa'’ was to Ms Leisa Van Derdéan from the
defendant's solicitors and that she had requebedtatement of claim.
The practitioner, somewhat incredibly, suggested the ‘Lisa’ may have
been someone else who, on the defendant's behdlfidguested a copy
of the statement of claim. It was then pointed that according to her
entry, at the time she sent a copy to 'Lisa' sbe snt a hard copy to the
solicitors for the defendant. The practitionerdssie could not confirm
whether this had happened. The practitioner wikedaw/hether she was
aware that Ms Leisa Van Der Zanden, who had pravide witness
statement, had denied ever receiving a statemecdiawh or having any
contact with the practitioner. The practitionekmawledged this. Given
Ms Van Der Zanden's evidence and the confusing ematradictory
answers of the practitioner, we think the mategrdries in the chronology
are false.

We are unable to accept the practitioner's evideaseto her
preparing the statement of claim. It seems cleanfthe whole of the
evidence that the practitioner had not prepareadtaraent of claim either

Page 73



228

229

230

[2009] WASAT 120

whilst at Aragon or when she commenced on her olvehe had done so
at Aragon, and given instructions to file the staat of claim, there is no
apparent reason it would not have happened, oeadt lthat a copy in
paper or electronic form would have been on the filThe practitioner

was taken to the electronic files of Aragon andvwahthat no copy of the

statement of claim appeared. She suggested ittmajhhave been saved.
This seems most improbable. Once she had leftohragseems more
probable that she would have contacted Aragon akddafor a copy of

the statement of claim rather than, as she clapnspared a second
version and charged the client for this. Had shepg@red and filed a
statement of claim after she commenced practicdh@mown, a copy

ought to have been included in the file sent toAMrShe would also have
retained an electronic copy. There would have beeneason why she
did not, as promised, file and serve a copy ofstaégement of claim which

would then have been available from the court omfrthe opposing

solicitors.

As concerns the practitioner's evidence that someatied 'Lisa’ had
requested the statement of claim but this might hawve been
Ms Leisa Van Der Zanden from the defendant's doli€] we accept the
LPCC's suggestion that this is entirely fancifulThe practitioner's
evidence was made up in order to deal with the emad from
Ms Van Der Zanden that the defendants' solicitaic ever received the
statement of claim.

The practitioner was taken to her note provide®1tcA saying the
total costs were $815 and that she had receiveaymgnt from him for
that amount. The practitioner said she believed tthis was payment for
her earlier account of 30 June 2006 of $650 togetlhith a contribution
of $165 for the church that she attended and thramdgich she had met
Mr A. She said this was in accordance with hearagement with church
clients to pay an additional 10% of Aragon's fegsMay of a donation.
The sum of $165 comprised the 10% figure on $6B\B)Y$Plus a 10%
charge on a bill of $1,000 charged for Mr A's vafenatter. There was
evidence of work for Mrs A and an account for tivatrk, although in an
amount of $1,600. However, the practitioner ditl produce any records
showing receipt of these amounts or the making charch donation
related to them. The amount of $815 was not paatrust.

Mr A's evidence was that he paid the $650 for thactgioner's
earlier account and subsequently paid $815 on tthetifponer's invoice,
for both of which payments he had cheque butt d=scorFurther, his

Page 74



231

232

233

234

[2009] WASAT 120

evidence was that no part of these payments wasspect of church
donations and there was no such arrangement foclellonations.

We accept Mr A's evidence on the matter. We beliand find, that
he paid two amounts - one of $650 and another db%$sd neither
included any amount for church donations.

The practitioner accepted that she may have told\ Mrat there was
no further amount that he would need to pay uhélpre-trial conference.
She disputed that she told him that the pre-tr@iference had been
listed.

The practitioner accepted that she was suspend&dloly 2006 and
had provided the chronology to Mr A shortly theteaf

We find that the practitioner knowingly billed anelceived money
from Mr A for a general claims summons and statd¢mélaim that she
did not prepare and for court fees that she hadnootred. She did not
comply with s 137 of the LP Act as she did not pay amount into trust,
as required by the LP Act. Further, we find asgdd by the LPCC that
the practitioner made knowingly false representestito Mr A between
30 June 2006 and 14 September 2006 as to the psogrel costs of the
proceedings. Finally, we find that in her commatiens and meetings
with Mr A after her suspension in July 2006, thagtitioner contravened
s 203 of the LP Act.

Unprofessional conduct

235

236

237

We find that the practitioner knowingly made eadhtlme false
misrepresentations in each of the eight client ensiths alleged against
her in the LPCC's amended application in VR 34 0072 We find
further that the practitioner was guilty of the etlallegations charged in
VR 34 of 2007 in relation to the A matter identifiabove (contravention
of s 137 and s 203 of the LP Act).

Again, we do not think it open or necessary to makdings of
incompetence, neglect and undue delay in respehtesé matters.

There can be no question that in these circumssathespractitioner
Is guilty of unprofessional conduct within the megnof Kyle in that the
practitioner's conduct set out in our findingsatsubstantial degree, fell
short of the standard of professional conduct aleskior approved by
members of the legal profession of good repute @rdpetence. With
respect to the eight clients matter, we therefore that the practitioner is
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guilty of unsatisfactory conduct by unprofessiooahduct under s 185(1)
of the LP Act.

Conclusion

238 We find that the LPCC's charges in VR 34 of 200d &R 53 of
2007 of unsatisfactory conduct by unprofessionahdoat under the
LP Act have been made out. We will make ordersMiaiten submissions
on penalty and costs and that aspect will theneogddd on the papers.

Orders

1. The practitioner, Tricia Y. Bachmann, is guiltf
unsatisfactory conduct.

2. By 8 July 2009, the LPCC must file with the Tnial and
give to the practitioner its written submissions tas
penalty and costs (including an itemisation of aogts
claimed).

3. By 22 July 2009, the practitioner must file withe
Tribunal and give to the LPCC her responsive
submissions on penalty and costs.

4. The Tribunal will decide the question of penatd costs
on the papers after 22 July 20009.

| certify that this and the preceding [238] parpii@comprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J ECKERT, DEPUTY PRESIDENT
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