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MARTIN CJ

MARTIN CJ: (This judgment was delivered extemporaneously on
26 July 2010 and has been edited from the trartscrip

1 The Legal Profession Complaints Committee (the Cidtag) moves
the court for an order that Damien Brennan (thetgraner) be struck off
the Roll of Practitioners and that he be orderegday the costs of and
incidental to the application.

2 The court has received a report from the State Athtnative
Tribunal (the tribunal) pursuant to s 438(2)(a}d Legal Profession Act
2008 (WA) (the LPA). Pursuant to s 444(1) of the Abie report is to be
taken to be conclusive as to all facts and findiogistained in the report.
Although the conduct of the practitioner givingerito the proceedings
before the tribunal occurred prior to the commersenof the LPA, by
s 622 LPA pt 13 LPA applies to conduct of a pramtér whether the
conduct occurred before or after the commencemérthe LPA and
applies to conduct consisting of a contraventiothel.egal Practitioners
Act 1893 (WA) or the Legal Practice Act 2003 (WA). Further, by
s 621(3) LPA a complaint may be made under pt 18, lfdtwithstanding
that the conduct giving rise to the complaint ocedr before the
commencement of the LPA.

3 The motion before the court is made pursuant @42 LPA. That
section provides that upon reading a report from ttibunal, the court
may make a variety of orders including the remdx@in the Roll of the
name of a practitioner.

The history of the proceedings

4 The Committee sought a finding by the tribunal pard to s 438(1)
LPA that the practitioner had engaged in profesdianisconduct by
illegal conduct and seeking that the tribunal makeport to the Supreme
Court with a recommendation that the practitione@sne be removed
from the Roll of legal practitioners.

5 The conduct the subject of the complaint was that:

(1) Between 17 August 2001 and about 10 Februar§62@he
practitioner stole a total of $767,245.30 the propef Josef
Kopec;

(2) Between about 10 February 2006 and 3 May 2B@ptactitioner
stole a total of $129,542 the property of the Rublustee; and
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MARTIN CJ

(3) On 30 May 2007 at Busselton, the practitionéhwhe intent to
defraud, by deceit or fraudulent means attempteghio a benefit
for himself, namely, the sum of $73,790.02 being pnoceeds of
the sale of shares held in the name of Josef Kofsse the
tribunal's decision:Legal Profession Complaints Committee and
Brennan[2010] WASAT 46 [3]).

6 Mr Kopec was a client of the practitioner and theney stolen from
the Public Trustee was from Mr Kopec's estate. {dilaetitioner held an
Enduring Power of Attorney (EPA) which enabled hionmanage Mr
Kopec's affairs. Pursuant to that EPA, the priact#r was able to operate
the client's bank account and buy and sell propertthe name of the
client.

7 The transcript of criminal proceedings on 29 ARD08 before
McKechnie J was provided to the tribunal (and Has bBeen provided to
the Supreme Court). Before McKechnie J the piaott pleaded guilty
to 71 of the 103 counts brought against him, anasd¢hpleas were
accepted by the prosecution in satisfaction of idictment. The
practitioner was convicted of 60 indictable offemaender s 378 of the
Criminal Code of stealing the property of Josef Kopec, 10 iratits
offences under s 378 of tli@iminal Code of stealing the property of the
Public Trustee and one indictable offence unde0XH¥(c) of the
Criminal Code for attempting to gain a benefit by fraud.

8 On 29 April 2010, the practitioner was sentenced7tb6 years
imprisonment. For the purposes of this applicatibis unnecessary to go
into further detail about the offences committedtbg practitioner. A
summary of the admitted facts was prepared by ther@ittee for the
tribunal and can be seen at par [5] of the tribenaécision to which |
have already referred.

9 The tribunal found the respondent guilty of profesal misconduct
by illegal conduct and has transmitted a repoth&oSupreme Court with
a recommendation that the practitioner's name tm@ved from the Roll
of legal practitioners. The tribunal stated at [9]

In sentencing Mr Brennan, McKechnie J noted that #wvidence
overwhelmingly showed that the 71 offences were mapulsive but
purposeful. He described the crimes as repregefttie worst possible
offences for a solicitor'. His Honour said at (3

The offences must be seen in context. You werenlgitsr
engaged for the very purpose of protecting thenftred affairs of
Mr Kopec. You betrayed that trust for your own egteand gain.
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Moreover, you are not a first offender. You werfast offender in
August 2001 but by May 2007 you were a serial aféen

With respect, we agree with his Honour's obsermatioThis is a case of
the clearest kind where the nature of the offedoesvhich Mr Brennan
has been convicted demonstrates unfitness to reamaihe roll of local
practitioners.

Theprinciplesto be applied

10 The principles to be applied in an application lut tkind are well
established. The jurisdiction of the court to rem@ practitioner from
the Roll is exercised not for the purpose of punghthe practitioner
concerned, but for the protection of the public d@hd reputation and
standards of the legal professidRe( Maraj (a practitioner)(1995) 15
WAR 12, 25;Ziems v Prothonotary of the Supreme Court of Newu§o
Wales (1957) 97 CLR 279, 286; [1957] HCA 4&ggal Practitioners
Complaints Committee v Thorpe2008] WASC 9, [43]; Legal
Practitioners Complaints Committee v Pefi2009] WASC 39, [5] - [12]
and Legal Profession Complaints Committee v A Practitey [2010]
WASC 13, [25]).

11 Where an application is made for an order remoargactitioner's
name from the Roll, the critical question to beradded by the court is
whether the practitioner is shown not to be arid @aroper person to be a
legal practitioner £Ziems 297 - 298,A Solicitor v Law Society (NSW)
(2004) 216 CLR 253; [2004] HCA 1, [15] ankhorpe, 43). Fitness to
practise law requires that the practitioner mushmwand the personal
confidence of his or her clients, fellow practiteva and judgesTborpe at
[43]; In re Davis(1947) 75 CLR 409, 420; [1947] HCA 53). Malcolnd C
in Re Maraj (at 25) identified some of the minimum standargiseeted
of practitioners:

Integrity, reliability and an appropriate level ddfficiency in the
administration of money held on trust are all oiedi which any
reasonably experienced practitioner may be expettedemonstrate, in
addition to being professionally competent in purguhis or her clients'
interests.

12 Not all convictions, even serious convictions, wallitomatically
result in a finding that the practitioner it notfia and proper person
(Ziems 283; and more recentligrothonotary of the Supreme Court of
New South Wales v Leon Nikolaid[2010] NSWCA 73 at [26]).

13 Where the alleged conduct is constituted by the rnomsion of
criminal offences, the court noted iNikolaidis (at [26]) that it is
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14

15

16

necessary to assess the nature and quality ofritneal conduct and its

seriousness. In that case the practitioner wasicea of a crime of

dishonesty, in particular, the offence of makinglae instrument with the
intention of using it to induce another personcoept it as genuine. The
court summarised the conduct concerned at [4] ofresons in these
terms:

The essence of the matter was that between 19961998, when the

respondent [practitioner] and Mr Preston (a forignmt) were in dispute

about legal fees going back many years, the regminchused a back-
dated copy of a letter purportedly from him to Megton dated 1984 to be
created by a secretary and placed on one of tbe ifil dispute. The letter
purported to be a copy of an agreement about feek984) supportive of

the position being taken by the respondent inliem tcurrent dispute with
Mr Preston. At the time the document was created;osts assessor
(Mr Hattersley) had been appointed by the SupremertCto assess the
contested costs. The assessor was intended ttheridtter (as he did) and
act on it in the assessment.

The court in that case held that the relevant ation established
unfitness to practise because of the ‘planned destg involved in the
offence for personal gain'. The same descripti@m loe applied to the
alleged conduct of the practitioner before thisrgowhich was of course
much more protracted.

Conduct involving dishonesty, whether it occurshimitor outside
the profession and whether it results in a crimg@iviction or not, has
generally been regarded very seriously by the cuagal Practitioners
Complaints Committee v Palumb@005] WASCA 129, [23]; and.egal
Practitioners Complaints Committee v De Parda007] WASC 266,
[14]). Honesty and integrity are essential preigtps to the right to
practice law Palumbqg [23]; and Legal Practitioners Complaints
Committee v McKerlig2007] WASC 119, [8]). In this regard, 'the quglit
most likely to result in striking off is conduct wh undermines the
trustworthiness of the practitioner, or which swugjge lack of integrity or
that the practitioner cannot be trusted to dealyfawvithin the system
which he or she practise8drristers' Board v Darvenizg2000) 112 A
Crim R 438, [33]).

In the case at hand, the practitioner has engageitha relevant
professional misconduct in the course of legal fwar the conduct
continued for a period of just under seven yeamsl, dhe practitioner
betrayed the trust of his client for his own finethaain in a situation
where the client was unable to call the practitiotee account. The
relevant professional misconduct showed a laclooklty and integrity,
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17

and a demonstrated propensity to use his posisan @actitioner to take
advantage of a vulnerable client in order to adeahis own interests.
Relevant also is the extent of premeditation amdf#itt that the crimes
demonstrate a tendency to vice and lack of probiiye sentencing judge
found that the offences were not impulsive but pagiul and that by
August 2007 the practitioner was a 'serial offehd€his is relevant to the
assessment of the risk of further transgressioddests to the conclusion
that the risk may be significant. Further, thecgit®oner refused to
co-operate with the inquiries of the Committee.

It follows that neither this court nor the commyndan have the
confidence in Mr Brennan that is required of itsagtitioners. The
convictions demonstrate that Mr Brennan is not arfd proper person be
a legal practitioner of the court, in particularedto the lack of the
essential personal qualities of honesty and irtegri

Costs of the application

18

19

20

In relation to costs, the Committee has appliedafororder that the
respondent pay the costs of and incidental tortla8on. It appears from
the submissions of the Committee that this appboat based on the fact
that the practitioner refused to co-operate with @ommittee's inquiries
which resulted in additional costs to the Committéecan also be said |
think with some justification that this is a casewhich the practitioner
has by his own conduct over a period of years piitain the sequence of
events that has led to this application. On theeiohand, it should be
noted that the practitioner has not opposed thifiGgtion and that we are
also told by counsel appearing for the Committed there appears to be
no realistic prospect of the practitioner paying aasts that he is ordered
to pay as a result of these proceedings.

In those circumstances, it seems to me to be appteo regard the
costs of these proceedings as part of the cogtguflaiting the profession
and to make no order as to the costs. For th@s®ns, | would order that
the name of the practitioner be removed from thi &d°ractitioners but
make no order as to the costs of the application.

MURRAY J: | agree that the practitioner's name should heclst
from the Roll for the reasons given by the Honolgabhief Justice, and
that there should be no order as to costs.
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21 HALL J. | agree with the Chief Justice and the orders Hea
proposes.
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