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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

On 2 July 2008, Ms Josephine Pepe, a legal p@uotitj was
convicted in the District Court of Western Austaalof attempting to
pervert the course of justice by attempting by ioper means to dissuade
a potential witness in criminal proceedings fromimg evidence. She
was sentenced to 12 months' imprisonment suspefuaded period of
12 months.

Following her conviction, the Legal Practitionersoriplaints
Committee brought disciplinary proceedings, basgonuthe conviction,
in the State Administrative Tribunal. Ms Pepe ated that the illegal
conduct giving rise to the conviction amounted hsatisfactory conduct
for the purpose of théegal Practice Act 2003 (WA), and that proper
cause for disciplinary action against her existedhe issue for the
Tribunal was the appropriate penalty to be impogedelation to the
conduct.

The Legal Practitioners Complaints Committee argtieat the
character of the conviction struck at the heam/loat is required of a legal
practitioner, and that the Tribunal should transmitreport to the
Supreme Court with a recommendation that Ms Pepa'se be struck
from the roll of practitioners. Ms Pepe argued thhile the offence was
serious, the circumstances surrounding the offemese such that the
appropriate penalty was a period of suspension fraautice.

The Tribunal examined the facts and circumstanae®wending the
conviction, but concluded that the nature of thewvetction was so
fundamentally inimical to the responsibilities ofleggal practitioner that
the only proper disposition was the transmissionaofeport to the
Supreme Court.

The issue

5

On 15 August 2008, the Tribunal, differently conged, made a
finding under s 185 (1) of thkegal Practice Act 2003 (WA) (LP Act)
that Josephine Pepe, a legal practitioner, is yguwlt unsatisfactory
conduct by way of illegal conduct. The admissignMs Pepe followed
her conviction (by Fenbury DCJ sitting alone) ire tBistrict Court of
attempting to pervert the course of justice, cogtreo s 143 of the
Criminal Code (WA). Ms Pepe had been found to have used imprope
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means to persuade a potential withess in crimiradqedings not to give
evidence.

6 In light of that finding, the issue before the Tnifal is whether or not
the Tribunal should make and transmit a report fwa finding to the
Supreme Court (Full Bench) or alternatively dealhwvthe practitioner in
one of the ways specified under s 187 of the LR Act

The facts

7 The facts before the tribunal were not substagti@lissue. They
were helpfully set out in a statement of agreedsfdodged with the
Tribunal by the parties. The agreed facts werelésvs:

1. On 2 July 2008 the practitioner was convictedth@ indictable
offence under section 143 of the Criminal Code okstrn
Australia of attempting to pervert the course atige.

2. The practitioner was found to have:

0] intended to persuade a potential witness imiral
proceedings not to give evidence, not as the eseeiaf a
free decision made by him after reasoned argumanas
a result of being pressurised by improper means;

(i) attempted by improper means to dissuade a npiale
witness in criminal proceedings from giving evidenc

3. The improper means employed by the practitiorere:

(1) the practitioner tried to make the potentialtneiss feel
guilty in giving evidence;

(i) the practitioner tried to make the potentiaitness feel
sorry for her and her partner;

(i) the practitioner tried to frighten the poteitwitness by
saying he could be charged when there was no eseden
she had any basis upon which to offer that view;

(iv) the practitioner told the potential withess twuld be
likely to suffer personally if he were to give esitte.

4. On 3 July 2008 the practitioner voluntarily acegractice.

5. On 11 August 2008 the practitioner was senterioeti2 months
imprisonment suspended for a period of 12 months.

6. The facts giving rise to the offence committgdtive practitioner
are set out below.
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In 2006 the practitioner was in a relationshiphva Mr J Murray
(Murray").

Murray and two others were indicated for corapirto commit an
indictable offence, namely, with intent to causeilyoharm to one
Ms K. Andersen, and in so doing cause Ms Andersomiscarry
her unborn child.

The conspiracy was alleged to have formed betw&eand
8 June 2004.

The practitioner represented Murray. For tie the practitioner
briefed senior counsel from Melbourne, Mr S Shs18C.

The trial of the conspiracy count commencetha District Court
at Perth on 21 August 2006. The proceedings redeavdegree of
publicity in the media on that day. Mr S O'Sullivarosecuted.
The trial was aborted the next day for various seasand it was
due to recommence on 23 August 2006.

Fitzgerald, a former policeman serving a semenin
Casuarina Prison for corruption saw media repdrtaiithe case.

Fitzgerald contacted police to say that he imaye some useful
information.

On 22 August police interview Fitzgerald at @Gasa Prison and
he signed a statement that incriminated Murray.

The essence of Fitzgerald's statement washéatas a witness to
conspiratorial conversation between Murray andchigccused in

which terminating a woman's pregnancy by violencasw
discussed.

Mr O'Sullivan obtained a copy of Fitzgeraldtatesment on the
morning of 23 August 2006 and it is his recollegttbat a copy of
the statement went to the practitioner and Mr Sr8tsi SC.

On 23 August 2006 it was disclosed to the pracer that
Fitzgerald had made a statement and may be a wititesthe
prosecution against Murray.

The practitioner then appreciated that if Fetadd was called to
give and gave evidence, it would significantly inanate Murray.

The practitioner was aware that Fitzgerald avg&rson she knew,
being a current client of her legal practice.

The practitioner attempted to contact Fitzgkoal 23 August 2006
in Casuarina Prison but was unable to do so. &itdd became

Page 5



[2008] WASAT 246

aware the practitioner was trying to contact hind &e called her
about 9.30am that day.

21.  The practitioner had a telephone conversatigh fitzgerald on
the morning of the 23 August 200B¢ telephone conversatign

22. At the commencement of the telephone conversatan
unidentified voice asks the practitioner if shelwdceive the call
and advises her that the conversation will be dsxdr The
telephone conversation was of about 5 minutestidura

23. During the telephone conversation the pracigio

0] tells Fitzgerald 'there is nothing againstnedérring to the
case against Murray, absent Fitzgerald's statement;

(i) goes on to ask Fitzgerald 'can you change yound';

(i) impresses upon Fitzgerald that in her vielist will not

benefit him and will harm her;

(iv) advices §ic] him in response to enquiresd] about what
he should do about his written statement that hddceay
‘Look | think | got the details wrong..." and 'l dowant to
give evidence any more';

(v) describes to Fitzgerald how difficult it willebome for
him in court, and in the media, and that if the teratvas
to proceed and he was to give evidence, that it at
reduce his sentence.

24.  The trial did not proceed on 23 August 200@& ass adjourned to
enable police to make further enquiries about whitgerald had
said.

25. On 25 August 2006 Fitzgerald retracted hisstant.

26.  On 29 October 2007 the practitioner was chavgddan indictable
offence under section 143 of Criminal Code of Westsustralia -
Attempting to pervert the course of justice.

27. On 8 July 2008, by consent, the practitiones waspended from
practice pending enquiry and referral of the mattermely the
practitioner's conviction on 2 July 2008 of theiatdble offence or
until further order.

The practitioner asserted, for the purposes op#malty hearing, two
other facts which the Legal Practitioners Compki@ommittee (‘the
Committee') did not agree, or alternatively sugggstere irrelevant.
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The first of those was that, upon being informed Pylice on
22 August 2006 of Mr Fitzgerald's statement, Mruligan had
reservations about its veracity.

For reasons which we will explain, we consider ttre Tribunal
should have regard to the circumstances surroundingpnviction in
determining the appropriate penalty. On that bagswould not exclude
the fact asserted by Ms Pepe on the basis of teva\We are satisfied,
on the materials before us, that Mr Sullivan digéneeservations as to the
accuracy of Mr Fitzgerald's statement. He accepi&dnuch when he
gave evidence at Ms Pepe's District Court triallf82].

The second fact asserted by the practitioner buaocepted by the
Committee was expressed as follows:

On 23 August 2006 when it was disclosed to the tpi@wer that

Fitzgerald had made a statement and may be a wifoeshe prosecution
against Murray she did not believe the purportedience of Fitzgerald
nor did she believe that his evidence would surengss examination but
appreciated that if Fitzgerald was called to giad gave evidence, while
it could incriminate Murray it would prevent thebsnission of no case to
answer, a submission which the practitioner hagamesd for Shirrefs SC.

The question of Ms Pepe's belief as to the falsitivr Fitzgerald's
statement was considered by Fenbury DCJ in hionsa®r decision. At
[88]-[91], his Honour said:

In my view, in saying what Ms Pepe did say to Fetadd, she was not
merely approaching a witness she believed had méalse statement and,
by giving advice, merely endeavouring to dissuaklat twitness from
giving perjured or erroneous evidence.

What Ms Pepe said was said with the intention obymding Fitzgerald
not to give evidence, not as the exercise of a demsion made by him
after reasoned argument but as a result of beiegsprised by improper
means.

There is nothing said in the phone call that sutggsts Pepe believed by
9.30am on 23 August that Fitzgerald had made & falatement. As |
have mentioned, there is no reference to the cttanthe statement at
all.

Even if Ms Pepe did believe that, or suspect thased as it was on the
gist of Fitzgerald's statement given to her bypketne from Mr O'Sullivan
that morning, that the statement or part of it fedse, Ms Pepe attempted
to dissuade Fitzgerald from giving evidence by ioggr means. She tried
to make him feel guilty in giving evidence. Shidrto make him feel
sorry for her and her partner Murray. She triedrighten him by saying
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he could be charged when there was no evidencéathany basis upon
which to offer that view. She told him that he Wwbbe likely to suffer
personally if he were to go through with it andegavidence in court.

[SeeState of Western Australia v Pep2008] WADC 97].

Ms Pepe did not give evidence at her trial in thistrizt Court.
Amongst the papers contained in the Committee'skBdoDocuments
before the Tribunal was, however, a proof of evaesetting out the
evidence which Ms Pepe would have given had shetegleto give
evidence at her trial. Counsel for the Committieenet seek to challenge
the contents of that statement. In the statendatPepe explains that
Mr Murray was abusive and violent towards her dyimeir relationship.
He had accused her of an affair with the Counsemnwishe briefed for
Mr Murray's trial. When she heard of Fitzgeraktatement she said she
was fearful that, because of that belief, Mr Murnapuld assume a
conspiracy between her, Counsel, and Mr Fitzgerald have him
convicted, and that she 'would be severely deaft' wi

Ms Pepe also explains that she believed the statetinat had been
made by Mr Fitzgerald was false, and the reasonghtd belief. While
there is no evidence that at the time Ms Pepe e telephone
conversation with Ms Fitzgerald she had actuallgnsa copy of the
statement, and Fenbury DCJ proceeded on the Imadishe had not, it is
apparent that Mr O'Sullivan had explained the surust of the statement
to her in his telephone call to her on the morrah@3 August 2006. We
are satisfied that Ms Pepe did not believe thehtrot the material
assertion in Ms Fitzgerald's statement at the sheehad the conversation
with him.

Principles

15

16

17

When dealing with allegations of unprofessional dumt, the
Tribunal is required to act in the public interesgt with a view to
punishment -Bar Association v Evat{1968) 117 CLR 177 at 183 - 184.

Where an order for removal from the roll is contéatgd, the
ultimate issue is whether the practitioner is shavah to be a fit and
proper person to be a legal practition®rSolicitor v Council of the Law
Society of New South Walg2004) 216 CLR 253/ Solicitor) at [15].

In Law Society of South Australia v Rodd@002) 83 SASR 541
(Roddg at [546], when dealing with a legal practitiongho had been
convicted of certain sexual offences, Doyle CJ ulised several
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considerations arising following a conviction ofegal practitioner for a
serious offence. He said at [26]-[30]:

The offences in question do not reflect directlyMnRodda's capacity to
act as a practitioner. They do not reveal any lsickompetence, or any
lack of understanding of the law.

But the offences are of a kind that damage thatalf Mr Rodda to

maintain the relationship with other members of pinefession that is an
essential aspect of being a practitioner. Othactgioners would not
readily place trust and confidence in a practittom#io has committed
such a serious offence. Another practitioner contit assume that
Mr Rodda accepts the high standard of conduct witiembership of the
legal profession requires. In the words of Dixah i@ his dissenting
judgment in Ziems (at 285-286), Mr Rodda could fmimmand the
confidence and respect' of the Court or of hiofelpractitioners.

More significantly, the offences indicate that ModRla lacks qualities that
are essential for the conduct of legal practicene Bffences involve a
serious breach of the law, even though they might régarded as
impulsive and isolated. Mr Rodda took advantagea ofulnerable and
immature young woman. That being so, Mr Rodda cabe regarded as
a person in whom clients, especially vulnerablesges, could place their
complete trust. Nor could he command the respiedtents.

There is another factor. The reputation and standf the legal

profession in the public eye are important. Pubbafidence and trust in
the legal profession is important to the effectifeactioning of the

profession. That confidence and trust rest in parthe reputation and
standing of the profession. The public could nietwwith respect, and
have complete confidence in, a person with suclowserand recent
convictions. Were the Court to continue to holdRé&rdda out as a fit and
proper person to remain a member of the professiemnstanding of the
profession as a whole would suffer. The public ldaughtly doubt the

standards of a profession which permitted a persbn has recently
committed such serious offences to remain onesah#émbers.

In summary, Mr Rodda's offences damage his abildy maintain
professional relationships with other members @& gnofession. They
disclose character defects that affect his capaaity fithess to be a
practitioner. The public could not be expectedbtt complete trust in
him. The offences are of a nature and serioussasis that the public
would rightly consider that a profession that ogeapghe position of the
legal profession, and maintains the high standdrdsit does, could not
properly continue to regard Mr Rodda as a membéneprofession.

18 In Ziems v The Prothonotary of the Supreme Court of WS
(1957) 97 CLR 279 at [298], the High Court dealthanan appeal from a
removal of a barrister's name from the roll follagiihis conviction for
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manslaughter arising from a motor vehicle accidéntoncluded that the
fact of conviction, and a sentence of imprisonmarg, not by themselves
conclusive as to whether the practitioner's naneeilshbe removed from
the roll. The Court went beyond the fact of cotieic and imprisonment
to examine the particular circumstances of thenakeon the basis that
the ultimate question is whether the conduct ha lseich to show that
the practitioner is unfit to remain a member of ghefession. However,
[at 298] Kitto J said:

It is not difficult to see in some forms of conduot in convictions of
some kinds of offences, instant demonstration dftness for the Bar.
Conduct may show a defective character incompatiile membership of
a self-respecting profession; or, short of thamay show unfitness to be
joined with the Bench and the Bar in the daily ge@tion which the
satisfactory working of the courts demand. A cetion may of its own
force carry such a stigma that judges and memdeatsegrofession may
be expected to find it too much for their self-respto share with the
person convicted the kind and degree of associatluoh membership of
the Bar entails. But it will be generally agrebdttthere are many kinds of
conduct deserving of disapproval, and many kindscaonvictions of
breaches of the law, which do not spell unfithessttie Bar; and to draw
the dividing line is by no means always an easl. tas

Counsel for the Committee argued that a convictdna legal
practitioner of an offence of attempting to pervétie course of justice
was in the category of the kind of offence whicktamtly demonstrates
unfitness to remain a member of the profession.e &fgued that, by
reason of that categorisation, it is not open ®Thbunal to have regard
to the underlying circumstances of the offenceatednining whether or
not a report should be transmitted to the SupremetCwith the
recommendation that the practitioner's name belsfrom the roll.

An important distinction between a number of cas#@ed in
argument (for examplBodda Ziems A Solicitor andLegal Practitioners
Complaints Committee and Palumbj@005] WASCA 129 Palumbo)
and this case, is that, in this case, the condoctiroed in the course of
Ms Pepe's legal practice.

While we consider that there is considerable merihe submission
that the character of the offence of which Ms Pkps been convicted
suggests immediately unfitness to practice, we oloconsider that the
Tribunal is required to decline to have any reg&wdthe particular
circumstances of the offence. The character ofoffence, however, is
such that very powerful mitigating circumstancesuldobe required
before an alternative disposition might be thougtytropriate. It remains

Page 10



[2008] WASAT 246

necessary, however, to examine 'the whole positiggeA Solicitor at
[19]-[20].

The practitioner's submissions

22

23

24

25

The practitioner contends that a recommendationdoroval of her
name from the roll is not necessary in all thewmstances, and that the
need to maintain the integrity of the professiouldobe met by the
imposition of a period of suspension from practi&he contends that the
conviction arose from a momentary lapse in ten y@drpractice made
when under great emotional stress. She believed statement of
Mr Fitzgerald to be false. The events occurrethecontext of a difficult
emotional time and a concern as to the personatetpences to her,
given her violent relationship with Mr Murray, if IMFitzgerald were to
give evidence. That proposition receives some @uifiiom a psychiatric
report from Dr Raymond Wu in which Dr Wu expres#&s opinion that
Ms Pepe has underlying personality vulnerabilitizsd meets ‘with
difficulties in her personal and professional tfige to her emotional state
clouding her rational mind at times'.

Ms Pepe submits that, unlike in the cas@alumbqg her conviction
did not arise from some premeditated course dedigoepervert the
course of justice. Rather, it occurred in the ewnhtof an unexpected
phone call lasting only approximately five minutes.

In Ms Pepe's written submissions, it is contendied Ms Pepe had a
genuine concern for Mr Fitzgerald's position whidt, least in part,
motivated her actions.

A number of letters of reference from legal pramtiers submitted to
Fenbury DCJ were included in the papers beforeTihleunal. Those
letters attest to Ms Pepe's general honesty, miofesism, and diligence.
They tend to support the proposition that the aféewas an isolated event
occurring at a time of significant emotional stress

The appropriate disposition

26

27

In our view, the circumstances of the case do ndtveigh the
seriousness of the conviction so as to overcomenésa to transmit a
report to the Supreme Court to enable it to comsideether Ms Pepe's
name should be removed from the roll of practitrsne

While the phone call from Mr Fitzgerald may not Babeen
anticipated, it occurred as a result of Ms Pepe/s attempts to contact

Page 11



28

29

30

31

32

33

34

[2008] WASAT 246

Mr Fitzgerald, and after she had apparently spa&dns father about the
statement.

Importantly, the conduct leading to the convictioccurred in the
course of Ms Pepe's legal practice. The impropeams which she
employed were available to her, at least in partidason of her status as
Mr Fitzgerald's solicitor in relation to other nmeat.

Mr Fitzgerald's statement had been made in thesgonof a criminal
prosecution in respect of which Ms Pepe was actisgsolicitor for
Mr Murray.

The fact that Ms Pepe did not believe the truthMofFitzgerald's
statement is of only marginal significance. Hae sbught to present a
reasoned argument as to why his evidence wouldoaocaccepted, she
would not have committed the offence. Howeverf-asbury DCJ found,
she did not do that but rather sought to persuadéi improper means.

Having listened to the recording of the telephonaversation, we
do not accept that the statements made to Mr Faltjevere borne of a
concern for Mr Fitzgerald.

The conviction, by its nature, and the facts unylegl it, in our view
severely damage the confidence which other pragéts, clients, or the
public generally, could place in Ms Pepe.

As the Court observed alumbqg at [26], the offence of perverting
the course of justice strikes at the heart of pestiinRoddg at [28], the
Court observed that a serious offence, even thdugiay be regarded as
impulsive and isolated, may nevertheless destreydébpect demanded of
legal practitioners. That is so in relation to Hexious offence of which
Ms Pepe was convicted. All of the consequencesa ofonviction
discussed by Doyle CJ iRoddaare applicable to the offence for which
Ms Pepe was convicted.

In all the circumstances, the Tribunal is of thewithat a report
should be transmitted to the Supreme Court to densiwhether
Ms Pepe's name should be removed from the roltasftpioners.

Orders

35

For the following reasons, the Tribunal orders:

1. A report be transmitted to the Supreme Court
(Full Bench) with a recommendation that the prawtir
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be struck off the roll of practitioners. The repisrto be
comprised of these reasons for decision. The Teabu
will also forward the exhibits from these proceeggin
with its report which include the written submisssoof
the parties.

2. Pursuant to s87(2) of th&ate of Administrative
Act 2004 (WA), the practitioner pay the Committee's
costs in an amount to be agreed, or if not agreete
determined by the Tribunal.

| certify that this and the preceding [35] paratpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J CHANEY, ACTING PRESIDENT
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