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maintain requisite standard - Knowingly misleadicigents - Undue delay -
Failure to serve a bill of costs showing that trosinies had been applied
towards payment of costs - Failing to relist an liapgon for violence
restraining order in accordance with instructiof@Hure to deliver a client's file
when instructed to do so - Misappropriation of nesni Failure to respond to
requests for information from the Legal Practitimm€omplaints Committee

Legidation:

Family Court Act 1997 (WA)

Interpretation Act 1984 (WA)

Legal Practice Act 2003 (WA), s 3, s 138, s 198(1)

Legal Profession Act 2008 (WA), s 4, s 5, s 225(1)(b), s 402, s 401, s 408G
s 406(2), s 409, s 438, s 438(1), s 469, s 520(HE@21(3), Pt 13

Legal Profession Regulations, reg 65(4)(a)

Result:

Practitioner guilty of professional misconduct

Category: B
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Counsel:
Applicant . Ms P Le Miere
Respondent . No appearance
Solicitors:
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Respondent . N/A

Case(s) referred toin decision(s):

Bradshaw v McEwans Pty Ltd (1951) 217 ALR 1

Briginshaw v Briginshaw (1938) 60 CLR 336

Legal Practitioners Complaints Committee and Ganjdbo6] WASAT 163
Re Maraj (a legal practitioner) (1995) 15 WAR 12
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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

The Legal Profession Complaints Committee applethé Tribunal
for orders pursuant to s 438(1) of thegal Professon Act 2008 (WA)
alleging professional misconduct, and in some ntsa unsatisfactory
professional conduct, against the Practitioneixrsgparate proceedings.

The proceedings were not opposed by the Practitiondaving
regard to the uncontested evidence and documeatalignce supporting
the allegations, the Tribunal found that all altegas had been
established, with the exception of an allegatiotegahg that the
Practitioner had failed to follow a client's insttions to relist an
application for a violence restraining order. Tieticular application
was dismissed in that respect.

Having regard to the allegations established ag#wesPractitioner,
the Tribunal concluded that the appropriate penaéy to refer the matter
to the Supreme Court (full bench) with a recomméondathat the
Practitioner be struck off the roll of practitioser Costs were ordered in
favour of the Legal Profession Complaints Committee

The applications

4

The Legal Profession Complaints Committee, formeahd at times
relevant to this matter, known as the Legal Pihacir's Complaints
Committee (Complaints Committee), seeks an ordat the Tribunal
make a finding that a legal practitioner, CarmehEitzpatrick
(Practitioner), is guilty of professional miscontiparsuant to s 438(1) of
the Legal Profession Act 2008 (WA) (2008 Act) and consequential orders.

The Complaints Committee commenced six separateepdings
against the Practitioner under VR 121/2009, VR 2@@9, VR 123/2009,
VR 125/2009, VR 126/2009 and VR 173/2009. The @edings were
heard together on 17 February 2010. For the rsasdmch follow,
the majority of the allegations against the Prixtdr have been made
out. As itis necessary to consider all conduatbich the Practitioner is
guilty together for the purposes of penalty, itasmvenient to deal with all
matters together in these reasons for decisiorch Baplication is dealt
with separately below.

The respondent did not participate in any way i@ pmoceedings.
She was, however, represented by Mr Jeremy Ludlawbparrister,
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in earlier proceedings in VR 157/2008. In thoseocpedings,
the Complaints Committee had sought orders that Rhexctitioner be
suspended pending inquiry into various matters.at Tdpplication was
withdrawn on 13 January 2009 following an underigkiby the
Practitioner to not practise from 9 December 2008 30 June 2009
without giving the Complaints Committee and the &leBractice Board
30 days notice of her intention to recommence eingag legal practice
together with a medical report on her fitness tacpse. Mr Ludlow
continued to represent the Practitioner in relationthe inquiry being
conducted by the Complaints Committee leading tee thbove
proceedings, but ultimately informed the Compla@tsnmittee that he
was unable to obtain instructions. The Practitidmed gone to England
because her father was unwell and she did not haketurn ticket to
Australia. Mr Ludlow's, and subsequently the Camqib Committee's,
only means of communication was via the Practitisndhusband.
All of this is dealt with in the affidavit of Ms Racia Elizabeth Le Miere
sworn on 24 August 2009 in support of an applicatior an order for
substituted service, which was duly made by thsiBeat of the Tribunal
in each matter. The substituted service ordersewsrade in
VR 121/2009, VR 122/2009, VR 123/2009, VR 125/200%nd
VR 126/2009 on 8 September 2009 and, in respeciVRf173/2009,
on 13 October 2009. The President was informeddoysel representing
the Complaints Committee that service had beercteffiein accordance
with the above orders, at a directions hearing 8rOd&tober 2009 in
respect of VR 121/2009, VR 122/2009, VR 123/200& 225/2009 and
VR 126/2009. At a directions hearing on 22 Decan2@®9, counsel for
the applicant informed the President that the nedpot was aware of all
the proceedings and was reported to have returmedAudstralia.
The Practitioner had been in contact with the Camps Committee by
mobile telephone but had failed to maintain contaxd her whereabouts
were unknown.

The conduct the subject of these proceedings cadysrior to the
commencement of the 2008 Act and repeal on 1 M20€I® of the
Legal Practice Act 2003 (WA) (2003 Act).  The application to this
Tribunal under the 2008 Act is permitted by s 621¢8 the 2008 Act.
No right or entitlement to which the Practitioneight have affecting the
conduct of the proceedings preserved by s 37(1) ®8d(2) of the
Interpretation Act 1984 (WA) has been identified, but the effect thereof is
that the Tribunal must be satisfied that the cohestablished constitutes
unsatisfactory conduct under the 2003 Act and &gt penalty is within
the range permitted by that legislation.
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Section 402 of the 2008 Act defines unsatisfactprgfessional
conduct as follows:

For the purposes of this Act -

unsatisfactory professional conduancludes conduct of an Australian
legal practitioner occurring in connection with th@ctice of law that falls

short of the standard of competence and diligehae @ member of the
public is entitled to expect of a reasonably comapetAustralian legal

practitioner.

Professional misconduct is defined by s 403 of28@8 Act in the
following terms:

(1) For the purposes of this Act -
professional misconduancludes -

€)) unsatisfactory professional conduct of an Aalstn legal
practitioner, where the conduct involves a subsihar
consistent failure to reach or maintain a reasanabl
standard of competence and diligence; and

(b) conduct of an Australian legal practitioner Wier
occurring in connection with the practice of law or
occurring otherwise than in connection with thecfice of
law that would, if established, justify a findingat the
practitioner is not a fit and proper person to eggan
legal practice.

(2) For the purpose of finding that an Australiagdl practitioner is
not a fit and proper person to engage in legaltm@aas mentioned
in subsection (1), regard may be had to the sliifalbnatters that
would be considered if the practitioner were an ligppt for
admission or for the grant or renewal of a locahctising
certificate.

There is no direct evidence that the Practitiosethe holder of a
current local practising certificate or a curremiterstate practising
certificate, the holding of either of which wouldaiify the Practitioner as
an Australian legal practitioner in accordance wiita definitions set out
in s 5 of the 2008 Act. As related above, the fracer opposed earlier
proceedings under VR 157/2008 to suspend her froractipe.
It can therefore be inferred that the Practitiosean Australian lawyer as
defined under s 4 of the 2008 Act, being a persimitted to the legal
profession under that Act or a corresponding ldwtherefore does not
matter whether the Practitioner holds a currentctmiag certificate.
The effect of s 406 of the 2008 Act is that Pt 13hat Act, dealing with

Page 5



11

[2011] WASAT 20

complaints and discipline, and which includes s #04 469, applies to an
Australian lawyer in the same way as Pt 3 appled®dstralian legal
practitioners.

Conduct which constitutes professional misconduatnsatisfactory
professional conduct under the 2008 Act is alsaluaohwhich constitutes
unsatisfactory conduct under the 2003 Act. Sectminthe 2003 Act
defines unsatisfactory conduct to include, relelyantinprofessional
conduct on the part of a legal practitioner, negtecdelay and conduct
occurring in connection with legal practice thdtsfahort of the standard
of competence and diligence that a member of thdiqis entitled to
expect of a reasonably competent legal practitioner

VR 121/2009

The allegations

12

The allegations made by the Complaints Committeeaarfollows:

A) That the practitioner was quilty of professional
misconduct on the grounds of:

(1) neglect in connection with the practice of law;

(i) conduct occurring in connection with the praet
of law involving a substantial or consistent fadur
to reach or maintain the standard of competence
and diligence that a member of the public is
entitled to expect of a reasonably competent legal
practitioner; or

(i)  both of the conduct referred to in (i) and (i

between 26 November 2007 and 31 July 2008 or
thereabouts in the conduct of instructions from her
clients, Mrs PM, Mr IM and Ms JM (clients) in reilan to

a survivorship application on behalf of Mrs PM aad
transfer of the land the subject of the survivgrshi
application into the joint names of the clients.

B) That the practitioner was gquilty of professional
misconduct on the grounds of:

(1) knowingly, or alternatively recklessly, mislead
Mr IM;
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(i) conduct occurring in connection with the preet
of law involving a substantial or consistent fadur
to reach or maintain the standard of competence
and diligence that a member of the public is
entitled to expect of a reasonably competent legal
practitioner; or

(i)  both of the conduct referred to in (i) and (i

on or about 19 December 2007 when advising Mr IM as
to the current position with respect to the progresthe
clients' instructions.

That the Practitioner was quilty of professional
misconduct between 29 January 2007 and 31 July @008
thereabouts on the ground of failing to respond to
telephone calls and requests for information frdme t
Complaints Committee within the time requestedtalla

Evidence and findings

13

14

15

In order to prove the allegations, the Complaimsn@ittee relied
upon the witness statement of Mr IM (aka AIM) dat€&dNovember 2009
(Exhibit 5) and a bundle of documents (Exhibit 6The unchallenged
evidence of MrIM and the documentation to whiclference is made
establishes the following material facts.

The Practitioner accepted instructions to transtatificate of title
Volume 1610 Folio 774 (property) into Mrs PM's naime survivorship
and to then transfer the property to Mrs PM, Mrldhd Ms IM
(Exhibit 5, page 2 [9 & 10].

Between 23 May 2007 and 31 July 2007, the Pragétio

a)

b)

prepared the documents required to effect the
survivorship application (Survivorship Applicatio@nd
had had the documents signed by Mrs PM;

prepared the Transfer of Land for the propeftafsfer)
and had it signed by the parties;

prepared an agreement for the sale of the proper
between MrsPM and MrIM and MsJIM
(Sale Agreement) and had it signed by the pardied;
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d) had lodged the Sale Agreement and a stamp duty
assessment form with the Office of State Revenu&R)O
(Exhibit 6, pages 24 - 26, 49 & 54).

Requisitions were issued by the OSR which the Ri@wtr
responded to and an assessment on the Sale Agremssiged which the
Practitioner sent to MrIM on or about 30 Octob@d2 (Exhibit 5,
page 4 [24] & Exhibit 6, pages 61 - 63).

Between early November 2007 and 19 November 20G1MMried
to speak to the Practitioner about payment of tleng duty but was
unable to speak to her (Exhibit 5, page 5 [25]).

After making enquiries direct with the OSR, on oboat
19 November 2007, Mr IM and Ms JM sent a letteth® OSR enclosing
a cheque in payment of the assessed stamp dutib{Exhpage 5 [26]).

On or about 26 November 2007, Mr IM received aniefmam the
Practitioner's office confirming that the Practies had received the
stamped Transfer (Exhibit 6, page 83).

By email sent on or about 17 December 2007, Mr Hguared of the
Practitioner what was happening with the transfértle property
(Exhibit 6, page 86).

Having received no response to his email of 17 Béex 2007,
Mr IM telephoned the Practitioner on 19 Decembdr28nd, in response
to his query as to what was happening, the Pracéti advised him that
the relevant documents were in the hands of a gavent department and
that it may take some time to conclude (Exhibpage 6 [31]).

MrIM had experienced difficulty from approximately
September 2007 in communicating with the PractgionHe telephoned
the Practitioner's office on many occasions and inémmed that the
Practitioner was not available. The Practitionigr rabt return telephone
messages for her to contact Mr IM. He increasedftbquency of his
telephone calls to the Practitioner's office duringcember 2007 and
eventually managed to contact her on her mobilepteline on the
occasion mentioned above on 19 December 2007. h@nh dccasion,
the Practitioner advised Mr IM that she would obtacanned copies of
the documents from the unnamed government depatrteaéeh to be in
possession of the documents and would provide Mwi copies on the
following Monday. That did not occur and all atigsito contact the
Practitioner thereafter were unsuccessful, bottelgphone and by email.

Page 8



[2011] WASAT 20

23 In mid January 2008, Mr IM consulted another sticibecause of
his concern over the delay. That solicitor repbrteat he had been
unsuccessful in his attempts to contact the Prawtit and recommended
that a complaint be made to the Complaints CommitteMr IM was
reluctant to do so at that time and continued is hitempts to
communicate with the Practitioner. MrIM did, howee, contact the
Complaints Committee, as evidenced from the doctatien to which
further reference will be made below, because aesgmtative of the
Complaints Committee left telephone messages fer Rmactitioner to
contact him on 29 January 2008 and 1,4 and 5 Bep2008
(Exhibit 6 P96 & Exhibit 6 P98). The Practitiondrd not respond to
those messages.

24 In early February 2008, Mr IM contacted the
Landgate Registry Office (Landgate) at Midland astertained that no
application for any transfer of the property hadrbdged, and there was
no record of any documents having been lodged fiteenPractitioner's
office.

25 On 3 February 2008, Mr IM emailed the Practitioard advised her
that he had checked with Landgate and that therdents had not been
lodged (Exhibit 6 P89). Mr IM stressed in the dntiaat it was important
that he have confirmation that the documents haen bedged and
requested a reply. No reply was forthcoming amari@mal complaint was
then lodged with the Complaints Committee.

26 On 27 February 2008, the Complaints Committee wrtiie the
Practitioner attaching a copy of the written comgla
The Complaints Committee required the Practitiotterrespond to the
complaint within 14 days of the date of the letighich the Practitioner

failed to do.
27 On 30 March 2008, a formal notice and summons todyme
documents was issued by the Complaints Committee

(Exhibit 6 P99 - Exhibit 6 P100). Further corresgence was addressed
by the Complaints Committee to the Practitionelljrgafor a response to
the complaint, on 30 April 2008 and 5 June 2008 h{kx6 P104 &
Exhibit 6 P108). Apparently in response to thossammunications,
the Practitioner met with the Complaints Commiteerincipal legal
officer, Ms G Roberts, on 23 June 2008 and led MisdRs to believe that
a response would be provided to the complaint.
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By letter dated 31 July 2008, the Practitioner wriat Ms Roberts on
behalf of the Complaints Committee indicating hetention to take a
break from work for at least eight weeks, assertimgt was based on
medical advice. By the letter, she purported tclese a response to the
complaint (Exhibit 6 P111). It is evident that response was enclosed,
because on 27 November 2008, Ms Roberts wrote d¢oPttactitioner's
then legal representative, Mr Ludlow, advising thatresponse had been
received (Exhibit 6 P113).

The evidence of Mr IM and the documentary evideaseoutlined
above is accepted. Based on this uncontested readehe Tribunal
concludes as follows.

In relation to allegation A, the Practitioner isilguof professional
misconduct in that, between 26 November 2007 andJuB12008,
the Practitioner neglected the conduct of the tdiematter in connection
with the practice of law and did so in a manner cihinvolves a
substantial or consistent failure to reach or naamtthe standard of
competence and diligence that a member of the pigéntitled to expect
from a reasonably competent legal practitioner.

In relation to allegation B, the statement by thecBtioner on
19 December 2007 to the effect that the documeats w the hands of a
government department was patently false and ndisiga The issue is
whether the misleading statement was made knowioglyecklessly.
The Practitioner has elected not to participatéhen proceedings and the
failure to provide exculpatory evidence is sigrafit in determining the
most probable inference: Bradshaw v McEwans Pty Ltd
(1951) 217 ALR 1 at 5, 6. This is not a case inciithe inference sought
to be drawn by the Complaints Committee is basedague or meagre
evidence and, ultimately, the Tribunal must feelaatual persuasion’ that
the most probable inference is that the Practitiomas aware that the
statement she was making was misleadiBgginshaw v Briginshaw
(1938) 60 CLR 336 as discussed by Justice Barker,President of the
Tribunal in Legal Practitioners Complaints Committee and Gandin
[2006] WASAT 163 at [61] - [65]. In this instancthe Practitioner had
the conduct of the matter, and absent any exptamatiust be taken to be
aware of the steps which had been taken. It irethee concluded that the
Practitioner is guilty of professional miscondugtthat the Practitioner
knowingly misled Mr IM, and the Practitioner's catl occurring in
connection with the practice of law, involved a saintial failure to
maintain the standard of competence and diligehaed member of the
public is entitled to expect of a reasonably cormapekegal practitioner.
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In relation to allegation C, the Practitioner haslefd to provide
information which she was obliged to do (s 198(fLyhe 2003 Act and
s 520(1)(c) of the 2008 Act). However, the allegais expressed, is too
wide, because it asserts a failure commencing oda@8ary 2007 when,
on the evidence, it was not until 27 February 20G& any formal notice
to respond to specific allegations was made. Rhiereto, there were no
more than telephone messages left for the Praettido contact the
representative of the Complaints Committee, anddlhere to respond to
those messages does not constitute, in our vieviareach of any
professional or legal obligation. It is concludit the Practitioner is
guilty of professional misconduct in that, betweéghFebruary 2008 and
31 July 2008, the Practitioner failed to respond nimtices from the
Complaints Committee requiring her to provide imfiation, which
conduct occurred in connection with the practicdaoé and involves a
substantial or consistent failure to maintain thkendard of competence
and diligence that a member of the public is esditto expect of a
reasonably competent legal practitioner. A factofluencing our
characterisation of this conduct as professionacamduct is that the
Practitioner has never provided a response to traplaints Committee
and has effectively abandoned her professionabresbpilities.

VR 122/2009

The allegations

33

It is alleged that the Practitioner was guilty ofofgssional
misconduct on the grounds of:

() undue delay or, alternatively, neglect in coctran with
the practice of law;

(i)  conduct occurring in connection with the prieetof law
involving a substantial or consistent failure t@ake or
maintain a standard of competence and diligence aha
member of the public is entitled to expect of escembly
competent legal practitioner; or

(i) both of the conduct referred to in (i) and (i

between 16 October 2006 and 23 April 2008, or thizvats,
and from on or about 23 June 2008 and continuingthe
conduct of instructions from her client, Mr KM, tegecutor of
a will, to administer the deceased estate in acecmel with the
terms of the will.
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Evidence and findings

34

35

36

37

38

39

The Complaints Committee relied upon a witnessestant of
Mr KM dated 20 November 2009 (Exhibit 8) and thatemts of a bundle
of documents (Exhibit9). Based on this uncontesevidence,
the following material facts are established.

On or about 15 February 2005, Mr KM, the executothe will of
Mrs MPW (will) instructed the Practitioner to appfgr, and obtain,
probate of the will and to assist him with the adistration of
Mrs MPW's estate (estate). Mr KM further instructee Practitioner that
he would carry out most of the work required inahgdorganising the
sale of the property (Exhibit 9, pages 1 - 12).

On 18 May 2005, probate of the will was grantedMoKM as
executor, and issued to the Practitioner's firmtizatrick Lawyers
(Exhibit 9, page 14).

In or about June 2005, Mr KM instructed the Pramtier to have the
primary conduct of the administration of the estéighibit 8, page 3
[9 & 10]).

The major assets of the estate comprised:

a) a residential property situate at No 3/44 S&otket,
Mandurah (property) and the contents, being furaitu
and effects;

b) money in two bank accounts at the Mandurah Wraric
BankWest, namely, approximately $10,000 held in
account 072-025667-8 and $30,000 held in term depos
072-698550-8, which was due to mature at the etxpira
of the term on 16 October 2006 (term deposit); and

c) the sum of approximately $23,000 in a cash atcbald
by the Public Trustee, which was the financial
administrator of the deceased at the time of hathde
(Exhibit 8, page 1 [3] & Exhibit 9, pages 10 - 21).

On or about 18 August 2005, the property was teansfl to Mr KM
in his capacity as executor. The property was emlsntly sold and
settlement of the sale was completed on or aboiarg@h 2006.
On or about that date, the net proceeds of sales wistributed to
Ms MacL, the beneficiary under the will or pursuaat her direction
(Exhibit 9, page 40).
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On or about 16 October 2006, the term deposit radt@Exhibit 8,
page 5 [18 & 19]).

On or about 6 December 2006, the Practitioner pbthifrom
Mr KM a signed authority authorising BankWest tosg the term deposit
account and transfer the funds to the estate at¢Bxhibit 9, page 50).

On or about 10 January 2007, approximately threetihsoafter the
term deposit had matured, the Practitioner instadi@&ankWest, or caused
BankWest to be instructed, to close the term déposi transfer the funds
to the estate account and the funds were trandfemelO January 2007
(Exhibit 9, page 55).

Upon the completion of the transfer, all of thedann the estate
account were capable of being distributed, apamnfthe payment to
Mr KM of an amount required to reimburse him foperses he incurred
personally in carrying out his duties as execuxetutor's expenses),
the amount of which was yet to be determined but egpected to be
approximately $900 (Exhibit 9, pages 56 - 57).

By letter dated 5 June 2007, Mr KM advised the #tracer that he
would not be seeking a reimbursement of execusxpenses (Exhibit 9,
page 60).

On 2 July 2007, approximately six months after fineds had been
transferred from the term deposit to the estat@wadg the Practitioner
arranged for Mr KM to attend at her office and sayeheque in the sum
of $50,000 drawn on the estate account, being #apatistribution
payable to the residuary beneficiary of the estdtédsen Haven. Mr KM
signed the cheque on 2 July 2007 (Exhibit9, p&ge6 Exhibit 8,
page 7 [26]).

On 23 April 2008, more than nine months after theeque was
signed by Mr KM, the Practitioner sent the chequeNulsen Haven
(Exhibit 9 pages 73 & 74).

The Practitioner, despite requests from Mr KM to sty failed to
finalise the estate (Exhibit 8, page 8 [29] - [30])

In correspondence addressed to the Complaints Cheemdated
11 January 2008, the Practitioner endeavoured plaiex the delay in
distributing the estate as having been caused bKNrnot having
submitted a claim for his reasonable expenses. PFaetitioner indicated
that she would act on the assertion made througle th
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Complaints Committee that Mr KM no longer wishedtake a claim on

the estate (Exhibit 9 P69). However, that overkmbihe fact that Mr KM

had given instructions on 5 June 2007, by lettehaf date, that he would
not be submitting an account for expenses (ExBilBi60).

By letter dated 9 January 2008, the Practitioneotevito Mr KM
requesting his written instructions to finalise tbstate 'as the residual
beneficiary is awaiting distribution'. However, any further written
instructions were required, that should have besuested at a much
earlier date. It is evident that the Practitior@epared a letter on
4 July 2007 with the intention of providing the $800 cheque payment
to Nulsen Haven (Exhibit 9 P62) but it was not seAtfurther letter was
prepared dated 23 April 2008 under which the chegas forwarded
(Exhibit 9 P73 and Exhibit 8, page 7 paragraph 28n the letter of
4 July 2007, the Practitioner indicated that a Hewrt amount of
approximately $1,500 would be paid and the exacbuarh would be
determined when the relevant bank account was dlwsapproximately
one week. There is therefore no reason why ara} fathority could not
have been obtained at that time.

Based on the above factual findings, it is conaludbat the
Practitioner is guilty of professional miscondutthat:

a) between 16 October 2006 and 23 April 2008 aowh fon
or about 23 June 2008 to date, the Practitioner has
neglected the conduct of the matter and, in doing s

b) the Practitioner's conduct of the matter ocaogrrin
connection with the practice of law involved a gahsal
or consistent failure to reach or maintain the déad of
competence and diligence that a member of the @il
entitled to expect of a reasonably competent legal
practitioner.

VR 123/2009

The allegations

A) It is alleged that the Practitioner was quiltyf o
professional misconduct on the ground of conduct
occurring in connection with the practice of lawaitving
a substantial or consistent failure to reach omitaa the
standard of competence and diligence that a mewber
the public is entitled to expect of a reasonablypetent
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legal practitioner, between November 2007 and
9 January 2008 or thereabouts, in the preparafiartraal

of her client (Mr HT) on a charge of dangerous itigv
causing bodily harm.

B) It is alleged that the Practitioner was quiltf o
professional misconduct or alternatively unsatisfac
professional conduct between December 2007 and
31 July 2008 or thereabouts in failing to serve rupo
Mr HT a bill of costs showing that trust monies Hzen
applied by the Practitioner towards payment of dusts
charged to Mr HT despite requests from Mr HT arel th
Complaints Committee to do so.

C) It is alleged that the Practitioner was quiltyf o
professional misconduct between 8 May 2008 and
31 July 2008 or thereabouts on the ground of fgilio
respond to requests for information from the
Complaints Committee.

Evidence and findings

51

52

53

54

The Complaints Committee relied upon the witnassement of
Mr HT dated 24 November 2009 (Exhibit 11), the w#a statement of
Ms DFK (Exhibit 12) and the contents of a bundle ddcuments
(Exhibit 13). This uncontested evidence estabdighe following facts.

On or about 12 October 2007, while at the Manduviyistrates
Court, Mr HT retained the Practitioner to act famhat his trial on
10 January 2008 in respect of one charge of driwiig a blood alcohol
level in excess of 0.08% and one charge of dangedniving causing
bodily harm. The charges related to a motor vehatcident which
occurred in early 2007 (accident) (Exhibit 11, p2dé]).

In or about late October or early November 2007 H\Irsigned the
written costs agreement and returned it to the tRcaer (Exhibit 13,
pages 5 - 17).

On or about 20 November 2007, MrHT paid $3,850 th®
Practitioner, being the total of the costs whichder the terms of the
written costs agreement, were required to be paidazount (Exhibit 13,
page 18).

Page 15



55

56

57

58

59

60

61

62

[2011] WASAT 20

Also on or about 20 November 2007, MrHT met withet
Practitioner for about 10 minutes to discuss thwildeof the accident.
During that meeting, Mr HT told the Practitioneathhere had been four
people in his vehicle at the time of the accidentitnesses).
The Practitioner requested Mr HT to ask the witassshether they were
prepared to give evidence, and to obtain their axintetails for her
(Exhibit 11, page 2 [11]).

During about late November or early December 2007HT spoke
to the witnesses and they all agreed to give evieleon his behalf
(Exhibit 11, page 3 [13]).

On or about 11 December 2007, Mr HT's partner, Ms Who was
one of the witnesses, met with the Practitioner dbout two hours to
discuss the accident. During the course of thistimg, the Practitioner
told Ms DK that one of the witnesses would not sts8ir HT's case,
but asked that Ms DK contact the other witnessésaak them to contact
her to provide a statement (Exhibit 12, page 1 [5])

Later, on 11 December 2007 following the meetinghwvls DK,
the Practitioner sent an advice to Mr HT in thersewf which she asked
him not to contact anyone regarding his case timilPractitioner spoke
to him again (Exhibit 13, page 21).

On or about 24 December 2007, the Practitionepbeleed Mr HT
and informed him that the drink driving charge hbéen dropped.
The Practitioner told Mr HT not to do anything abdbe remaining
charge until she contacted him (Exhibit 11, pade6d).

By email sent to the Practitioner dated 1 Janu@f82 Ms DK
enquired of the Practitioner whether Mr HT neededrganise withesses
for the hearing on 10 January 2008 (Exhibit 13,ep23).

On 8 January 2008, Ms DK telephoned the Practitlsrafice and
was told by the Practitioner's secretary that thteesses were probably
needed for the hearing on 10 January 2008. Bylemai later that day to
the Practitioner, Ms DK enquired whether the wisssswere needed and
asked the Practitioner to telephone Mr HT or hérgéxhibit 13,
page 23).

Neither Mr HT nor Ms DK heard from the Practitionprior to
10 January 2008 (Exhibit 11, page 4 [18] & Exhil#tt page 2 [8 - 11]).
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At the hearing on 10 January 2008, Mr HT was fogadty on the
charge of dangerous driving. During the coursehef hearing, Mr HT
contacted two of the other witnesses but only oas able to go to the
court that day to give evidence on his behalf (BiHil, page 5 [25] &
Exhibit 12, page 2 [8 - 11]).

By emails sent to the Practitioner on 30 Januaf82Gand
28 March 2008, Ms DK requested details of the Rrawer's costs.
No response was received (Exhibit 13, pages 24 a@6 Exhibit 12,
page 4 17]).

The Practitioner has failed to issue a bill of sast Mr HT showing
the application of trust monies towards paymenherf fees (Exhibit 1,
page 7 [36]).

By letter dated 7 May 2008, the Complaints Comraittgote to the
Practitioner enclosing a copy of a complaint reedisrom Mr HT dated
28 April 2008 and requested that the Practitioespond to the complaint
and prepare and send an account to Mr HT for hetscehowing the
application of trust monies towards payment of ¢hossts (Exhibit 13,
page 28).

Further requests for a response to the letterM&y 2008 were sent
by the Complaints Committee to the Practitioner Ieyters dated
19 June 2008 and 31 July 2008 (Exhibit 13, pages330.

No response to Mr HT's complaint has been receiveth the
Practitioner.

The Practitioner has not provided any bill of cdst®r HT showing
the application of trust monies towards paymeritesfcosts.

In relation to allegation A above, and on the abéwudings, it is
concluded that the Practitioner failed to take promstructions from
Mr HT regarding the accident, failed to fully intgmte the circumstances
of the accident by speaking to the witnesses, dtier Ms DK, prior to
the trial, failed to arrange for any of the witnessapart from Ms DK,
to give evidence at the trial, and failed to regpttncommunications from
Mr HT and Ms DK as to the preparation for the tridy reason of such
failures, the Practitioner is guilty of professibmaisconduct in that the
conduct of the matter, occurring in connection vilike practice of law,
involved a substantial or consistent failure tocheaor maintain the
standard of competence and diligence that a membéhe public is
entitled to expect of a reasonably competent grawcér.
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In relation to allegation B above, and on the abdwvelings,
it is established that the Practitioner is guilfypoofessional misconduct
in that, between December 2007 and about 31 JWl§,20e Practitioner
failed to serve upon Mr HT a bill of costs showithgt trust monies had
been applied by the Practitioner towards paymemtenfcosts charged to
him despite requests from Mr HT and the Compladasimittee to do so.
Such failure was in breach of the Practitionersfgssional obligations
(s 138 of the 2003 Act and s 225(1)(b) of the 2808 read with
reg 65(4)(a) of thelegal Profession Regulations 2009 (WA) and
constitutes conduct in the practice of law whickoines a substantial
failure to meet the standard of competence andgeatite which a member
of the public is entitled to expect of a reasonabbmpetent legal
practitioner.

In relation to allegation C above, the Practitionsr guilty of
professional misconduct in that, between 8 May 2808 approximately
31 July 2008, the Practitioner failed to responaatices for information
from the Complaints Committee to provide informati@as she was
professionally obliged to do (s 198(1) of the 2@@3 and s 520(1)(c) of
the 2008 Act), which constitutes conduct in thecpca of law involving a
substantial failure to meet the standard of commmeteand diligence
which a member of the public is entitled to expetta reasonably
competent legal practitioner. A factor influenciogr characterisation of
this conduct as professional misconduct is thatRfetitioner has never
provided a response to the Complaints Committee reaxl effectively
abandoned her professional responsibilities.

VR 125/2009

The allegations

73

It is alleged that the Practitioner was quilty ofofessional
misconduct on the grounds of:

) neglect in connection with the practice of law;

i)  conduct occurring in connection with the praetiof law
involving a substantial or consistent failure t@ake or
maintain the standard of competence and diligenata
member of the public is entitled to expect of ssozably
competent legal practitioner; or

i)  both of the conduct referred to in i) and ii),
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between 30 August 2007 and 3 September 008 oraiheuts in
the conduct of instructions from her client, Mr MPM
as the named executor in his father's will, to yji@t a grant of
probate of the will and effect transfer of landattordance with
the terms of the will.

Evidence and findings

74

75

76

77

78

79

80

The Complaints Committee relied upon the witnesgestent of
Mrs AMM, the widow of the testator, dated 16 Jaguzd09 (Exhibit 15)
and the witness statement of Mr MPM, the son of téstator, dated
19 January 2009 (Exhibit 16), together with theteots of a bundle of
documents (Exhibit17). On the basis of the unestetd evidence,
the following facts are established.

Mr RM (deceased) died on 16 July 2007. Under ¢heas of his will
(will), his son, Mr MPM, was appointed executor armds wife,
Mrs AMM, was the sole beneficiary (Exhibit 17, pade- 5).

On or about 29 August 2007, Mr MPM and Mrs AMM méth the
Practitioner and Mr MPM instructed the Practition@rapply for probate
of the will and to transfer the property the subjef certificate of title
Volume 1732 Folio 184 (property) into Mrs AMM's nam At that
meeting, Mrs AMM gave to the Practitioner the anagi will, a certified
copy of the deceased's death certificate, the chtglicertificate of title for
the property, and other sundry documentation (BExhfly page 1 [8]).

Mr MPM heard nothing further from the PractitionerBetween
January 2008 and August 2008, Mr MPM left numermessages with
the Practitioner's office by telephone, in persow &y way of notes
pushed under the door of the Practitioner's offasking the Practitioner
to call him. Mr MPM did not receive any respongehis messages
(Exhibit 16, pages 3 - 4 [13 - 19] & Exhibit 15,gea3 [14 - 17]).

On or about 17 August 2008, Mr MPM lodged a conmlarith the
Complaints Committee (Exhibit 16, page 4 [20]).

The Practitioner's file was given to Mr MPM on oboat
3 September 2008, at which time the Practitionmetaner was effectively
terminated (Exhibit 16, page 4 [21]).

Based on the above findings, it is concluded that Practitioner
failed to apply for and obtain probate of the deeeés will, failed to
effect a transfer of the property to Mrs AMM andldd to respond
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to communications from Mr MPM. The Practitioner guilty of
professional misconduct in that:

a)

b)

VR 126/2009

The allegations
A)

B)

C)

between 30 August 2007 and 3 September 2008ated|
the conduct of the matter; and

in connection with the practice of law, subsalyt or
consistently failed to reach or maintain the staddaf
competence and diligence that a member of the @igoli
entitted to expect of a reasonably competent legal
practitioner.

It is alleged that the Practitioner was guiltyf o
professional misconduct on the grounds of:

) neglect in connection with the practice of law;

i) conduct occurring in connection with the praeti
of law involving a substantial or consistent fadur
to reach or maintain the standard of competence
and diligence that a member of the public is
entitled to expect of a reasonably competent legal
practitioner; or

i) both of the conduct referred to in i) and ii),

between 1 August 2007 and 1 May 2008 or thereabouts
the conduct of instructions from her client, Ms MT,
in relation to responding to an application for the
alteration of property under thé&amily Court Act
1997 (WA).

That the Practitioner was quilty of professional
misconduct or alternatively unsatisfactory profesal
conduct between 16 May 2007 and mid June 2007 or
thereabouts in failing to act on Ms MT's instrungoto
relist an application for a violence restraininger.

That the Practitioner was quilty of professional
misconduct on the grounds of:
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)] knowingly, or alternatively recklessly, misleadi
Ms MT;
i) conduct occurring in connection with the praeti

of law involving a substantial or consistent fadur
to reach or maintain the standard of competence
and diligence that a member of the public is
entitled to expect of a reasonably competent legal
practitioner; or

1) both of the conduct referred to in i) and ii);

on or about 1 May 2008 when advising the clienthaf
effect on her case as a result of the absence of an
appearance on her behalf at court appointmentsdotfe
Family Court of Western Australia (Family Court)
between January 2008 and April 2008 in proceedings
which Ms MT was a party.

D) That the Practitioner was guilty of unsatisfagto
professional conduct between 5 May 2008 and
21 May 2008 or thereabouts on the ground of failiog
deliver Ms MT's file to her when instructed to do is
circumstances where urgent action was requiredeto b
taken in respect of Ms MT's matter.

E) That the Practitioner was guilty of professional
misconduct between 20 May 2008 and 31 July 2008 or
thereabouts on the ground of failing to respond to
requests for information from the Complaints Conteeit

Evidence and findings

81 The Complaints Committee relies upon the witnesdestent of
Ms MT dated 20 November 2009 (Exhibit 20) and thentents of a
bundle of documents (Exhibit 19).

82 The above uncontested evidence establishes tlosvinl facts.

83 In about March 2006, Ms MT retained the Practitioteeact on her
behalf in respect of a dispute over her share pfaperty which she
owned with her former de facto partner, Mr BE (pp).

84 In  September 2006, Mr BE commenced proceedings he t
Family Court seeking an alteration of the interesftghe parties in the
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property (proceedings), and matters progressederusual manner until
about May 2007.

On 10 May 2007, the Practitioner and Ms MT attendquatocedural
conference in the proceedings where various ordeese made
(Exhibit 19, pages 97 - 98).

On or about 11 May 2007, Ms MT, on receiving agleftom Mr BE
sought the Practitioner's advice on the letter wad advised to seek a
violence restraining order against Mr BE (Exhil$it pages 103 - 106).

On or about 14 May 2007, the Practitioner filedagplication for a
violence restraining order on behalf of Ms MT.

The application for the violence restraining orees listed for an
ex parte hearing in the Magistrates Court on 15 RI237, at which time
the Practitioner advised Ms MT not to proceed wite hearing of the
application that day, but said that she would ayeafor it to be relisted
the following week (Exhibit 20, page 6 [31]).

The Practitioner took no further steps with respectelisting the
application for the violence restraining order earing.

Ms MT attended the Practitioner's office on 7 JR6@7 and
discussed a number of matters with a staff memiiedhibit 19).
A file note reflects that Ms MT wished to proceedhweither a violence
restraining order or a misconduct restraining o(&ahibit 19, page 123).
The file note also reflects that the staff memioéorimed Ms MT that the
Practitioner did not consider that an applicationd violence restraining
order would be granted. Further, the note recdhdg the meeting
terminated on the basis that Ms MT indicated that wished to make an
appointment to see the Practitioner in relationatb of the matters
discussed with the staff member. Ms MT did notrHegher from the
Practitioner and, despite many attempts, was unablepeak to the
Practitioner. In the following months, the Praotier was provided with
various instructions with regard to the making efttlement proposals or
the basis upon which to make an offer to settlerib#er.

The pre-trial conference in the proceedings wagedis for
29 January 2008. Ms MT was not advised of thentisand there was no
attendance at the conference on behalf of Ms MThe Registrar,
after unsuccessfully trying to make contact withe tRractitioner by
telephone and noting that Mr BE had filed all lialtdocuments but that
Ms MT had not filed any trial documents, adjournédte matter
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to the Duty Judge list on 25 February 2008. A copthe Registrar's file
note of the pre-trial conference was sent to thectRioner (Exhibit 19,
page 146).

The matter came before Justice Crooks on 25 FebA@#)8 and
there was no appearance on behalf of Ms MT. Ordesee made
extending the time for Ms MT to file her trial donants for 14 days and,
in the event of her failure to file those documemts BE have leave to
proceed on an undefended basis. A copy of therondas sent to the
Practitioner (Exhibit 19, page 147).

By letter dated 13 March 2008 from the PrincipagRear of the
Family Court to Mr BE's solicitors, a copy of whickas sent to the
Practitioner, notice was given that the proceedhmays been relisted to be
heard on an undefended basis on 14 April 2008 (#xh®, page 148).

On 14 April 2008, the proceedings were heard onuadefended
basis before Justice Crooks who reserved his decisi

Between late 2007 and April 2008, Ms MT contactete t
Practitioner's office on a number of occasions rp tb arrange an
appointment with the Practitioner but her requdstsan appointment
were never met (Exhibit 20, page 7 [35]).

At a meeting on 1 May 2008, the Practitioner infedrMs MT that
she had missed a court date but that that wouldaffect her case.
After this disclosure, the Practitioner went inter loffice to get the file
but was unable to find it. The Practitioner infeenMs MT that she was
referring the file to another Mandurah practitiomaed that she may have
already sent the file to that person (Exhibit 20aggs 8 [41]
& 9 [42 - 44]).

On or about 2 May 2008, Ms MT contacted the Practr's office
and was told by the receptionist that her file douwlot be found
(Exhibit 20, page 10 [45]).

On or about 5 May 2008, Ms MT contacted the Practr's office
and was told that her file had been found andtt@iPractitioner wanted
her to make an appointment for later that day teculis the case.
Ms MT informed the receptionist that she only wante pick up her file.
The receptionist said she would get back to hehifitx20, page 11 [49]).

Ms MT heard nothing further from the Practitioner.
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The Practitioner was on the Family Court recordhassolicitor for
Ms MT in the proceedings between 15 December 20@728 May 2008
or thereabouts.

Ms MT contacted the Family Court direct on 8 Map20and as a
result the court relisted the proceedings for acigheappointment on
22 May 2008. New solicitors engaged by Ms MT attxh the special
appointment and were eventually successful in olrtgiorders that the
proceedings be heard on a defended basis (Exiippeages 144 - 148).

On 16 May 2008, Ms MT lodged a complaint with the
Complaints Committee. A Notice to Produce Documepdarsuant to
s 198(1) of the 2003 Act was served on the Prangti on 20 May 2008
requiring the Practitioner to produce Ms MT's fileo the
Complaints Committee that day. The Practition@dpced Ms MT's file
to the Complaints Committee on 21 May 2008.

Between 1 May 2008 and 21 May 2008, the Practitidaded to
provide Ms MT with her file despite Ms MT requesfiher file.

By letter dated 20 May 2008, 19 June 2008 and 812008,
the Complaints Committee requested the Practitiotzerprovide her
response to Ms MT's complaint. No response wasved to these letters
(Exhibit 19, pages 149 - 150 & 153 - 154).

The proceedings settled in November 2008.

Between 1 August 2007 and May 2008, the Practiticowk no steps
in respect of Ms MT's instructions. In particuldme Practitioner failed to:

a) prepare and file Ms MT's trial documents in the
proceedings;

b) attend court appointments in the proceedings; an

C) advise Ms MT of the court appointments in the

proceedings and seek instructions.

Between 16 May 2007 and July 2007 or thereabdusPtactitioner
failed to take any steps to relist Ms MT's applmatfor a violence
restraining order for hearing.

Based on the above findings of fact, the Tribunahatudes as
follows.
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In relation to allegation A, the Practitioner isilguof professional
misconduct in that, between 1 August2007 and 1 RQOB,
the Practitioner neglected Ms MT's Family Court terat and the
Practitioner's conduct in so doing involved a saiighl or consistent
failure to reach or maintain the standard of compet and diligence that
a member of the public is entitled to expect ofeasonably competent
legal practitioner.

In relation to allegation B, the evidence is inguéint to establish
that the Practitioner failed to follow Ms MT's insttions to relist an
application for a violence restraining order betwels May 2007 and
July 2007. Ms MT was aware as a result of theudision with the staff
member, as referred to above, that the Practitiovees not taking any
steps to relist the application for a violence nastng order, and it may
be fairly inferred that the application was to leédhin abeyance pending a
proposed discussion with the Practitioner about thatter. The focus
later shifted to consideration of possible basesetifement of the matter.
This allegation is therefore not made out and ajgect of the application
must be dismissed.

In relation to allegation C, it is established thanh or about
1 May 2008, the Practitioner misled Ms MT as to ¢iffect on her family
law matter of the Practitioner's failure to atteadpearances in the
Family Court between January 2008 and April 20@&1t for the prompt
action taken by Ms MT, the matter may have beerrdehed on an
undefended basis which was likely to be prejudictalen if any adverse
judgment could be set aside, Ms MT would have irediunnecessary
legal costs to achieve that result.

Although copies of the various orders and commuimoa from the
Family Court were sent to the Practitioner, theraa direct evidence that
they came to the Practitioner's attention. ThetRi@ner was aware that
she had missed an appearance, but that may hamealrederence to the
pre-trial conference listed for 29 January 2008eathan the hearing on
25 February 2008. The orders of 29 January 20082&ebruary 2008
do not appear to have been in the file delivered ttee
Complaints Committee. Copies of these orders weoxided by the
Family Court. The evidence of Ms MT establisheat tthhe Practitioner
did not have the file with her at the time of hesctbsure to Ms MT that a
court date had been 'missed'. Further, the filddcaot subsequently be
found. In these circumstances, it is open onlirg that the Practitioner
Is guilty of professional misconduct in that shektessly misled Ms MT
as to the effect of the failure to attend courta dcting as she did,
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the Practitioner's conduct in connection with tinecpce of law involved

a substantial or consistent failure to reach orntazm the standard of
competence and diligence that a member of the pigéntitled to expect
of a reasonably competent legal practitioner.

In relation to allegation D, it is established thlagé Practitioner is
guilty of unsatisfactory professional conduct imttishe failed to deliver
up Ms MT's file to her in circumstances where utgastion was required
to be taken in the matter, and in doing so, thectRi@ner's conduct
occurring in connection with the practice of laWldahort of the standard
of competence and diligence that a member of th#iqis entitled to
expect of a reasonably competent legal practitioner

In relation to allegation E, it is established thatween 20 May 2008
and 31 July 2008, the Practitioner is guilty offpssional misconduct in
that she failed to respond to notices to provid®rmation from the
Complaints Committee. In so doing, the Practititsneonduct involved a
substantial or consistent failure to reach or naamtthe standard of
competence and diligence that a member of the pigéntitled to expect
of a reasonably competent legal practitioner anitedato meet her
professional obligations in that regard: see s1P8f the 2003 Act and
s 520(1)(c) of the 2008 Act). A factor influencingr characterisation of
this conduct as professional misconduct is thatRfetitioner has never
provided a response to the Complaints Committee reaxl effectively
abandoned her professional responsibilities.

VR 173/2009

The allegation

115

It is alleged that the Practitioner engaged in ggsional misconduct
from in or around June 2008 in misappropriatindié® own use monies
which belonged to her client, Mr DK, or alternatyéailing to account to
the client for those monies.

Evidence and findings

116

The Complaints Committee relies on the witnessestant of
Mr DK, sworn on 11 October 2009 (Exhibit 2) and tbentents of a
bundle of documents (Exhibit 3) together with thether affidavit of
Ms Patricia Elizabeth Le Miere, sworn on 18 Mar€@i@ and filed by
arrangement with the Tribunal subsequent to theirgea This affidavit
has been accepted and marked as Exhibit 2A.
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The following facts are established from the abaweontested
evidence.

At sometime prior to 24 April 2008, Mr DK was chatg with
aggravated assault occasioning bodily harm and imaimdamage.
He retained the Practitioner to represent him speet of those criminal
charges.

During the course of the retainer, Mr DK paid atatf $3,200 to the
Practitioner for her fees (Exhibit 3, page 6 & BbihR, page 2 [10]).

At the hearing of the criminal charges on 24 AR€D8, costs were
awarded to Mr DK in the sum of $3,200 (Exhibit agp 1 [6]).

The Practitioner took steps to obtain payment efdabsts awarded to
Mr DK and on 12 June 2008, a cheque was issuethdypepartment of
the Attorney General made payable to Fitzpatrickyers for $3,200
(cheque) - Affidavit P Le Miere sworn 18 March 2qExhibit 2A).

On 16 June 2008, the cheque was banked into thergeaccount of
Fitzpatrick Lawyers - Affidavit P Le Miere sworn  March 2010
(Exhibit 2A).

A complaint from Mr DK's mother about the Practigo's alleged
failure to account to Mr DK for the costs awardedsweceived by the
Complaints Committee on 20 February 2009 and wawsdaed to the
Practitioner's lawyer, Mr Jeremy Ludlow (Exhibitigages 2 - 5).

Following receipt by the Complaints Committee of rtifer
information from Mr DK's mother, the Practitionerasv requested,
by letter  to Mr Ludlow  dated 5 March 2009 from the
Complaints Committee, to immediately account toD# for the $3,200
if it was the case that Mr DK had paid all her f@eshibit 3, page 7).

By email from Mr Ludlow to the Complaints Committesated
5 March 2009, Mr Ludlow indicated that he was elg@ing difficulties
contacting the Practitioner but was passing all momcations from the
Complaints Committee to the Practitioner's hushaitid a request that he
forward them to the Practitioner (Exhibit 3, page 8

By letter dated 9 April 2009 to Mr Ludlow, the PtiHoner was
again requested by the Complaints Committee to idnaely account to
Mr DK for the $3,200 if it was the case that Mr Didd paid all her fees.
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The Practitioner has not accounted to Mr DK for pineceeds of the
cheque (Exhibit 2 [11]).

Based on the above findings, the Practitioner ikygof professional
misconduct in that she has misappropriated to her wse monies which
belonged to her client, Mr DK, and in doing so, Bractitioner's conduct
involved a substantial or consistent failure tocheaor maintain the
standard of competence and diligence that a membéhe public is
entitled to expect of a reasonably competent Ipgadtitioner.

Penalty

129

It is submitted on behalf of the Complaints Comeattthat the
Practitioner is not a fit and proper person to nenslegal practitioner.
When regard is had to all of the conduct of theciianer as found
above, it is readily apparent that there has bepeated and sustained
neglect of client matters during the period from téber 2006 to
September 2008 in the course of legal practice. aNempt has been
made to offer any explanation for that conduct. at®ker the cause for
such conduct, there is no reason to believe tleatdlnse no longer exists.
The Practitioner, if allowed to continue to pragtitherefore represents a
risk to the public. The object of disciplinary pedings is the protection
of the public and the maintenance of proper statedan the legal
profession Re Maraj (a legal practitioner)(1995) 15 WAR 12) and the
appropriate manner, in the circumstances of thsg,ca which to achieve
that object is by transmitting a report to the ®upe Court (full bench)
recommending the Practitioner's removal from thié ob practitioners,
that being a course which was equally availablesutite 2003 Act.

Orders

130

131

The Complaints Committee also sought an orderdetsctotalling in
respect of fees $6,900 and disbursements of $1f@dGall matters.
Those costs are reasonable and an order shoulg, issusought, which
accords with the Tribunal's usual practice in viocetl matters.
Costs will be fixed accordingly.

For the above reasons, the Tribunal orders asaello

1. In VR 121/2009, the Practitioner is guilty obf@ssional
misconduct in connection with the practice of lawthat:

a) between 26 November 2007 and approximately
31 July 2008, the  Practitioner neglected
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instructions from her clients, Mrs PM, Mr IM and
Mrs JM; and

b) between 27 February 2008 and 31 July 2008,
the Practitioner failed to respond to notices
requiring her to provide information to the
Legal Practitioners Complaints Committee.

In VR 122/2009, the Practitioner is guilty obf@ssional
misconduct in connection with the practice of law
between 16 October 2006 and 23 April 2008 and
subsequent to 23 June 2008 by neglecting instngtio
from her client, Mr KM.

In VR 123/2009, the Practitioner is guilty obfessional
misconduct in that:

a) In connection with the practice of law between
November 2007 and 9 January 2008,
the Practitioner failed to adequately prepare for a
trial of her client, Mr HT;

b) between December 2007 and approximately
31 July 2008, the Practitioner failed to serve upon
her client, Mr HT, a bill of costs showing that
trust monies had been applied by the Practitioner
towards payment of her costs, despite requests to
do so; and

C) between 8 May 2008 and  approximately
31 July 2008, the Practitioner failed to respond to
notices from the Legal Practitioners Complaints
Committee to provide information.

In VR 125/2009, the Practitioner is guilty obfassional
misconduct in connection with the practice of lawthat,
between 30 August 2007 and 3 September 2008,
the Practitioner neglected instructions from heentl

Mr MM.

In VR 126/200009:

a) the Practitioner is quilty of professional
misconduct in connection with the practice of law
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in that, between 1 August 2007 and 1 May 2008,
the Practitioner neglected the instructions of her
client, Ms MT,

b) the Practitioner is quilty of professional
misconduct  in  that, on 1 May 2008,
the Practitioner recklessly misled her client,
Ms MT;

C) the Practitioner is qguilty of unsatisfactory
professional conduct in connection with the
practice of law in that, between 5 May 2008 and
21 May 2008, the Practitioner failed to deliver to
her client, Ms MT, the client's file when instrudte
to do so and in circumstances where urgent action
was required to be taken in respect of the matter;

d) the Practitioner is quilty of professional
misconduct in connection with the practice of law
in that, between 20 May 2008 and approximately
31 July 2008, the Practitioner failed to respond to
notices from the Legal Practitioners Complaints
Committee to provide information; and

e) subject to the further orders below, the appboa
Is otherwise dismissed.

6. A report be transmitted to the Supreme Coult lglench)
with a recommendation that the Practitioner bec&tiff
the roll of practitioners. These reasons for denis
comprise that report. The Tribunal will also forddhe
exhibits from these proceedings with its reporgetber
with the applicant's written submissions.

7. By 15 February 2011, the Practitioner pay thpliegnt
its costs fixed in respect of all of the above mEtin the
total sum of $8,646.

| certify that this and the preceding [131] parg@aipscomprise the reasons
for decision of the State Administrative Tribunal.

MR C RAYMOND, SENIOR MEMBER
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