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JUDGMENT OF THE COURT

1 JUDGMENT OF THE COURT: The Legal Profession Complaints
Committee (the LPCC) has lodged a motion with tbhartcseeking an
order that the name of David Charles Leask (thetpi@ner) be struck off
the Roll of Practitioners (the Roll). However,dimcumstances which we
will explain, the LPCC no longer seeks that ordbert, instead moves the
court for orders in the following terms:

1. Upon the respondent's undertaking not to apptyaf practising
certificate before 1 July 2015, then pursuant #8%b) of the
Legal Profession Act 2008 (WA), a practising certificate not be
granted to the respondent before 1 July 2015.

2. Upon the application to the Legal Practice Bodog the
respondent for a practising certificate, the resigo provide:

(@) an affidavit sworn by an Australian legal priaaher
stating that the respondent will be employed by sh&l
legal practitioner who will supervise the resporttéework
during the course of such employment; and

(b) a report from a medical practitioner regardirnige
respondent’s fitness to hold a practising certiéica

3. Pursuant to s 439(c) of theegal Profession Act 2008 (WA), a
condition be imposed on any practising certificgtanted to the
respondent restricting the respondent to supenesgl practice.

4. The application be otherwise dismissed.
5. The respondent pay the applicant's costs aftiteon to be taxed.
2 The practitioner consents to an order in these gernrlowever,

because the jurisdiction which the court exercisesespect of the
supervision of legal practitioners is exercisedmariily in the public
interest, agreement between the LPCC and the tpoaeti as to the
disposition of cases such as this, while relevaiit,not be determinative
of the proceedings. Rather, in every case, thetcoust form its own
view as to the appropriate disposition. Howevarthis case, for the
reasons which follow, the court agrees with theakstion proposed by
the parties, and will make orders in those terms.

Thereport from the Tribunal

3 The court has received a report from the State Adhtnative
Tribunal (the Tribunal) pursuant to s 438 of tlegal Profession Act 2008

Document Name: WASC\LPD\2011WASC0310.doc (CC) Page 3



[2011] WASC 310

JUDGMENT OF THE COURT

(WA) (the Act). By reason of s 444 of the Act, theport is to be taken
to be conclusive as to all facts and findings nwer@d or contained in the
report. As it happens, in this case, the Tribymateeded on the basis of
a statement of agreed facts in which the practgtioadmitted the
allegations which had been made against him. Wetwn shortly to
those agreed facts.

The applicablelegislation

4

The Act commenced operation on 1 March 2009. peated the
Legal Practice Act 2003 (WA) (the 2003 Act). The conduct of the
practitioner which gave rise to the commencemergroteedings against
him in the Tribunal by the LPCC occurred during thierency of the 2003
Act (Legal Profession Complaints Committee v Lea@010] WASAT
133). However, the proceedings against him in Tmdunal were
commenced under the Act. That course is permhied 621(3) of the
Act. Neither party suggests that the regime wlogerated under the
2003 Act would be any different in its applicatitomthe conduct of the
practitioner than the regime applicable under tle¢. AAccordingly, no
guestion arises with respect to the accrual oftsigihder the repealed Act,
pursuant to s 37 of tHaterpretation Act 1984 (WA).

context

5

The practitioner is 56 years of age. He was bard Bved in
England until 1990 when he emigrated to Australithviais family. He
was admitted to practise in Western Australia dviadch 1992.

The practitioner served his articles with a smailbwban firm,
although his articles were transferred to a largg firm where he
remained until December 1995. The practitionee rusthe position of
Senior Associate with that firm, and had some temaliscussions with
the members of that firm about the prospects oftnpaship. The
practitioner then joined a smaller firm practisimgFremantle, where he
remained until October 1998, when he set up pmadichis own account
under the name Leask & Co in Fremantle.

The agreed facts

7

The facts agreed between the LPCC and the praitican be
summarised as follows.
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TheMr B matter

8

10

11

12

13

14

In about September 1997, in his capacity as an@mplof the firm
in Fremantle to which we have referred, the practdr received
instructions from a client, Mr B, in respect oflaim for personal injuries
suffered while travelling to work. Between Septemh997 and October
1998, the practitioner gave advice to the clientaspect of his rights
generally, and in particular with respect to histesments under a policy
of insurance issued by an insurance company.

As we have mentioned, in October 1998, the practti ceased
employment and commenced to practise on his owouatc About a
year later, Mr B engaged the practitioner to actHmn in place of the
firm which had previously employed the practition®y then the insurer
had refused to indemnify the client for lossesiagigrom his injuries.

In November 1999, the practitioner gave writtenieelto Mr B in
which he advised the commencement of proceedingseiistrict Court
against the insurer. Between November 1999 andugtug000, the
practitioner continued to negotiate with the insusmad to take various
steps in the progress of Mr B's claim, includingtanfing medical
evidence as to the level of disability he sustained

By letter dated 7 November 2001, the practitionaveg further
advice to Mr B as to his prospects of successagaih recommended the
commencement of proceedings against the insurdrortl$ thereafter,
Mr B gave instructions to the practitioner to conmoe the proceedings
that had been recommended.

However, the practitioner did not commence the @edmgs until
19 February 2003, when a writ was issued in the&ribigourt of Western
Australia. The practitioner attempted to causevthieto be served on the
insurer by registered post, and although the was weceived by the
insurer, it did not enter an appearance. Howedherpractitioner failed to
take any further steps to ensure effective serofciie writ, or to apply
for jJudgment against the insurer in default of agpace, or indeed to take
any further steps in relation to the prosecutioproteedings.

Some years later, in October 2005, the practitiooktained a
medical report on behalf of Mr B, and paid the freguired by the medical
practitioner concerned.

Between 2003 and 2008, Mr B made numerous inquiofeshe
practitioner as to the state of his proceedingsirifig the course of their
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15

16

telephone conversations, the practitioner made ambeu of

representations to Mr B as to the state of the g@dings, including
representations to the effect that the proceedimgsid be concluded
within the next few weeks, and that a judgment lo¢ ttourt was
imminent. These representations were made on emasions over the
course of more than four years.

The practitioner accepts that the representaticere wmade to Mr B
at a time when he knew each of them to be falséoamdisleading, and
with the intention of deceiving and misleading MaB to the progress of
the proceedings which he had commenced on hisfoehal

Between December 2005 and February 2008, the pooaeti made
nine payments of $1,000 and one payment of $1,60artB, informing
Mr B that they were to 'ease the financial painl tm'keep you going' and
to 'tide you over' whilst awaiting delivery of thelgment of the court.

TheMrsK matter

17

18

19

20

In about August 2002, the practitioner was retaigda client,
Mrs K, in respect of a claim for damages for peatanjury which she
suffered when she fell while at an entertainmennmgex. Between
August and October that year, the practitioner esponded with the
proprietor of the complex and its insurer relatiodgirs K's claim. In late
October, the insurer advised the practitioner ltetethat liability was
refused.

The practitioner took no further steps to progmdss K's claim until
February 2006, when he issued a writ in the Disttiourt of Western
Australia claiming damages for personal injury. tvidaen March and
October 2006, the practitioner corresponded with dblicitors for the
defendant, and his client, and otherwise attendetihé¢ progress of the
proceedings.

The practitioner sought an order extending the fateentry of the
matter for trial. However, a registrar of the doanlvised the practitioner
that orders could not be made in the terms souglkbhsent, because the
proceedings were inactive. However, the practirodid not inform his
client that the proceedings were inactive, nor takg step to apply to
have the matter put back in the active list.

During 2007 and 2008, the practitioner receivedrespondence
from the solicitors for the defendant. He neithesponded to that
correspondence, nor advised his client of its term&mongst the
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22

23

24

25

correspondence were letters threatening to comme@noeeedings to
dismiss Mrs K's claim for want of prosecution.

On 20 August 2008, an application to dismiss Misdfaim for want
of prosecution was lodged and served on the pi@otit. The practitioner
appeared on the application which was dismissedowehier, the
practitioner did not advise his client that the laggiion had been made, or
explain to her its significance, or inform her dfetoutcome of the
application, until some days after the applicatltad been dismissed,
when Mrs K telephoned him.

Shortly thereafter, the practitioner entered thecpedings for trial,
and a pre-trial conference was scheduled. Howgersolicitors for the
defendant filed and served a notice of appeal fleedecision dismissing
the defendant's application to dismiss Mrs K's pealings for want of
prosecution.

On 17 September, a representative of the LPCC abeduan
inspection of the practitioner's legal practice div@cted the practitioner
to write to Mrs K informing her of the appeal. Tictitioner carried out
that direction on 22 September 2008.

Shortly thereafter, at a pre-trial conference, Kraccepted an offer
to compromise her claim.

The practitioner accepted that he had failed tonta@ a reasonable
standard of competence and diligence in his pragecuof the
proceedings on behalf of Mrs K.

The findings of the Tribunal

26

The Tribunal concluded from these facts that thactifoner was
guilty of professional misconduct within the meaniof that expression
provided by s 403 of the Act in that:

(@) he had failed to carry out work on behalf of Blrbetween
February 2003 and June 2008;

(b) he had knowingly misled Mr B as to the statdsh@ claim
between 2003 and 2007, and

(c) he had failed to carry out work for Mrs K betmeNovember
2006 and September 2008.

Document Name: WASC\LPD\2011WASC0310.doc (CC) Page 7



[2011] WASC 310

JUDGMENT OF THE COURT

The previous disciplinary proceedings

27

28

29

During 2006, two separate applications were refetoethe Tribunal
by the LPCC in relation to the practitioner. Batltters were referred to
mediation, at which an agreement was reached wedpect to the
allegations made, the facts relevant to those allegs, and the
appropriate disposition of the proceedings.

In the first matter, the practitioner admitted thatdid not respond to
a legal officer assisting the LPCC in relation toaanplaint that had been
received. He consented to an order that he payeaof $1,500 and the
LPCC's costs in respect of that matter.

In the second matter, commenced against him in ,2G06
practitioner admitted that he made a number ofesgntations to a client
which were not correct. Those representationsiderl a representation
to the effect that he had sent a notice of intentooclaim damages, when
the notices had not been sent, a representatibhehaas awaiting advice
from a barrister, when in fact he had not briefeldaarister, and that he
would apply for judgment within a few weeks, whenkmew that he was
not in a position to do so. Further, the praatdéioadvised his clients that
a statement of claim had been completed when he Kmet was not true.
In respect of this matter, the practitioner adrditteat he was guilty of
undue delay and unprofessional conduct, and coedéatan order that he
pay a fine of $7,000 and the LPCC's costs.

The psychiatric evidence

30

31

The Tribunal received evidence from Dr Bryan Tannefo is a
psychiatrist. That evidence took the form of atten report augmented
by oral evidence. Dr Tanney had seen the pracétiomn two separate
occasions for one and a quarter hours each prigiving his evidence.
Dr Tanney expressed the view that there was a vadigchological
explanation for the practitioner's behaviour, aliio it did not involve
major mental disorder, or personality disorder. ékpressed the view
that the practitioner's strongest personality dismamwas in the 'avoidant
- obsessive' spectrum. In his view, in order toidhvemotional conflict
and distress, the practitioner mobilised persondkfences characterised
by avoidance.

Dr Tanney expressed the view that the practitiomed sufficient
cognitive problem-solving skill to recognise andbiavsituations in the
future of the kind that had led to the proceediagainst him. However,
he suggested that cognitive-based psychologicatsmling would be of
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33

assistance to the practitioner. However, during bral evidence,
Dr Tanney resiled from the opinion that it was kely the practitioner
would ever again allow a situation which led to tdoenplaint by Mr B to
begin or evolve to the extent to which it did.

The Tribunal found that in the course of his oralidence,
Dr Tanney explained that it was part of the pramtgr's character to
procrastinate. As the Tribunal observed, thatotsaf itself unusual, but
In the case of the practitioner, problems arosealsz of personality
vulnerabilities which triggered his avoidance tamde

The Tribunal expressed its conclusion in the follguerms:

It is clear from Dr Tanney's report and oral eviceethat the practitioner
has an 'avoidant - obsessive' personality whiclveleahim vulnerable
when, as yet largely unidentified triggers causm ho suffer mental
blocks. It is a part of his personality to protirsste. Further, the
practitioner needs assistance to identify thoggens and to participate in
a relapse prevention program. While that wouldir@dly involve
cognitive therapy or cognitive problem-solving fibree to five months,
there would then also need to be reinforcing saessiar maintenance
sessions, as well as self-monitoring and monitokggother people who
would report to the therapist.

Without these steps having already been satisfgctand substantially
completed, the practitioner represents a risk ® ghblic. Dr Tanney
cannot at this stage identify all of the triggerkiatn might activate the
practitioner's vulnerability. In the case of Mr Bwas, at least initially,
his reaction to something as insignificant as thegf of a document with
an incorrect heading.

It is with considerable empathy for the practitioribat we reach the
conclusion that the only appropriate course israngmit a report to the
Supreme Court (Full Bench) recommending his reméneath the role of
practitioners, that being a course which was egualailable under the
2003 Act. The references provided by the practérp and the further
background provided by Dr Tanney of the practittsepproach to
practice, leave us in no doubt that Mr Leask isrdnerently good person
who has generally been a credit to the legal psideg55] - [57].

The proceedings before the court

34

As we have mentioned, the LPCC brought a motiooreethe court
to remove the practitioner's name from the Rolhogée proceedings were
first listed for hearing on 9 February 2011. Theses no appearance on
behalf of the practitioner at that hearing. Enwfrespondence was
placed before the court in which it was appareat the practitioner was
asserting that he had not been served with theepoiegs. However, it
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36

37

38

39

40

was clear from that correspondence that he had geem notice, and
adequately served with the motion.

At all events, the matter was adjourned to 24 Fatyri2011, at
which time the practitioner appeared on his ownalferHe apologised to
the court for his failure to appear at the previbesring. During that
hearing there was discussion with counsel repreggtite LPCC as to the
ultimate disposition of the case. The court exggdsthe tentative view
that the case was not necessarily one of thoséichwthe striking off of
the practitioner was a foregone conclusion. Astea part, the court was
motivated to express that view by the diffidencéhwihich the Tribunal
had expressed its conclusions.

In that context, the practitioner advised the ctlat he was willing
to undergo treatment of the kind that had been sfmdowed by
Dr Tanney, and referred to in the decision of tihdéunal. However, he
pointed out that he faced logistical difficultiesabtaining access to such
treatment, given that he was working as a paralegidb Chi Minh City,
for a law firm based in Singapore. He expressefreference for
undergoing treatment in Perth.

The hearing was concluded on the basis that théemabuld be
adjourned for approximately six months, during whibe practitioner
would investigate the opportunities for treatmeamd provide further
evidence to the court as to the steps he had takeat regard.

The matter came back before the court on 30 Aug@l. Prior to
the resumed hearing, the court was provided with affidavits from the
practitioner, an affidavit from the practitioneesnployer and a report
from a clinical psychologist, Mr Denis McCarthy. eMill summarise the
effect of that information.

Mr Tan Heng Thye is the principal of CSP Legal LICSP Legal),
which is a Singapore law firm with branch officesMietham. CSP Legal
currently employs the practitioner. The practidomvorks in the Ho Chi
Minh City office of CSP Legal. Mr Tan was aware tbe allegations
which had been made against the practitioner inptlioeeedings which
had been commenced in the Tribunal at the timenterviewed and
agreed to employ the practitioner in April 2010.

Mr Tan has deposed that the practitioner told hirtin@ time he was
interviewed for prospective employment, that he it wish to continue
working as a sole practitioner, whatever the ou@fthe proceedings in
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42

43

44

45

46

the Tribunal because he had been unable to copgewatk as a sole
practitioner.

The practitioner commenced duties in the Ho ChiM@ity office
of CSP Legal in early June 2010, and has contirtoediork in that
capacity since then. Mr Tan works closely with thectitioner, and
reviews all the work done by him before it is seut to clients. He does
not permit the practitioner to meet with clientored, or to handle
management matters.

Mr Tan has worked closely with the practitioner dras formed the
view that he is diligent, methodical, displays gopdigment and is
generally competent in the professional work thathas been given.
Mr Tan considers that he has made a valuable boitth to his firm.
Mr Tan further deposes that the practitioner hapt kKdm generally
informed in relation to the progress of the Tribupeoceedings and the
proceedings before the court, and his various @itemno obtain cognitive
behavioural therapy, which we will shortly relate.

Mr Tan would like to continue employing the practier, although
anticipates that there would be difficulties intthegard if the practitioner
were struck off under the provisions of the ledisla governing the legal
profession in Singapore.

In his first affidavit, sworn 2 August 2011, theaptitioner confirmed
that he had advised Mr Tan of the complaints tlaak heen made against
him, and of the progress of those proceedings,cdrtde proceedings in
this court.

The work done by the practitioner in Vietham inwsgvassisting
foreign investors in Vietnamese enterprises, inagdthe drafting of
transactional documentation such as sale and peclagreements,
share-holder and loan agreements and associatedtgencumentation.
As commercial documents are routinely requiredeagoboduced in both
Vietnamese and English, he assists Viethamese tegahgers in CSP
Legal's Ho Chi Minh City office to prepare Englighanslations of
Viethamese documents, although the practitionersdoet speak
Vietnamese. The practitioner confirms in his affid that all his work is
checked by Mr Tan before it leaves the office.

The practitioner is also engaged in drafting plegsj applications,
affidavits, submissions and advice in relation twceedings in the
Singapore International Arbitration Centre, and astgnally provides
assistance to the legal managers in the Ho Chi M office with
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respect to the preparation of preliminary documemédor proceedings in
Vietnamese courts, although all work for CSP Legelients in Vietnam
is ultimately briefed out to Viethamese domestiyars.

After the hearing on 24 February 2011, the practér attempted to
locate a psychologist in Ho Chi Minh City who coulcbvide cognitive
behavioural therapy as recommended by Dr Tann#yirvidence which
he had given to the Tribunal. However, the priactér was only able to
locate one psychologist who might be prepared tvige cognitive
behavioural therapy in Ho Chi Minh City. The prmcher met with that
psychologist in late March. According to the pramter, that
psychologist's view was that cognitive behaviotinarapy was of only of
assistance to patients suffering from depressids.the practitioner was
not suffering depression, in the view of this psyolgist, cognitive
behavioural therapy had little to offer him.

As the practitioner could not identify any psychp&i in Ho Chi
Minh City who would be prepared to provide the #pr he sought, he
undertook inquiries to locate a psychologist intiPevho would be
prepared to provide that therapy via the mediurBlgfpe communication.

To that end, the practitioner requested email alfnem Dr Tanney
on a number of occasions, but received no replg aAesult, in early
April 2011, he attempted to contact a number otPpsychologists he
had identified by searches on the internet. Indfifglavit he lists the
various psychologists he contacted. More than &@eveontacted. For
various reasons which are set out in detail ingreetitioner's affidavit,
only one of the psychologists contacted, Mr DenCidrthy was willing
and able to provide the services which the practr sought.

The practitioner met with Mr McCarthy in his roomsFremantle in
early July 2011. Cognitive behaviour therapy wabniaistered by
Mr McCarthy on that occasion, and on another ooctasiuring the
practitioner's visit to Perth. Since returning\Mi@tnam, the practitioner
has had weekly sessions involving cognitive behavitherapy using
Skype, although Mr McCarthy has advised that atsyut eight weekly
sessions, he would propose to move to monthly @esdior a further
period of about one year.

In his second affidavit sworn 23 August 2011, theacptioner
expresses the view that the course of cognitiveawielr therapy has
enabled him to understand the psychological andopéysiological
causes of his procrastination and avoidance bebigvishich he was
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previously unable to understand or adequately cembB&e practitioner
expresses confidence in his capacity to recognisati®ns which might
replicate the problems he experienced in the past,avoid falling into a
pattern of either procrastination behaviour or daace behaviour.

The court also received a report from Mr McCarthwg. that report,
Mr McCarthy describes the therapy which he has igem/ during his
sessions with the practitioner, and which has fedugpoon addressing the
procrastination and avoidance issues which haveldped in the past.
Mr McCarthy is of the view that as a result of therapy he has provided,
the practitioner now has a much greater insigha s procrastination,
and the factors that lead to it, and has develdpeldniques in order to
deal with those situations. Mr McCarthy was pleasgth the progress
which the practitioner had made at the time ofrgport.

The court has been provided with a copy of s 78thaf Legal
Professon Act of Singapore. That section provides that no #olic
subject to the Act is to employ a practitioner wias been struck off a
Roll of legal practitioners, or suspended from psitty as a legal
practitioner, and who remains suspended anywheteirworld, without
the prior approval of the Supreme Court of Singapobtained by an
originating summons served upon the Attorney Geragra upon the Law
Society of Singapore.

Each of the practitioner and Mr Tan have deposett th the
practitioner is struck off or suspended, it is vdikely to have the
consequence that the practitioner's employment @& Legal will be
terminated, because of the difficulty of obtainitige approval of the
Supreme Court of Singapore, and the adverse piybfai the firm that
would be associated with an application for appkova

The applicable principles

55

The relevant principles in an application of thisxdk are well
established. The jurisdiction of the court to rem@ practitioner from
the Roll of Practitioners is not exercised for thepose of punishing the
practitioner concerned, but for the protection bé tpublic and the
maintenance of the reputation and standards ofethe profession:Re
Maraj (a legal practitioner) (1995) 15 WAR 12, 25 (Malcolm CJ,
Kennedy and Franklyn JJ agreeingdiems v Prothonotary of the
Supreme Court of New South Wald4957] HCA 46; (1957) 97 CLR
279, 286 (Dixon CJ, McTiernan, Fullagar and Kitloahjreeing); Legal
Profession Complaints Committee v Brennd2010] WASC 198 [10]
(Martin CJ, Murray and Hall JJ agreeingegal Profession Complaints
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Committee v Masteri2011] WASC 71 [16] (Martin CJ, Murray and
EM Heenan JJ). Since the object is to protect poblic and the
reputation of the profession, the consequencethépractitioner may be
either more or less severe than they would beafdhly object of the
proceedings was one of punishmentegal Practitioners Complaints
Committee v Lashanskjz007] WASC 211 [19].

The critical question to be addressed by the cmumwhether the
practitioner has been shown not to be a fit anghgrperson to be a legal
practitioner: Ziems (297 - 298);A Solicitor v The Council of the Law
Society of New South Wald2004] HCA 1; (2004) 216 CLR 253 [15];
Legal Practitioners Complaints Committee v Thorp2008] WASC 9
[43]. Fitness to practise law requires that thecptioner must command
the personal confidence of his or her clients,ofellpractitioners and
judges: In re Davis(1947) 75 CLR 409, 420 (Dixon Jyhorpe[43], and
Brennan [11]. Fitness to practice is to be decided at tihee of the
hearing, not as at the time the relevant condu& emtered into: A
Solicitor v The Council of the Law Society of Neva®h Wales[21].

Striking off is an order reserved for very seriaases, where the
character and conduct of the practitioner is seebet 'inconsistent with
the privileges of further practiceBarristers' Board v Darvenizg§2000]
QCA 253; (2000) 112 A Crim R 439 [38]. In that eaghomas JA
observed that 'the quality most likely to resultstniking off is conduct
which undermines the trustworthiness of the priactdr, or which
suggests a lack of integrity or that the pract@iocannot be trusted to
deal fairly within the system which he or she psesg': Darveniza[33].

It has also been observed elsewhere that honestyirdagrity are
essential characteristics required of legal pracirs, and the court has
generally taken a very serious approach to casesiich a practitioner's
conduct has involved dishonesty: $&rennan [15], Legal Practitioners
Complaints Committee v Palumb{®005] WASCA 129 [23];Legal
Practitioners Complaints Committee v De Parfz007] WASC 266 [14].

The application of these principles

58

Speaking very generally, the misconduct establishgdinst the
practitioner in the most recent proceedings in Thibunal, and in the
proceedings brought against the practitioner in62@@volves three cases
in which the practitioner failed to do work on bEhaf his clients in a
timely fashion, no doubt due to the presence afuonstances which, in
some cases, induces the practitioner to procrastindn two of those
cases, the practitioner attempted to conceal loisrastination by lying to
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his clients about the progress of the proceedingshwhe represented he
was conducting on their behalf. The practitionlsp dailed to respond in

a timely fashion to a request for information fréme LPCC - presumably

another instance of induced procrastination.

The case has some unusual features. As the Thimated, the
Instances of procrastination established in thecgwdings against the
Tribunal are relatively few in number and occurmec context in which
the practitioner was otherwise conducting his pecactin a most
satisfactory manner and was generally held in megard by his other
clients, and his professional colleagues. He hadegutation for
competence and ability, and for undertaking prodoarork for worthy
clients, and for charging modest fees. And, ofrseuin the case
involving Mr B, the practitioner paid a significaamount of his own
money to Mr B in order to 'tide him over' until la&im was resolved. As
the Tribunal noted, there is no suggestion thateghmyments were made
to Mr B in an attempt to induce him not to lodgeanplaint with the
LPCC - rather they appear to have been motivatethbypractitioner's
feelings of guilt as a consequence of having faitedeliver the services
which he represented he had provided. That betiisoconsistent with
the views of each of Dr Tanney and Mr McCarthy wditribute the
practitioner's procrastination and avoidance behavio a psychological
characteristic.

The court is satisfied that the practitioner hagetlgped insight and
awareness of the circumstances that are likelgdade procrastination or
avoidance behaviour, and is aware of his vulnatghd behaviour of that
kind. He has made it clear to his current emplogad to the court, that
he has no intention of practising on his own acta@atmany time in the
future. He accepts that it is appropriate for kenpractise only under the
supervision of another lawyer. In addition, theagtitioner has
undertaken the course of therapy recommended bBlyabmey, which is
continuing. The development of insight and thersewf therapy lead the
court to the view that the risk of the practitiondeveloping the
characteristics of procrastination and avoidaneg lave been manifested
in the past is low, providing that the practitioneorks only in a
supervised environment.

The most serious and worrisome aspect of the poawdr's
misconduct is the fact that he misrepresented w dafvhis clients the
work which he had done on their matters. HoweWeere are some
unusual aspects of that part of his case as wklcommon feature of
cases in which practitioners have been found goiltyisrepresenting the
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work done to their clients is that the misrepreatons have been made
for the purpose of financial gain, in the form oflated or false accounts
for services rendered. That is not an aspectisfaiactitioner's conduct.

To the contrary, in the case of Mr B, the practépincurred a significant

financial loss as a consequence of the paymentshwie made to Mr B

from his own funds.

62 The lack of any apparent motivation in the fornfin&ncial gain for
the misrepresentations made by the practitioner tedlack of any
evidence to suggest that misrepresentation or destg is a frequent or
common characteristic of the practitioner's behavitead the court to the
conclusion that the practitioner is not intrinsigadishonest, nor lacking
in integrity. He has plainly been frank and foight in all his dealings
with his current employer.

63 The court also notes that the practitioner has gtmevery
considerable lengths in order to obtain the cowofstherapy which was
recommended by Dr Tanney. This reinforces our lesian that the
practitioner has developed insight into the proldemhich he has
experienced in the past, and is committed to ovemg those problems
in the future.

64 The orders proposed by the LPCC and the practitidreere a
number of features. First, pursuant to the ordevd]l not be possible for
the practitioner to return to legal practice in Yées Australia before
1 July 2015 at the earliest. Second, the prangtis return to the legal
profession is subject to the Legal Practice Boasblving to grant the
practitioner a practising certificate after recegia report from a medical
practitioner regarding the practitioner's fithegshbld such a certificate.
Third, as a result of the conditions to be imposedany practising
certificate granted to the practitioner, he wilk he able to practise on his
own account in Western Australia at any time in fawre. Fourth,
because the practitioner will neither be struck mdf suspended from
practice, there will be no impediment to his coméd employment by
CSP Legal in Ho Chi Minh City.

65 It is the view of the court that the orders progbssrike an
appropriate balance between the need to protegiubkc, and the public
interest in the maintenance of the reputation g@addards of the legal
profession on the one hand, and the desirability eafbling the
practitioner to live a useful and productive liésd assist those who are in
need of legal services on the other. The conditishich will attend any
future involvement of the practitioner in the legabfession are, in our
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view, sufficient to reduce the risk of any repetitiof the behavioural
characteristics which brought the practitionerhte attention of the court
to acceptable levels.

66 For these reasons, there will be orders in the ggsnoposed, and
which we have set out above.

Document Name: WASC\LPD\2011WASC0310.doc (CC) Page 17



