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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

The Legal Practitioners Complaints Committee hasudint three
charges of unprofessional conduct against the nekpd legal
practitioner with respect to professional servioesprovided to his client
in the following circumstances.

The client separated from her husband in 1999r aftearriage of
about 20 years. In April 2002, the client, wittsiagance from a friend,
commenced property settlement proceedings in theilfF&ourt of
Western Australia for orders in relation to thetmlsition of the assets of
the marriage. These comprised essentially theimatral home, some
shares, a boat; and motor vehicles and assetsuadd in the possession
of the client and husband respectively. The prdicgs were the subject
of discussions between the practitioner and thentd son, who were
good friends. In July 2002 the client learned that husband had
instructed solicitors. She then spoke to the pracer who practiced in
the area of family law. They entered into a wntteosts agreement
providing for payment at hourly rates and rights imisation and
taxation of costs.

The client was very concerned at the legal coktdylito be incurred.
She often spoke to the practitioner about theser. edidence, disputed by
the practitioner, was that he said they would retthat much”. Also, in
August 2002, the practitioner provided a noticd tiia costs to that date
were $1000 and to trial were estimated at $40088@00. These figures
corresponded with the husband's solicitors' esimahowing a total of
$9200 to the end of trial. In October 2002 and ddeloer 2002 the
practitioner produced further costs notificatioridie first notification, by
some handwritten entries of the practitioner, piedi that costs in the
event of a settlement would be $22 000 and $50f0M@ matter went to
trial. The second notification advised that cogtse estimated at $22 000
- $50 000. The client says she was not shown tteld@r notification and
signed the December notification without readingritunderstanding its
terms and effect.

The practitioner and client attended conciliatioonferences in
July 2002 and October 2002. Settlement of the g@dings was not
reached. At the end of October 2002 the pracgtiowrote to the
husband's solicitors proposing there be an evensidiv of the
matrimonial property. The offer was essentiallgttthe husband retain
the house and boat, that the shares be dividedebatthem, that they
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each retain their personal chattels and effectsthatithe husband pay
$150 000. The husband's solicitors offered paynwn$130 000 but

otherwise accepted these terms. The practitiomnénsiructions proposed
payment of $142 000. The husband's solicitors twyad that the

difference be split, the husband paying $136 0BODecember 2002 the
matter settled on that basis. Consent orders signed.

In early February 2003 the practitioner called dtent in to sign
some documents. She signed where directed, witheading the
documents and believing that these related to elteesient. Included in
the papers was a second costs agreement prepartdte lpractitioner.
Under this the client agreed to pay $22 000 fotszadisbursements and
GST and waived her rights to itemisation, taxatow any claim against
the practitioner. In late February 2003 she sigrsmime further
documents, including a trust account withdrawahatity giving effect to
the second costs agreement. Again she did nottheadlocument nor
understand its effect and terms. She was givdreque for $114 000.

The client was distressed and confused at not viageithe full
settlement sum. She requested an itemised accolihé practitioner
failed to provide this. He subsequently sent b#ets indicating he was
completing the settlement of the consent orders andnstructions from
the client, her partner and her son, working on"@mpeal” from the
consent orders. The client responded in sevettakdethat she had never
given such instructions and that his engagementcbadluded at the end
of February 2003. The practitioner claims he diot meceive this
correspondence until some weeks after its posting.

Following the client's complaint to the Committeadafurther
requests by it, the practitioner finally provided gemised account in
December 2003. This was for $23 250 including GSTK. included
substantial amounts for professional services dholywith respect to his
discussions with the client's son, during a functad the client's son's
apartment and at Miss Maud Restaurant and fronetloeof February to
April 2003 in respect of effecting settlement ahd tappeal”. The client
had the account assessed by a Registrar of thdyF@ourt. The amount
allowed was about $5500. In the course of thatihgahe practitioner
wrote a letter to the Registrar which was extrenoeitycal of his conduct
of the taxation. This was not provided to the rdle solicitors until the
practitioner was asked to do so by the RegistByr.the orders made, the
Registrar referred some aspects of the practitioeneonduct to the
Committee.
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The Committee made three references to the Tribfaralindings
that the practitioner was guilty of unprofessioranduct under the
provisions of the legislation governing legal priambers. The first was
in essence that the practitioner had acted implpperrelation to the
second costs agreement and the withdrawal authanity in failing to
provide an itemised account. The second was tlath&dd acted
improperly in that he had grossly overcharged flent The third was
that he had improperly communicated with the Regist

On the first reference we have found that the pracéer did not
advise, nor orally agree with, the client that heuld charge a lump sum
fee of $22 000, (the October 2002 notification ofts being created by
the practitioner in early 2003 and the client redding nor appreciating
she was signing the December 2002 notificatiorgt the terms of the
second costs agreement were unfair and unreasoriahtene procured
the execution of that agreement and the withdrawué#hority without the
client knowing what each document was, without rgviher the
opportunity to read the document and without exytey it to her. We
have found the practitioner guilty of this comptaimcluding in relation
to failing to provide an itemised account when esjad.

On the second reference, having considered thestRRagg decision
and the relevant factors as to what will constitateeasonable cost, we
have found that the Registrar's assessment of postsded appropriate
evidence as to a reasonable charge for the pometits services. This
reveals the extent of the overcharge. We rejexcpthctitioner's attack on
the Registrar's decision. We have also upheltrmamittee's claim that,
independently of the Registrar's decision, haviegard to the charges
during the periods mentioned, the practitionerlk represented a gross
overcharge. In that context we have consideregiaetitioner's evidence
and submissions concerning the reasonablenestaiflat charges. We
reject the practitioner's claims in that respabte regard the practitioner's
records as unsafe and unreliable. Some were dreeg after the events
they purport to record and were made for the papad justifying his
account. We have found the practitioner guiltyoprofessional conduct
by gross overcharging.

On the third reference, we have found that thereewro
circumstances justifying the practitioner's condutt writing to the
Registrar and in the terms he did and without mhog a copy to the
other side. We have found the practitioner gwftyhis charge.
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Outline of these reasons

12 Given the length of these Reasons, it may be hetpfprovide an
outline by reference to the subject headings we hised:
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The complaints and references — the relevant legfisin

13

The applicant, the Legal Practitioners Complaintem@ittee
(Committee) has, pursuant to s 180 of ltkegal Practice AcR003(WA),
determined to refer three matters involving comytiof unprofessional
conduct against the respondent (practitioner)hé& State Administrative
Tribunal. Pursuant to that determination, the Cade® has by three
applications each dated 31 March 2006, institutedofegsional
disciplinary proceedings against the practitioner fhearing and
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determination by this Tribunal within its originlrisdiction pursuant to
the provisions of Pt 4 of thetate Administrative Tribunal Act 2004

The first matter (VR 58 of 2006) alleged that thagbtioner was
guilty of unprofessional conduct from about JulfY)2Go December 2003
by failing to ensure that the client's interestsemveroperly protected and
advanced in relation to the client's liability fopsts payable to the
practitioner, and improperly and calculatedly admag his own interests
in respect of costs, in conflict with, and to thetrdnent of the client's
interests (the Conflict Complaint). The Committeses sought a finding
that the practitioner was guilty of unprofessiomainduct pursuant to
s 29A(1) of thelLegal Practitioners Act 18938NVA), consequential orders
pursuant to s 29A(2) and s 29A(3) of that Act, atu$ts pursuant to
s 29A(4) of that Act and s 87(2) of ttgtate Administrative Tribunal
Act 2004(WA).

The second matter (VR 59 of 2006) alleged thatptlaetitioner was
guilty of unprofessional conduct in about 2003 tharmging a grossly
excessive fee for the performance of professioealiges for a client in
property settlement proceedings commenced by thentclin the
Family Court of Australia [correctly, the Family @d of Western
Australia] (the Overcharging Complaint). The Committee aganght a
finding that the practitioner was guilty of unprséeonal conduct pursuant
to s 29A(1) of theLegal Practitioners Act 1893consequential orders
pursuant to s 29A(2) and s 29A(3) of that Act, atu$ts pursuant to
s 29A(4) of that Act and s 87(2) of ti&tate Administrative Tribunal
Act 2004

The third matter (VR 60 of 2006) alleged that thracpitioner was
guilty of unsatisfactory conduct by unprofessionahduct in May 2004
in communicating with a judicial officer in proceeds in which he was
involved, in the period after the commencementh® hearing of the
matter and prior to the continuation of the heaong subsequent day, on
iIssues relevant to the proceedings and the evidenaed conduct of the
proceedings, without the leave or request of theirCowithout first
notifying the other side that he proposed to médleecommunication and
of its terms, and without forwarding a copy of t@mmmunication to the
other side prior to, or around the same time tleaddmt it to the court (the
Communication Complaint). The Committee soughinding that the
practitioner had been guilty of unsatisfactory asctdoy unprofessional
conduct pursuant to s185(1) of theegal Practice Act20Q3
consequential orders pursuant to s 187 of that @&ud, costs pursuant to
s 87(2) of theState Administrative Tribunal Act 2004
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The Legal Practitioners Act 189%as in force during the period of
conduct the subject of the first two referencede Tegal Practice Act
2003was in force during the period of conduct the sabjpf the third
reference. Under theegal Practitioners Act 1898%he Committee had
power to refer the complaint to the Disciplinaryblmal. That Tribunal
had power to make a finding that a practitioner Hwsn guilty of
unprofessional conduct and to make a report of rimter to the
Full Court of the Supreme Court or impose certangities and to deal
with costs. Thd.egal Practitioners Ac1893was repealed, and thegal
Practice Act 2003commenced, on 1 January 2004. From that date the
Committee had power under that Act to refer conmpdaito the
Disciplinary Tribunal to make a finding of unsa#istory conduct by
unprofessional conduct and make such a report pose such penalties
and to deal with costs. From 1 January 2005, dpercommencement of
the State Administrative Tribunal Act 200the Committee had power
under theLegal Practice AcR2003to refer such matters to this Tribunal
and this Tribunal had jurisdiction to make findirthat a practitioner was
guilty of unsatisfactory conduct by unprofessiocahduct, and make
such report to the Supreme Court or impose sucllies and to deal
with costs. (See in particular the amendments 485 s 180 and
s 164(1)(f) of theLegal Practice AcR003. We note that s 167 of the
State Administrative Tribunal Act 20(#bes not appear to govern the
position in relation to the operation of the prexgdegislation as it applies
to matters which had initially been referred tdevantly, the Disciplinary
Tribunal. We do not understand that to have bkerpbsition here.)

The Legal Practice Act 20Q3which (as noted) from 1 January 2005
provides for the Committee to refer matters to $tate Administrative
Tribunal, does not in terms deal with the positioiha practitioner's
conduct arising during the currency of thegal Practitioners Act 1893
and whether in those circumstances the matter magferred to the State
Administrative Tribunal. Thed.egal Practice Act 2008loes, however,
make reference to the operation of thierpretation Act 1984WA) "as if
the 2003 Act repealed that [1893] Act". (Sch 4 Biy By s 37 of the
Interpretation Act 1984 repeal does not, unless the contrary intention
appears, relevantly, affect any duty, obligationliability which exists
prior to the repeal or any penalty or forfeitureurred or liable to be
incurred in respect of an offence against the Actany investigation,
legal proceedings or remedy in respect of such,dobjigation and
liability; and any such investigation legal procegdor remedy may be
instituted continued or enforced and any such pemabhy be imposed
and enforced as if the repealing law had not bestiem
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The common law principle is that a statute changreglaw is not to
be understood as applying to facts or events wiaste already occurred,
in such a way as to affect liabilities which theyous law had defined by
reference to past events. However, the law reigglahe manner in
which liabilities are to be enforced is not withthis presumption.
Changes made to practice and procedure are applipdoceedings to
enforce liabilities notwithstanding that before dasv was changed the
accrual of the liabilities was complete and restedevents that were in
the pastiegal Practice Board v Frichof2006] WASC 230 at [15] citing
the relevant authorities.

Applying these principles, the position is withpest to the first two
references that the practitioner's conduct is todeeermined and any
penalty imposed by reference to the provisiondelegal Practitioners
Act 1893,and with respect to the third reference, by refeeeto thd_egal
Practice Act 2003 However, as regards the forum and the procednres
each case, "a contrary intention does appear"fasktare now governed
by the current legislation namely thegal Practice Act 200&nd the
State Administrative Tribunal Act 2004 That being so, as at
31 March 2006 the Committee had power to refer eddhe matters to
this Tribunal which has jurisdiction to hear andedmine the matters in
accordance with its procedures, but to make firglioigguilt and make a
report or impose penalties under the provisionpaetsvely of thelLegal
Practitioner's Act1893 (the first two references) and thegal Practice
Act2003 (the third reference):Legal Practice Board v Frichof2006]
WASC 230 andLegal Practice Complaints Committee and Cullen
[2005] WASAT 211. (We mention that under s 140(4) of thtate
Administrative  Tribunal  Act 2004 Act, the  Supplementary
Deputy President hearing this matter has the st#tasDeputy President
for the purposes of s 250A of thegal Practice Act 2003

The central issue for determination is whether phactitioner is
guilty of unprofessional conduct (first and secoreferences), and
unsatisfactory conduct by unprofessional conduttirdt reference),
respectively. Théegal Practice AcR003by s 3 defines "unsatisfactory
conduct" to include "unprofessional conduct". Hweesm neither that Act
nor thelLegal Practitioner's Actl893,defines "unprofessional conduct".
In this respect the Committee has in each mattexdreipon the second
limb of the essential notion of what constitutepnafiessional conduct
explained inKyle v Legal Practitioners’ Complaints Committ¢@999)
21 WAR 56 at 71-72. That is, that the conduct uregjion was conduct
that, to a substantial degree, fell short of themdard of professional
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conduct observed or approved by members of theegsan of good
repute and competence.

Outline of principal facts and factual disputes

22

23

24

25

26

The same substratum of facts forms the backgroane@dch of the
references. The Committee, in the Conflict Conmilaand the
Overcharging Complaint, relies upon many commotsfaod documents.
The Committee tendered the same witness statenfentboth those
references. As a consequence, the three refereveresheard together,
the evidence of the witnesses being available am @ the matters to the
extent they were relevant having regard to thegmseparate Statements
of Issues Facts and Contentions.

The practitioner was born in 1970. He was admittethe Supreme
Court of Western Australia in 1993. Thereafter Werked as an
employed solicitor in various law firms commencsae practice in Perth
in October 2000. His practice included family lenatters.

In July 2002, the complainant (the client) was mef@ by her son,
who was a close friend of the practitioner, to phactitioner. This was
with a view to the practitioner acting for her imoperty settlement
proceedings (the Family Court proceedings) ingdub the Family Court
of Western Australia (the Family Court) against thient's husband (the
husband). The client and the husband had mamié®79 and were then
separated. As at July 2002 the Family Court prdioges were under way,
the client with assistance from her female frietioe (client's friend),
having in April 2002 commenced the Family Courtqa®edings.

Although there is a dispute as to when the cliansguctions to the
practitioner actually commenced (and ended), onJud2002 the
practitioner and the client signed a written agreehentitied "Terms and
conditions of engagement" (the first costs agreé¢mefhe first costs
agreement provided for the practitioner's costse@harged at the rate of
$250 per hour and for the client's rights to itexticen and taxation of his
costs. No complaint is made as to the circumstantéhe execution and
the terms of the first costs agreement.

For some time before and after 25 July 2002, theme discussions
between the client's son and the practitioner itatim to the
Family Court proceedings. In this respect the fttraner, at the time he
provided his bill of costs in December 2003, claintbat the son was
acting on behalf of the client from April 2002 inopiding instructions to
and receiving advice from, the practitioner. He baarged the client, and
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maintains that he was entitled to charge the ¢liantelation to receiving
and acting on those instructions. However, therexdnd nature of these
discussions and the entitlement to charge in oglato them are in
dispute.

There is agreement between the practitioner andlibet that from
the outset she constantly requested details ofalsts being incurred by
the client. The practitioner says he provided awad written advice in
relation to his costs. The client says that afrarh a written advice in
August 2002, she was told in effect not to worrg #imat the costs would
not be "that much". The practitioner disputesdud this.

In August, and again in October and December 2@2practitioner
prepared a written notification of his costs tottime and estimates of his
costs to various stages in the proceedings, inofuth the conclusion of
the trial. There is a dispute as to the circunw#ansurrounding the
client's receipt of the October notification andr h&gning of the
December notification.

There is a dispute also as to the reasonableneflee®fcharged by
the practitioner during the period from July 2002February 2003 when
it is agreed that the practitioner was engaged.r iRstance, on
31 October 2002, there was a function (the Octdélnection) at the son's
apartment and at Miss Maud Restaurant attendebdéglient, the client's
male partner (the client's partner), the clierdls, she practitioner and his
partner, and other friends of the client's son.e phnactitioner claimed
substantial costs for that day for what he clainaedl confirmed in
evidence, were "evidence gathering conferenceshe dlient and the
client's partner maintain that apart from the d¢ligiwing some money on
account of costs to the practitioner, there wasdistussion of the
Family Court proceedings on these occasions.

The practitioner, on behalf of the client, attendedferences at the
Family Court on 25 July and 10 October 2002. 8ettint negotiations
took place on these occasions but were unsuccesdtiithe end of
October 2002, the practitioner commenced writtdtieseent negotiations
with the husband's solicitors. After a brief exopa of correspondence
the matter was settled in December 2002. Conseler® reflecting the
settlement were made by the Family Court on 9 Jg2@03. Pursuant
to such orders, on about 6 February 2003 the hdspard the sum of
$136 000 to the practitioner on behalf of the dliemhe practitioner paid
this sum into his trust account.
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Shortly prior to this, in early February 2003 theagditioner had
prepared and the client had signed, a documentieghtiAuthority and
Agreement" (the second costs agreement). The gpooa of the second
costs agreement included the client agreeing to:

(1) a deduction of $22 000 from the settlementeeals in respect of
the practitioner's costs, disbursements and GST;

(2) a deferral of any account for the practiticmezrosts until July
2003;

(3) waiving any claim she had in respect of thiaihee of the amount
received from the settlement;

(4) treating the balance of $114 000 payable ®dient as a final
settlement of any claim she might have againstpifaetitioner;
and

(5) waiving her rights to the itemisation and t&@ of the
practitioner's costs.

In his oral evidence the practitioner claimed thi@is document
reflected a prior oral agreement agreeing his &ek22 000 and that the
document had been read by and explained to thatclielrhe client
disputed that there was any such prior agreemehsaid in evidence that
her execution of the second costs agreement had freeured by the
practitioner without her understanding the naturéhe document or she
having read it or without the practitioner havingpkained the document.

On 24 February 2003, the practitioner prepared #mel client
executed, again she says without her reading orm@ait read or
explained, an "Account Withdrawal Authority" (thetdrawal authority)
providing for the withdrawal from the practitiorertrust account of
$22 000 in payment of the practitioner's costsbutisements and GST.
Near the end of this meeting the practitioner piedi to the client a
cheque drawn on his trust account in the sum o#A$0D, that is, after
deducting the sum of $22 000 for his costs, digents and GST.

Immediately following receipt of this sum and thafter until
April 2003, the client asked the practitioner tooypde her with an
itemised account of the practitioner's costs. €kact nature of these
requests is disputed.

In March and April 2003, the practitioner says thatirsuant to
Instructions from the client and her son and hetnga, he continued to
iImplement the settlement and commenced workingrofiappeal” from

Page 14



36

37

38

39

40

[2007] WASAT 111

the consent orders to the Full Bench of the Fafdwurt of Australia.
The costs for such work were included in the it@ghiaccount ultimately
provided. The client and her partner say no suskructions were ever
given, that at the end of February 2003 the cliread acknowledged his
services were at an end and the client severakttivereafter made clear,
orally and in writing, that his engagement was teated.

In March 2003, the client spoke to Legal Aid anthsequently the
Law Society about the matter. On 5 May 2003, sleena formal
complaint about the practitioner's conduct. Then@uttee raised these
complaints in correspondence with the practitiom®mmencing on
14 May 2003. It also referred to the client's esjufor an itemised
account and made several requests of the praettiarthis respect.

On about 3 July 2003, the practitioner providedimg sum bill to
the client based alternatively on his hourly rateder the first costs
agreement, or under the second costs agreemetiite isum of $22 000
including GST. At the same time he transferred than from his trust
account to his office account. The practitiongrssdut the client denies,
that he was entitled to do this pursuant to themsgcosts agreement and
the withdrawal authority.

On about 22 December 2003, the practitioner sentitamised
account to the client showing costs incurred of $29 calculated at $250
per hour, but claiming costs in the sum of $23 #&duding GST. In
January 2004, the client by her then solicitorgoulied the amount of
costs claimed by the practitioner and sought asesmnent" of costs in
the Family Court. (This appears substantiallysame process as what in
some State Supreme Courts, including of Westernralies, is described
as a "taxation" of costs.)

The taxation took place before Registrar Moronihgf Family Court
over six days in May 2004. Registrar Moroni asséghe account for the
practitioner's services at $5490.10 inclusive ofTGSThat is, from the
practitioner's account of $23 250 he taxed off $49. He ordered the
practitioner pay the client's costs of the assesgnixed at $8296.45.
The Registrar also made several complaints to tmrittee about the
practitioner's conduct in relation to the costsrghd.

The practitioner in accordance with the assessmedatorders, paid
the client the sum of $16 509.90 being the diffeecbetween $22 000
previously transferred to his general account dred @ssessed costs of
$5490.10, together with the client's assessmers$ afs$8296.45. At the
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same time he notified the client that, for "comnmaroeasons”, he did not
intend to seek a review of the taxation.

41 After the first day of the taxation hearing befdregistrar Moroni,
the practitioner, uninvited, faxed a letter date®d May 2004 to the
Registrar. A copy of this letter was first prowidi® the solicitors for the
client at the hearing nearly three hours later fatidwing a request from
the Registrar that this be done. The letter toi®key Moroni purported
to be a record of the events of 10 May 2004. I¢ wery critical of the
Registrar's conduct of the taxation and includesl ghggestion that the
Registrar had "prejudged the issues in the matter".

The principal issues

42 As concerns the Conflict Complaint, the Committeses provided
particulars in its Statement of Issues Facts andtébions. In effect it
specifies the practitioner's conduct complainedsof

(1) Procuring the client's execution of:
(a) the second costs agreement; and

(b) the withdrawal authority:

(1) the terms of which were contrary to her int¢éses
and calculated to advance his own; and

(i) In circumstances where the practitioner did: no

(A) bring to the client's attention and or
concealed from her their terms and effect;

(B) advise her that it was contrary to her
interests to sign; and

(C) Insist that she should not sign until she had
obtained independent legal advice.

(2) Failing to provide an itemised bill of coststive periods:
(@) 24 February to 2 July 2003;

(b) 3 July to 22 December 2003.

43 The principal factual issue in the Conflict Comptaconcerns the
circumstances in which the second costs agreenmehthe withdrawal
authority came to be executed. Specifically, whetss the practitioner
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claimed (in this respect during the hearing) thentl had earlier been
informed and agreed to his proposed lump sum fe&28f000, and had
voluntarily agreed and understood this and the sevfnthe second costs
agreement and the withdrawal authority; or whettgethe client alleges,
there was never any discussion much less agreesdata lump sum fee,
nor as to fees in the order of $22 000, nor akéaother provisions of the
second costs agreement and she signed the secstsdagoeement and
subsequently the withdrawal authority without arppr@ciation of the

nature of the documents and their terms. To thengéxhe Committee's
factual claims are proved, the Tribunal will needdetermine, having

regard to a lawyer's statutory, fiduciary and psefenal duties, whether
this constituted unprofessional conduct.

The second issue in relation to the Conflict Conmplés whether
from February to December 2003 the client, direatlypy the Committee,
requested the practitioner to provide an itemisambant and whether the
practitioner's failure to provide such until DeceanB003 constituted
unprofessional conduct.

The main factual issues in the Overcharging Compleoncern the
scope, nature and extent of the work undertakenhbypractitioner in
relation to the Family Court proceedings and tha&soaableness of the
costs charged for such services. Important iskaes are the correctness
of Registrar Moroni's decision on taxation and éxtent to which the
Tribunal may rely upon it. Further, whether indegently of this
decision, the evidence shows that the amount ciamgs excessive. The
practitioner maintains that notwithstanding Regisivloroni's decision,
the work he undertook in 2002 and early 2003 jgstithe lump sum fee
charged and that the Registrar was wrong in cortonthe decision he
did. To the extent the costs charged are fourokettgrossly excessive"
the issue is whether they are so excessive asnstittde unprofessional
conduct.

There is a much more confined issue in the Comnatioic
Complaint. This is whether, as the practitionerintaans, there was
compliance with the relevant rules governing suommunications or
(putting it on behalf of the practitioner) there reve particular
circumstances justifying the practitioner writingedtly to the Court in
the terms he did, without invitation to do so antheaut prior notice to the
other.
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The witnesses called — some findings on credibility

47

48

It is apparent from the outline of facts given abdhat there is a
substantial conflict of evidence between the ptiacker and the client,
and to a more limited extent between the pracetioand the client's
partner and friend, on most of the important issudse specific evidence
concerning each of those issues is considered beliowas generally not
been possible to reconcile the evidence on thes lodsl misunderstanding
between the practitioner and the client or a figdof some "middle
position” or that one or other witness was mistakedn the primary
issues of the client's knowledge of her son insitmgcthe practitioner on
her behalf, the provision of cost estimates todlent, oral discussions
and agreement on a lump sum fee of $22 000, theurostances
surrounding and the advice given at the time ofsilgaing of the second
costs agreement and the withdrawal authority, teamtion of the
engagement and instructions to prepare an appeahdceptance of one
witness's evidence necessarily involves the regectof the other's
evidence.

The Committee called three witnesses being thentcligtne male
partner of the client (the client's partner) anéraale friend of the client
(the client's friend).

The client

49

50

The client was born in 1950 in Spain and came tetralia in 1979,
unable to speak any English. She learned Engtisbwiing her arrival.
She said in evidence that she can understand aak d$pnglish if it is
spoken clearly and simply, but she still has difig reading documents
written in English unless they are expressed sim@he had in the past
assisted in an antenna business conducted by diamad, run a take away
food business at the Wanneroo markets for seveakyand worked as a
nursing assistant.

In her cross-examination by the practitioner, isyat to her that she
was fluent in English. Her initial answer was: "NVe/hatever is coming
in my mouth that's how ... | don't know"When the question was
repeated she then sdidep" and "Well you can hear me talking". A short
time later she said she disagreed that she wad flu&nglish. (T:54, 55,
57, 1.11.06 — given the extensive oral evidence hage included
references to the transcript of these proceeding#}. mention that in his
witness statement in the Overcharging Complaintpttaetitioner said of
the client that "her memory and communication skillere poor". Our
finding is that the client was clearly not fluent $peaking and reading
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English as was apparent from her evidence and t@aner of giving it

and as attested by the client's partner and tleatdifriend. We accept
her evidence that she had difficulty in reading woents in English

unless they were expressed simply.

There was a lengthy cross-examination of the clibgt the
practitioner with the express purpose of demonsgatlso that she was
an experienced business-woman who would therefoiderstand the
nature of a written costs agreement. In his supefgary oral evidence
the practitioner said that he believed from workwigh her that she was
an experienced business-woman who had no difficufty reading
documents in English. (T:11, 7.11.06) It was paother by the
practitioner that she was familiar with commerc@dcuments and
financial matters. The client said initially thathen she signed a
document she "always had someone next to me exgjaim me — what it
was what". She said in relation to the purchastm@fmatrimonial home
that she had signed the mortgage and transfer daagnand some bank
loan documents. She had filled in the Family Calmtuments with
assistance from the client's friend. These discldbat between 1995 and
1998 she had been a "full time working partnerthie antenna business.
Further that they had acquired the take away fagginiess in 1995 and
she had worked in this until 2000. It was thentputer that running this
food business involved financial records and that \was an experienced
business-woman. The client rejected this propwsitiShe said in relation
to the take away food business that she sold Gesaasages in a bun
"like hot dogs" from a caravan stall at weekends that it was conducted
on a cash basis. She said that she kept the @sdauhe form of a book
recording the cash in and out and provided thia tax agent to prepare
the income tax returns. She said that her husbaddsigned a lease or
some document with the stall manager. She saidubimess ran at a loss
and she had arranged an advertisement and soloutlieess on an oral
contract for $3000.

In relation to her husband's antenna businessclirat said she
helped him physically by assisting him install amas. When he was
away in Europe for about a month she managed tBmdxss purchasing
the antennas and physically installing them witlp iem her sister. She
kept a book for the income and expenses. The éssihad a bank
account with a cheque book, but she had neverlhélise out a cheque.
If a cheque came in she banked this and she a@rsedwithdrawals with
assistance from the "girls" at the bank.
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She said she "currently" owned land together wahgartner. It was
not established whether this was acquired beforafter 2002. She said
she signed the contract of purchase, her partningeher with the
paperwork. She also signed a mortgage. It wasthait she had no
problem regarding signing contracts and incurriegptdunder them and
she replied "Not if it is explained properly to nm®". She said that her
partner and the bank officer had explained the gage. Asked if this
extended to every single sentence she said; "Hexlithined a lot to me".
(The cross-examination on these subjects is at78,2.11.06.)

The client said that she had no prior experienadénFamily Court
and had no previous experience with solicitors. e Slaid that she
understood solicitors charged on an hourly rate #rad engaging a
solicitor in the property dispute would be "expersi (T:80, 1.11.06)
We accept this evidence.

In relation to this specific issue, having consatkthe practitioner's
evidence, the client's evidence and that of hanpaiand friend, we find
that the client had limited experience in condugtan business and that
such experience as she did have would not quaky tb read and
understand legal documents such as a costs agreaméran account
withdrawal authority. We find that the client wduhot have been
capable of reading and understanding the firstscagteement and the
second costs agreement, and the withdrawal authomtithout
considerable assistance in the form of explanaifdhe contents of those
documents.

Generally as regards the credibility of the cliemg, find as follows.
The client's evidence was contained in a statewieewidence which was
signed on 30 August 2006. Although her oral evigeseldom matched
the clarity and precision of that document and slenetimes had
difficulty expressing herself, there were no deyp@s from the substance
of her statement. Further, her evidence was dems$isvith her written
complaint to the Committee dated 5 May 2003 (whem é¢vents were
fresher in her memory). It was internally consistend was (as we seek
to show) consistent with the probabilities of thatter.

The cross-examination of the client by the pramtiér was lengthy,
laboured and often aggressive. (One consequendeeofpractitioner
acting for himself, notwithstanding earlier suggest from the Tribunal
at directions hearings that he engage independemtsel, was that over
some days of the hearing the practitioner crossagxad his former
client on matters which had passed between thélrhg client exhibited

Page 20



58

59

[2007] WASAT 111

some distress at this conduct and at having tourdcthe events the
subject of the complaints, some of which she cjedound painful.

However, she was not shaken on any aspect of heeree in chief and
repeated and enlarged on much of what she hacereadt out in her
witness statement.

In several respects the client's evidence was loorabed by the
client's partner and by the client's friend. Weéaonsidered the nature
of those relationships and the likelihood that leyason of them there
would be a natural bias towards the partner arthdrieach supporting the
client. Further, it was apparent during his evaerihat the client's
partner felt strongly about the conduct of the ptiacer concerning the
deduction of his fees of $22 000 and work saidawehbeen undertaken in
relation to the appeal. But even taking those ensifhto account we have
no reason to doubt the substance of their supgoewudence. Certainly
nothing emerged in their lengthy cross-examinatidas doubt the
reliability of their evidence.

Having considered all of the evidence, we have céonéhe firm
conclusion that the evidence given by the client waedible and reliable
and supported by the two other witnesses in sevwenabrtant respects.
For reasons which we detail further below, we atbep evidence on the
principal issues. These include her reliance upod trust in the
practitioner, the absence of any intention or caebhdiat her son act on
her behalf in instructing the practitioner, her cems as to limiting the
costs of his work and knowing the quantum of suo$ts; the receipt of
the memorandum of costs dated 9 October 2002 amdigming of the
costs disclosure statement of December 2002, theurostances
surrounding her signing of the second costs agreeama the withdrawal
authority, her distress when she first learned that practitioner had
charged $22 000 for his work and her lack of atgrition or instructions
to institute any appeal in relation to the settletmeThat is to say, with
respect to these issues we find that the versiogvehts put forward by
the client is significantly more persuasive thamattladvanced by the
practitioner.

The client's partner

60

The client's partner confirmed the client's evideas to her limited
ability to read long documents and some limitatishe had in written and
spoken English. He described the client as vubierand by nature a
very trusting person.
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The client's partner had very limited involvemanthe proceedings
concerning the property dispute until early in 2003e gave important
evidence concerning the client's reaction upon doeiald by the
practitioner that he was deducting $22 000 for tists. He gave
evidence as to the client's, and his, immediataeasis of the practitioner
that he provide an itemised statement of accountisfcosts. He
emphatically rejected the practitioner's claim thiadbout this time, in late
February and March 2003, there were instructionsergi to the
practitioner, including by him, and including atcanference with the
practitioner on 31 March 2003, to prepare an appeesh the consent
orders. The client's partner also gave evidende asat occurred at the
October function.

We take into account that in the course of his ©®samination it
was evident that the client's partner felt hosgtildward the practitioner in
relation to his conduct of the client's matter. viigheless we accept the
client's partner's evidence on the matters on wiheéchould contribute.

The client's friend

63

64

65

66

The client's friend is a receptionist and long tiimend of the client.
She had in the past worked with solicitors and s&sgi the client in
initiating the Family Court proceedings. She pdad some advice to the
client concerning the need for, and costs of, eimggg solicitor.

Her evidence was of some importance as concerndidmg's claims
that the practitioner did not advise her as todbsts being incurred for
the work undertaken, despite her repeated requests.

She attended the conference at the Family CouttOo@ctober 2002
and was emphatic that at this time the practitiahémot provide any cost
notification documents to the client or to her.

The client's friend was an impressive witness ared agcept her
evidence.

The practitioner

67

The practitioner is 36 years of age. He was boriugoslavia and
came to Perth when he was a young boy. He gradideden the Law
School of Western Australia in 1991 and was aduohitte the Supreme
Court of Western Australia in 1993. He worked asmployed solicitor,
much of this in small sized law firms, before conmeziag sole practice in
October 2000.
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The practitioner said that prior to the client's tt@a he had
experience in family law matters, referring in higness statement in the
Overcharging Complaint to his "fourteen years afiducting family law
court actions" and (inconsistently) in his respeasstatement to his
"eight years of practice in the Family Court totthene [2002]". He said
In evidence he was familiar with thiéamily Law Actl975(Cth) and
Rules. The practitioner in his witness statementhe Overcharging
Complaint said he had been involved in "many faraly cases and have
only lost one case of about 60 that | can remembide' there says also he
had conducted in excess of 150 taxations of costs o this matter
mainly for the successful party, although he cordedin
cross-examination none of these were in the Fa@olyrt. Elsewhere in
his responsive witness statement in the Overchargiomplaint, the
practitioner claims to have appeared as counsekaess of 200 taxations
in the State Supreme, District and Magistrate's rtSou We think the
practitioner's claims of his experience in the Ha@ourt, and in
taxations, to be exaggerated, a matter going to waw of the
practitioner's credibility.

The practitioner filed witness statements in eatlthe complaints
shortly prior to the commencement of the hearif@n several critical
subjects, as identified below, the oral evidence dsve departed
significantly from these witness statements. Thaciitioner also filed
Response Statements, Statements of Issues Fact€artidntions and
Closing Submissions in the three complaints. Ttikude evinced by
these documents was that he had achieved a settlgmneviding a
considerable sum of money for the client which simuld not have
achieved without his assistance. Moreover, hisgdgfor doing so were
reasonable and "proportionate” to the value ofntlag¢rimonial estate and
what the client had received. For that he "oughtave been commended
not chastised". Further, his position in relatiorthe first two complaints
was in part that the client had signed the secoostscagreement
authorising the deduction of $22 000, agreed telaydn his preparing an
account, and otherwise waived her rights to anigation and taxation of
costs, and therefore had no grounds for complaint.

The practitioner, in defending the first two madteintroduced into
evidence a large volume of documentary materidudiog voluminous
file notes, notes of telephone conversations anddheets relating to the
work undertaken for the client (although not alltlkése were referred to
in evidence and submissions). In the normal cotinese documents
might have been a secure basis for making findasyto what work was
undertaken by the practitioner, including in rea&vinstructions and
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giving advice to the client on various matters, #mel time taken by him
in doing so. After much careful and anxious coesation,
acknowledging that we have in addition to consitgihe practitioner's
admissions, relied upon inference and logic and exyerience of how
lawyers usually operate, and for the reasons exgidlin detail below, we
have found these documents to be of little evidentvalue having regard
to their content and the circumstances in whichy there generated.
With respect to a number of these documents oresnitt them, we have
found them to have been made a considerable titee ey are dated
and to purport to record matters which did not lespp

Under cross-examination, the practitioner provedb® a most
unsatisfactory witness. He repeatedly avoidedhgiva direct answer to a
direct question and the Tribunal was required omenous occasions to
intervene to direct him to do so. Some of the amsvine did give were
incredible.  On some occasions answers he gavaeallyitwere
contradicted in later evidence. In important respdis evidence was not
consistent with his recently filed witness statetaenHis evidence was
also inconsistent with some of the establishedsfarctd with what we
regard as the probabilities of the matter. Thefgraner's claim to have
been entitled to charge in respect of discussiaitis the client's son, at
the October function and in respect of the "appeak glaring examples.
Instances of each of these matters are identiiéaib

In determining the reliability of the practitionerévidence we are
conscious of the difficult position which he was iMHe faced charges
brought by his professional body which, if made, aubuld be expected
to result in a significant penalty. The Committeed engaged Senior
Counsel, Mr Murphy SC, to present its case anddadldd the client and
also her partner and friend to give evidence agénespractitioner. There
was a taxation decision by Registrar Moroni whichswadverse to his
position on the Overcharging Complaint. The ptaeter had determined
to act for himself, which included making submissipcross examining
the Committee's witnesses, giving evidence in clael then being
subjected to lengthy cross-examination. He hadtede to call no
witnesses in support of his defence of the charge¥his was
notwithstanding he might have been expected tothallclient's son in
support of the claim that he took instructions fromm and as to services
provided at the October function, and his secratatiaff (including his
then partner and now his wife) as to his file n@ted records and again as
to what took place at the October function. Heegavidence of his own
conduct in relation to matters which had taken e@laome four years
earlier and in that respect he would be expectgditéhe most favourable
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interpretation on that conduct. He gave his wingatements following,
and with the benefit of, the witness statementsvidesl by the
Committee. That it might be said that any difftgudrising from acting
for himself was of his own making is, in this coxttenot to the point.

Moreover, we have been anxious to ensure that apressed
concerns of the practitioner's conduct of his defeffiailure to keep to the
times allocated, unresponsive "pleadings" and wwgnestatements,
inappropriate cross-examination and so on) haveafietted our view of
the veracity of his evidence.

We have moreover been conscious of the very senatige of the
first two complaints. These involve allegationsda&fhonest conduct:

(1) in the Conflict Complaint, that the practitemn knowingly
concealed the terms and effect of the second egseement and
the withdrawal authority; and

(2) in the Overcharging Complaint in relation be tOctober function,
that the practitioner knowingly and dishonestly rgeal for work
at which no professional services were provided legyat up the
pretence throughout the proceedings.

Further, although the Committee has not sought nalirfg of
dishonesty in that respect (other than in respkitteoOctober function), it
was put to the practitioner on a number of occasibiat the records he
produced and relied upon were not made contempouate with the
events they record but subsequently when the poaetr was called upon
to produce an itemised bill of costs. Again, oa thent's evidence and
that of her partner, upon which the Committee sglithe practitioner
effectively invented instructions to proceed with appeal in order to
demonstrate work to justify the costs claimed.

The Briginshaw standard

76

These allegations of dishonesty and impropriety atice
improbability of a legal practitioner of some yéaexperience so
conducting himself, and the extent to which the QGuttee relied on
circumstantial evidence (particularly in relatiom its challenge to the
practitioner's records), focus attention on therappate standard of proof
by which these matters must be established. Abkat the well known
judgment of Dixon J inBriginshaw v Briginshaw(1938) 60 CLR 336
sets out the principles. These may relevantlyumensarised as follows:
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(1) in civil cases, it is enough that the affirmatiof an allegation is
made out to the reasonable satisfaction of tharnah

(2) this reasonable satisfaction may, not must, based on a
preponderance of probability (that is, the stricilabce of
probabilities may not in some circumstances baseafft);

(3) when the law requires the proof of any facg, thbunal must feel
an actual persuasion of its occurrence or existbrbare it can be
found; not a mere mechanical comparison of proliedsil
independently of any belief in its reality;

4) moreover, the reasonable satisfaction requisedot a state of
mind that is attained or established independaxittiie nature and
consequences of the fact or facts to be provedsé¢hieusness of
an allegation made, the inherent unlikelihood obecurrence of a
given description, the gravity of the consequerimsging from a
particular finding are considerations which mugéetfthe answer
to the question whether the issue has been provedhe
reasonable satisfaction of the tribunal; and

(5) In such matters, reasonable satisfaction shoolde produced by
inexact proof, indefinite testimony, or indirecfenences; weight
Is to be given to the presumption of innocence thredexpected
exactness of proof.

The nature of the charges brought against the ipoaer generally
and the consequences for him if made out, as welithe specific
allegations of dishonesty and impropriety mentigmedan that we have
sought reasonably clear and congent evidence ier dadbe reasonably
satisfied they have been established. The needullsrto examine and
review the extensive documentary evidence, thestridved oral evidence
and the parties’ submissions having regard to themesiderations,
accounts for the length of these Reasons.

Where there has been a conflict between the evedehcthe client
and the practitioner on important matters, we hsmaght to identify the
factors which have led us to accept the evidencenef over the other.
This has included consideration of any corroboga@widence from the
client's partner and the client's friend and of é&xéstence of objective
facts and probabilities. It has also included rédga the demeanour of
the witness in respect of evidence given in retatmparticular issues, but
recognising the limitations in determining crediyil on that basis,
especially where the witness is of a differentunalt background.
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Generally our view, taking into account all thetéas mentioned
above and having regard to all of the evidencthas where the evidence
of the practitioner and the client is in conflicte prefer the evidence of
the client.

The Conflict Complaint

The legal framework

80

81

82

83

The complaint against the practitioner is that has wguilty of
unprofessional conduct in July 2002 to DecembeB20Qhat he failed to
ensure that the client's interests were properdyegted and advanced in
relation to the client's liability for costs payalio the practitioner and
improperly and calculatedly advanced his own irgerén respect of costs
in conflict with and to the detriment of the clisninterests.

In support of that complaint the Committee refertedand made
submissions as to the duties and responsibilittea practitioner as to
costs with respect to:

(1) thelLegal Practitioners Act 1893

(2) theFamily Law Rules 198&Cth);

(3) alawyer's duties as a fiduciary; and

(4) theProfessional Conduct Ruldé®83(WA).

The issue is not whether the practitioner breacthese specific
duties and responsibilitigger sebut, having regard to these statutory,
legal and professional obligations and the extérdny breach of them,
the practitioner's conduct is, according to thevant test, to be regarded
as unprofessional conduct. Moreover, to the extest the practitioner
maintains that he acted in accordance with Raenily Law Rules 1984
and or thelegal Practitioners Act 1893elating to costs, that may
constitute a defence to the claim of professionatonduct.

We mention also in this context that, as the Comemithas
recognised by the terms of the charge, the contpiaimelation to the
making of the second costs agreement and the gofirtge withdrawal
authority is not in itself one of the practitionkeing in a position of
conflict between his interests and those of hientli In a sense the
negotiation and implementation of a costs agreemalitnecessarily
involve a degree of conflict between the interestihe practitioner and of
the client, for example in relation to a departinoen the relevant scale of
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costs and the hourly rate struck. That is whywaeous rules of court
seek to manage that situation. The complaint i®dke practitioner by
his conduct improperly and calculatedly (knowingind deliberately)
advancing his interests in conflict with the clisnbterests.

Costs provisions in theLegal Practitioner's Act 1893

84

The Legal Practitioners Act893 makes provisions concerning a
practitioner's costs. Section 59 provides reldyahat a practitioner may
make a written agreement with a client respectmegamount and manner
of payment for fees including by a gross sum (lusum), but provides
that no such agreement shall exempt the practitidoe liability for
negligence and that the agreement may be reviewethd Supreme
Court. Section 65y hich is unaffected by s 59, provides by s 65(&k th
where a lump sum bill, that is a bill not contampidetailed charges, is
served on the party charged, that party may wig8tirdays require the
practitioner to serve a bill containing detailedniis. By s 66, a party
charged with an itemised bill of costs may withih days serve a notice
requiring the bill to be taxed in the Supreme Couy s 66(A), upon
such taxation the taxing officer is to give effémzta s 59 agreement. By
s 65(3) a bill of costs shall include notice ofgbeights of itemisation and
taxation.

Costs provisions in theFamily Law Rules 1984

85

86

87

The Family Law Rules 1984Cth) made under thé~amily Law
Act 1975(Cth) apply in relation to the practice and procedof the
Family Court of Western Australia in the exercisé its federal
jurisdiction (by s 123 of th&amily Law Act 197p With respect to the
exercise of the Court's non-federal jurisdictios, anferred under that
Act or other legislation, thEamily Law Rules 1984dlso apply "as nearly
as maybe" (by r 9 of theamily Court of Western Australia Ru)es

Order 38 r 26 of th&amily Law Rules 198grovides that "a lawyer
may enter into an agreement with a client of theykx relating to the
costs to be charged by the lawyer for work done doproceeding”.
(There is no separate definition of a costs agraémdiowever: (1) such
costs agreement must be in writing and be "fair l@asonable”; and (2)
at the time of entering into it, the lawyer musbywde a pamphlet
summarising the main effects of the order and ta@d availability of
independent legal advice concerning the costs agret.

By O 38 r 27 a party to the agreement may applyéocourt to set
aside such agreement if these provisions are mopled with. By r 36 a
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lawyer must serve a notice of rights on the paidplé for the costs,
including notice that that person may, if an acequayable is not in the
form of a bill, request a bill and may dispute thk. Rule 37 provides
that where a lawyer has not served an account, i do so within

28 days after receiving a request by the personhaisgoaid or is liable to
pay the costs. Rule 38 provides that a personhasgpaid or is liable to
pay costs, whether or not under an agreement, sguest the lawyer to
serve a bill within 28 days of receiving an accouBy r 40, the bill must
specify each item of work for which costs are pdgabontaining

sufficient detail to enable the bill to be taxeRule 42 provides for the
person liable to dispute the bill. We think thisder applies to a
substantive second or subsequent cost agreeme&me@mnto even, as in
the present case, where it is agreed to const#utariation to the first
costs agreement which is otherwise to continue.

Order 38 r 4 of the Rules provides that at varistagies of defended
proceedings, the lawyer for each party must provwadéis or her client
written memoranda stating actual costs to thatestagl estimated future
costs to various stages. By r 6 a copy must beiged to the court or
Registrar and to the other side.

We note that these provisions of the@mily Law Rules 198do not,
as does thelLegal Practitioners Act 1893specifically preclude an
agreement for costs which excludes the practitiendiability in
negligence. (Although it is of interest that thater Family Law
Rules 2004proscribe a provision in a costs agreement prevgntine
client from taking a civil action against the praoher, including in
respect of negligence. Rule 19.14(4)(a)).

Application of the costs provisions of the_egal Practitioners Act 1893

90

Both the Committee and the practitioner proceedethe basis that
the provisions of thelLegal Practitioners Act 1893as well as the
provisions of theFamily Law Rules 1984pplied to the Family Court
proceedings and specifically with respect to theosd costs agreement.
The Legal Practitioners Ac1893 governs the conduct of practitioners as
defined — persons admitted and entitled to practisea barrister and
solicitor of the Supreme Court of Western Australiehere is nothing in
the relevant provisions of this Act (nor in the stgedingLegal Practice
Act2003 which appear to restrict its operation in relatio costs and
taxation, to proceedings in the Supreme Court anskritt Court.
Moreover, r 16.1 of th&rofessional Conduct Rules 19f88vides that a
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practitioner shall comply with the provisions okthegal Practitioners
Act 1893in respect of costs.

However, it may be questioned whether these pravssof theLegal
Practitioners Act 1893do have application in relation to costs with
respect to proceedings in the Family Court.

Section 123 of th&amily Law Act 197%rovides for the making of
rules "providing for or in relation to the practieed procedure to be
followed in the Family Court and other courts ex@ny federal
jurisdiction under this Act", including "prescrilgmmatters relating to the
costs of proceedings ... and the assessmentairaaof those costs". As
outlined above thé&amily Law Rules 198#ake provision for costs and
taxation. By s 41 of th€amily Law Act 197%nd a declaration in that
respect, and by s27 of th&amily Court Act 1997WA), the
Family Court of Western Australia exercises fedgrasdiction under the
Family Law Act 1975as well as State jurisdiction conferred by that Ac
or other legislation. In this particular case, greceedings instituted by
the client would appear to have attracted fedewaddiction, the property
proceedings constituting a "matrimonial cause" efsndd in theFamily
Law Act 1975. That is, being "proceedings between the parties to
marriage with respect to the property of the parte the marriage or
either of them and arising out of the marital nelaghip".

The position would seem to be that the costs piavssof Family
Law Act 1975theFamily Law Rules 1984nd theFamily Court Act 1997
and rules made thereunder constitute a code indetad&cover the field"
with respect to costs and taxation in matters emRamily Court, so as to
exclude State legislation dealing with those matteFhis would seem to
be so at least where the Family Court is exercigeagral jurisdiction, as
here, so that a constitutional inconsistency argumeay operate. The
argument may also apply where the Family Court Xer@sing State
jurisdiction. De Pardo v Legal Practitioners Complaints Committee
(2000) 97 FCR 575 at [18-24], [47] and cases citaftiss v Barker
Gosling (1993) 16 Fam LR 728 at 748-9. How far, if at #iis position
affects the "ordinary jurisdiction" of the Supre@eurt to order a taxation
of a practitioner's (its officer's) costs is noegently material. Weiss v
Barker Goslingalso held that the family law legislation governicasts,
including an agreement to costs which are in desfas opposed to an
agreement settling a costs dispute or enforcingsts@greement), did not,
except where displaced by State legislation, exclind "State common
law" (as there described) contractual requirememitsfairness and
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reasonableness and the absence of undue influgudieadle to costs
agreements.

Importantly for present purposeBge Pardo v Legal Practitioners
Complaints Committeedecided that theFamily Law Act 1975 the
Family Court Act 1997and theFamily Law Rules 1984lo not exclude
disciplinary proceedings under thegal Practitioners Act 1898gainst a
practitioner in Western Australia in relation test®of proceedings in the
Family Court. This was so even where the discgriinproceedings (as
here) may provide for a reduction or refund of feea client. We note
that an application by the practitioner in thatecés leave to appeal from
the decision of the Full Bench of the Federal Cauas refused by the
High Court as having "insufficient prospects of egss".

In fairness to the practitioner, it is importantathwe give
consideration to the question of the applicationtlod relevant costs
provisions of thd_egal Practitioners Act 1893For present purposes, we
do not think it is necessary to finally decide wiestthe second costs
agreement is governed by the relevant costs pomssof thelegal
Practitioners Act 189%ecause of the degree of overlap between those
provisions and the costs provisions of family Court Rules 1984 We
proceed on the basis (in favour of the practitiprtbat it is only the
provisions of theFamily Law Rules 1984and not additionally the
provisions of the_egal Practitioners Act 1893vhich govern the making
of a costs agreement and the itemisation and taxaficosts.

It will be apparent that the practitioner's condurctrelation to the
terms and entry into of the second costs agreeamhthe practitioner's
subsequent conduct in initially refusing requesis &n account and
itemisation must, in the sense described above {#hanot equating a
breach with unprofessional conduct), be testednaga(l) theFamily
Law Rules 1984;(2) the general fiduciary principles governing
agreements between a solicitor and client; and %8 relevant
Professional Conduct Rules

Fiduciary obligations

97

As regards the general principles governing thedaoh of a
practitioner in the negotiation of an agreementcosts, these are well
known and the relevant principles were not in dispuThe Committee's
submissions set out the principles and the relesatiitorities. With some
modifications we adopt those submissions as follows
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1. The solicitor is a fiduciary to the client ands such, owes
fiduciary duties to the client, including in relati to entering into
an agreement with the client in relation to codtaw Society of
New South Wales v Foremaf1994) 34 NSWLR 408 at 436 - 7 (a
misconduct case).

2. The content of such obligations will vary witinetcircumstances.
However, a solicitor's duties frequently involvé) ensuring that
the client, because of independent advice or otlservis not seen
to have entered into an agreement with the sofigitoreliance
upon the trust arising from the relationship betwége solicitor
and client; (2) full and frank disclosure to thaent of all
information known to the solicitor which the cliesthould know;
(3) if there are aspects of a contract in respéctvioich the
solicitor may be in a position of advantagis-a-visthe client,
those must be brought to the client's attentiothabthe client can
properly decide, in an independent and informed, wdhether to
enter into the contract. Foreman at 436 -7. These duties
particularly apply where the costs agreement pewidor the
payment of fees other than in accordance with alusustatutory
scale. Foreman at 436 - 7;Brown v Talbot & Olivier (1993)
9 WAR 70 at 77 (a "reasonableness of costs" case).

3. A practitioner who makes an agreement as toscesth a
practitioner must take all reasonable steps to a@xplthe
agreement and its impact on the client and en$waethe client
understands it. It will not be sufficient meretycomply with the
statutory obligations concerning the provision gdaanphlet as to
costs because this is directed to ensuring fairness as
constituting the test of it.Twigg & Co v Rutherford(1996 20
Fam LR 862 at 881 - 884 (a reasonableness case).

4. There is a common law duty that a costs agrekernenfair
(relating to the circumstances of entry into thentcact) and
reasonable (relating to its terms). Fairness Imeeans that the
client fully understands and appreciates its terntisprecludes
"any suspicion of an improper attempt on the swlits part to
benefit himself at his client's expense". It i necessary in this
context to show that the client received indepenhdaivice,
although it will be an important factorWeiss v Barker Gosling
(1993) 16 Fam LR 728 at 759 (a reasonableness. case)

08 We mention in this context that the fact that atc@greement is
found to be unreasonable or not fairly entered,irdoa separate issue
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from whether the practitioner concerned has bedtygi unprofessional
conduct.

These cases may be regarded as supporting theabpngpositions
that: (1) a lawyer must seek to avoid a positiorcarflict of his or her
interests with that of the client; (2) where sughoaition does exist, as in
negotiation on costs, the lawyer must be astutebierve the relevant
rules of court, professional conduct rules andptieciples governing the
obligations of a fiduciary, so as to avoid a siwatof an "unacceptable
conflict"; and (3) that will generally require tlpgactitioner to provide a
full and frank disclosure of his interests, hisitgkreasonable steps to
ensure the client understands the agreement so mmke an informed
choice, and the provision of independent advicehatTsaid, what is
required in each case will depend on the particdecumstances
including, importantly, whether the client is invalnerable position as
against the practitioner.

The practitioner also referred to:

1. Cerini v McLeods (A Firm)[2004] WASC 45. In this case
Pullin J discussed the extent to which the expedenf the client
in business matters and in dealing with lawyersldidoe relevant
to determining the reasonableness of a costs agreeniHe held
that a client's business experience may be releasamd the level
of explanation required as to the difference betwseale costs
and agreed rates, and further as to the extenthiohwa client
might be taken to understand the terms of an agreewmhich he
had read. In that case the client had held aestake licence for
many years, had been a registered builder, wageatdi of a
company, was a partner in a firm which owned afplot of
properties, had been a local government counciiad built up
assets in excess of $3 million and had regularlaltdevith
solicitors. The costs agreement had been providedim and
briefly discussed. He had taken it away, reaghitocopied it,
signed the copy, returned it the next day, undedstband had no
questions to ask in relation to it. It was helatthn those
circumstances there was no need for the solicdoexplain the
document to him.

2. Legal Practitioners Complaints Committee and Penkj2006]
WASAT 62. The client had brought a complaint oprofessional
conduct against a practitioner, including that pinactitioner had
not accounted for $900 said to have been givenirto by the
client. Receipt was denied by the practitionar.dismissing the
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complaint, the Tribunal took into account that ¢hent had failed
to make any complaint in this respect to the ptiacier,
notwithstanding the numerous discussions and regwis
between them.

We have dealt below with some further submissioaslenby the

practitioner concerning his defence to the Confliomplaint.

The Professional Conduct Rules

102

In relation to the Law Society of Western AustraReofessional

Conduct Rule4983 (the Professional Conduct Rulesamended to
December 2003 (and relevantly current in 2002 &@B}, the following
are relevant:

1.

A practitioner shall treat his client fairly andgood faith having
regard to the client's position of dependence upon his special
training and experience, and the high degree it twhich the
client is entitled to place in him. Rule 5.1.

A practitioner shall always be completely frarkd open with his
client. Rule 5.2.

A practitioner shall give undivided fidelity the client's interests,
unaffected by any interest of the practitioner.leRll.

A practitioner is under a duty to provide theemd with the full
benefit of the practitioner's knowledge and to easthat the
client's interests are properly advanced and piededRule 7.7.

A practitioner must not allow a position to @ached where the
practitioner's duty to a client and the practiticm@®wn interests
conflict. Rule 7.8.

A practitioner shall as soon as possible infarolient of the basis
of calculation of his costs. During the coursetled retainer the
practitioner shall promptly advise his client ofyacircumstances
likely to have a substantial effect on the amountbasis of
calculation of such costs or disbursements. R0I8.1

A practitioner shall comply with the provisiod the Legal
Practitioners Act 189 respect to costs. Rule 16.1.

A practitioner shall within a reasonable timdeafbeing so
requested by his client render a bill of costs cmgeall work
performed for that client to which the requestteda Rule 16.4.

Before entering into a retainer with a clientpractitioner must
provide his or her client with a brief statemerttisg out matters
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including the basis of calculating professionalsfethe client's
right to receive a bill of costs, the client's tigh a review of costs
by taxation and any other matter required by laweadisclosed.
Rule 16A (June 2002).

103 As regards the applicability of th€rofessional Conduct Rules
relating to a practitioner's costs for a mattethia Family Court, we think
that the operation of r 16.1 is qualified to theteex that thelLegal
Practitioners Act 189&pplies in respect of the practitioner's costsreHe
we have said that we do not think it does. Howeileseems to us that
r 16.4 and r 16A do apply with respect to costshie Family Court, in
addition to the provisions of thiéamily Law Rules 19844t least to the
extent that the practice rules are not inconsisteatewith. We are
fortified in that view by the reference in r 16A"tiequired by law" rather
than to the_egal Practitioners Ac1893 Moreover, we think that r 16A
applies to a substantive second or subsequenagostment entered into
even, as in the present case, where it is agreednstitute a variation to
the first costs agreement which is otherwise tdinae. In any event we
think that requirement is necessary to meet theit'spf r 16A. (As to
which see the Foreword to tReofessional Conduct Rules

The facts relating to the Conflict Complaint

104 For reasons detailed in the following consideratioh the
Overcharging Complaint, we find the practitionerswiast engaged to act
in this matter at the time of the first meetingghwihe practitioner on
25 July 2002.

The first costs agreement

105 The practitioner and client had first met at thenalation
conference at the Family Court on 25 July 2002 thwedh returned to the
practitioner's office. Here the client signed antialled the first costs
agreement. By this document the parties agreedthieapractitioner's
costs would be charged on a time basis, relevé#h0 per hour. It
provided for interim billing. It further providethat if the client was "not
happy" or did not fully understand the terms andnhdiions of
engagement, then the client should seek indepetefgadtadvice in which
event the practitioner would pay for such legalieelwp to a limit of
$250. A similar provision is included in the acqmanying Explanatory
Notes. These Notes also referred to the cliemylsty to request an
itemised account and a further right to taxatiothefitemised account.
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We mention that the Scale of Costs attached toBkganatory
Notes provided for an allowance for solicitors umaleing work of the
type the practitioner performed at $117 per ho@n the taxation in
May 2004 Registrar Moroni referred to the then entrscale allowing
$160 per hour (although he applied the first cagteement and allowed
the practitioner costs at the rate of $250 per hodihe hourly amount
charged under the first costs agreement was threrafoate substantially
higher than the practitioner was entitled to urtlerscale.

The practitioner in his witness statement datedO8®ber 2006
refers to the client having initialled the firstate agreement at provisions
acknowledging: (1) having read and understood ¢jieeanent and receipt
of the Court Scale of Costs and explanatory naiaesd; (2) having been
given an explanation in relation to the Scale o6t€and having been
advised of her entitlement to seek independentl lagaice. In his
evidence the practitioner says that he explainedfitat costs agreement
to her and provided her with a copy of it and tekated papers either on
that day or another date soon thereafter. ThetiRoaer's copy of the
Explanatory Note on Costs in Family Court Mattees la handwritten
note on it "Handed to [the client] 25.7.02". Howev given the
practitioner's practice of backdating documentsdgailed below), we do
not place reliance on this endorsement.

The client says in her witness statement that gt nieeting the
practitioner told her not to worry about reading tbapers but simply to
sign them and that she did so. She says that W&seno explanation of
the document nor of her right to have the costedaxHe had said merely
that they were all about him representing her attingy paid Moreover,
she says she was not provided with a copy of theedgent nor the
explanatory notes until at the earliest receipthe practitioner's letter
dated 21 October 2002. She says that she didskotoa a copy at the
meeting because she was concerned to keep costs délae knew that
lawyers charged on a time basis and that it waoitapt therefore to
keep the meetings with the practitioner brief.

In cross-examination the client said that she wesra that solicitors
charged at an hourly rate and that engaging aiteslizould be expensive
but that at no time was she made aware of the erargrate of $250 per
hour. Had she known that the practitioner's woduld cost in the order
of $20 000 she said she would have done the workelie From
conversations with others she had formed the btiegf her costs would
be in the order of $3000 - 5000. She regarded G50 "expensive
enough”. (T:92, 11.06)
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The client said that at the meeting on 25 July 20@2 practitioner
put some papers in front of her to sign, sayinggri'shere, sign here",
including one of which the practitioner had saithis is for me to get
paid". She had said: "well fair, enough, since wo@ going to work for
me you have to get paid for".

That was the extent of his explanation of the daim Concerning
her initialling the document, she says the praxtgr had said: "Do not
worry to read the papers" and that she had not.e &id under
cross-examination by the practitioner: "l did hessa | trust you. You
were working for me and you are supposed — and soenho work for
me | suppose he will do the right thing."

The client had thought if he didn't want her todréi@e document that
was to save time. She said "there were gquestionsthought okay; he's
my son's friend and if my son told me he that geisg to look after me,
so he will do it". She understood that he was \wayKor her and that he
"will get pay at the end".

The client "supposed" that she was agreeing toapayourly charge
but did not know what the rate was. He never naetil a figure of $250
per hour. She said that he did not give her a adpirte document. She
said that she had thought that if the practitiaidn't provide a copy that
was again to keep costs down. At some point stesh@ to him that she
wanted him to bill her periodically but came awandarstanding (it is not
clear from what), that he would be paid at the ehithe proceedings. She
acknowledged that in her complaint to the Committke had said she
had "willingly" signed this document. That meastie explained, he had
not "pointed a gun at me". (T:3-19, 1.11.06)

For present purposes it is not necessary to resbiseconflict as to
the extent if any the client read the documenta/iwat explanation if any
was given by the practitioner concerning them amether copies were
provided at the meeting. Although the Committdierseto the first costs
agreement in its Statement of Facts supporting gleunds of the
complaint which covers the period July 2002 to Delger 2003, the
Committee made no specific complaint concerningstgaing or terms of
the first costs agreement or the lack of explanasie to its terms. The
Family Court taxation was based upon the termb@®fBgreement.

We have set out the evidence in some detail howdarause it
forms part of the background as to what follows bBedause the client's
evidence concerning the circumstances surrountimgigning of the first
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costs agreement is consistent with her evidendte e circumstances of
other meetings and in particular at those duringcwishe signed the
second costs agreement and the withdrawal authoktgr evidence of
this meeting is moreover consistent with her evegegenerally as to her
reliance upon and trust in the practitioner, notyom relation to
conducting the proceedings, but also as to theitraotual relationship.

It seems likely, and we so find, that at leastly time of receipt of
the practitioner's letter dated 21 October 2002¢ fttlient was in
possession of a copy of the first costs agreemé&he letter refers to an
attached copy of the agreement and although tkatatiannot remember
whether it was enclosed there is no evidence tgesigthat it was not.
We are prepared to accept her evidence on the f@ihshe did not read
the document and therefore did not know from tlwatrse of the hourly
rate of $250. However, she was aware of the meaf solicitors to
charge at hourly rates and she was clearly in gipo$o know the hourly
rate of $250 by reading it on the front page ofdbeument.

Equally clearly, from 25 July 2002 onwards, the ctiteoner was
cognisant of the fact that there was an agreememtden them that he
would charge on a time basis and that such agreeimelnded express
provisions concerning her rights and interest itaimling legal advice in
relation to signing a costs agreement. Further,adsgised in the
Explanatory Notes, that the client had rights toitamised bill of costs
and taxation of those costs.

Memorandum of notification of costs dated 12 Augus2002

118

119

On about 19 July 2002 the husband's solicitordd fide notice of
address for service and in accordance with O 3&hefFamily Law
Rules 198%rovided a Memorandum of Notification of Costs.isTétated
that the husband's costs to that date were $1B80hts estimated costs
for preparation of trial were, additionally, $50@0d that his estimated
costs for trial were additionally $3000, a totalthee end of the trial of
$9200. A copy of this Notification was providedatitly to the client by
the solicitors' letter of that date and to the ptaner some time after
25 July 2002. (T:77, 7.11.06) At the relevantestherefore, the client
and the practitioner were aware that these wereatheal and estimated
fees of the husband's solicitors.

There was a direction made by the Family Courbatconference on
25 July 2002 that, in accordance with thamily Law Rules 1984the
practitioner within 21 days provide a notificatiohcosts.
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By a Memorandum of Notification of Costs dated 1&yAst 2002,
the practitioner advised the client that her cagtsto that date were
$1000, that her estimated further costs up to anldiding the directions
hearing [and conference] on 10 October 2002 weB®&1o $2000, that
her estimated future costs to a further ConcilratiGonference were
$1000 [no such conference was programmed], tha¢$tenated costs up
to a pre-hearing conference were $1000 - $4000ffaid'In all matters”,
her estimated costs to the conclusion of a defented were
approximately $4000 to $8000. There is a typedossaiment at the
bottom of the page that the memorandum is intertddeoe an estimate
only of the likely costs and that in the event thatter proceeded to trial
the actual costs may well differ from those given.

The client says that she may have received thatirdent at the
meeting with the practitioner on 12 August 2002. he Sdoes not
remember.

When he was cross-examined on this document, Hetifponer gave
some extraordinary answers. He said in relatiothéofigure of $1000
that this did not represent his actual costs bt @@y an estimate. He
supported this assertion by reference to the eadwst at the bottom of
the page, notwithstanding that this clearly did redate to the entry for
"actual costs". He said he had not worked outdtteial costs and the
figure of $1000 was based on "guess work". Herwdooked at his file
and time sheets. He said he had made many "estmat costs on this
basis. He then said that there were no actuak dmst only "work in
progress"”, as it was not yet billed. Then he faad this sum was only for
work on 25 July 2002. He also said that the efutrycosts of $1000, and
also for $4000 to $8000, were not his calculatibns figures carried
forward from an existing document used as a pretedte which he had
added the other items. He agreed that the figuir84000 to $8000 were
to the end of the trial for all matters, then appdao resile from this and
total all the figures given. (T:89-92, 7.11.06:32, 30.11.06)

We reject the practitioner's attempt to disavow twigahad written in
this Memorandum. It was produced at the time amdyant to a court
direction. It was in line with the estimate prowld®y the husband's
solicitors, of which the practitioner and the ctievere both aware. There
was then no reason why the practitioner could meehgiven his actual
costs (or a close approximation of those) and aoresbly accurate
estimate of costs to the completion of the tri#e find that the figures
given for actual costs to that time of $1000, ahd éstimates to the
conference on 10 October 2002 of $2000 to $300G@acdconcluded trial
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of $4000 to $8000, represented the practition&ate ®f mind at the time.
The practitioner's attempt at the hearing to distanimself from these
figures and their obvious meaning was, we belieeeause he understood
the extent to which they demonstrated (1) there meashargeable work
undertaken prior to 25 July 2002 and (2) the clan$22 000 in costs in
his notifications in October and December 2002 wasipportable.

Memorandum of notification of costs dated 9 OctobeP002

124

125

There was a second conciliation conference at thiliF Court
between the parties on 10 October 2002, attendetidopractitioner and
the client and the client's friend. The practie@osays that at this time he
provided to the client a Memorandum of Notificatioh Costs dated
9 October 2002.  (The practitioner's letter dated F@bruary 2003
includes a statement to this effect.) This Memouamds a very untidy
document. At the top it has a faxed receipt fronother firm of
solicitors. The practitioner said that he had usedform when employed
by that firm and he had since photocopied it anedus as a pro forma
document, altering it as required. The Memorandsupartly typed and
partly in handwriting (the client, the figures, theal paragraph and the
date). Some of the writing has been scrawled tditouThe practitioner
acknowledged that the writing of the date, or asteéhe day (9th), at the
bottom of the document was not his and thought hieatnust have found
a document with this date on it. (T:74, 30.11.06he Memorandum
advised the client that her "actual costs up toianiding the directions
hearing scheduled for" [there is a blank] "are $850No explanation was
given as to why the known date of 10 October 20@23 wot included.
There is then a reference to "Custody etc" procesdi Next, that the
estimated costs up to "the Conciliation Conferengete approximately
$5000 and "In all matters your future estimatedsts the conclusion of
a Defended hearing will be approximately [in hanitng] $50 000." The
final paragraph in handwriting reads "If we seftie $150 000 you will
get $128 000 net proceeds". That is, a differefcg22 000, payable in
respect of legal costs and disbursements. (Thenimgaf "net" in this
context was made clear by the practitioner in ece@snination. See
T:60, 30.11.06.) The same endorsement as in tlgrigitMemorandum
appears at the bottom of the page. There was ideree or submission
that, as required by teamily Law Rules 19840 38 r 6), a copy of this
Memorandum was provided by the practitioner to @wart and to the
other side.

The contents of this document, including in pattcuthe final
paragraph with the entries written in hand, casismerable doubt upon
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the date on which it was in fact created and signethe practitioner, or
at least when the penultimate figure and final geaph were added. Two
months earlier the practitioner had estimated totats (including $1000
of actual costs incurred) up to and including thenference on
10 October 2002 at $2000 to $3000 and to the ceiweiuof a defended
hearing as $4000 to $8000. Those estimates appated the husband's
actual and estimated costs. There was no appbasm upon which on
9 October 2002 he could justify charging $22 00Canything like that
sum for achieving a negotiated settlement of $1ED (Neither was there
any apparent basis upon which he could calculaestim of $22 000 as
being a reasonable fee for work undertaken andetcuidertaken in
achieving a future settlement. And, as the piagttr had previously
advised in August 2002 that fees for a defendedrggavere estimated at
a maximum of $8000, the suggestion in this Memouamthat they might
reach $50 000 was not believable. There had beemnvork of any
consequence between the dates of the August andb&ctcost
notifications. The practitioner sought to expldire increase by his
greater understanding of the matter and the wayhich the defence of
the client's property claim was being conducted.2k, 7.11.06) But
there was no evidence which supported this assedimd we do not
accept it as an explanation for the increase irctis¢ estimate. Moreover,
it is not consistent with the final paragraph o¢ tllemorandum which
contemplates a settlement of the matter.

The client says that she did not see this document
10 October 2002 and first saw it on about 27 FalgrB@03 on receipt of
the practitioner's letter of that date. We acdbptevidence of the client
as to her first receiving the document at the en@eatruary 2003 for a
number of reasons. First, as the practitioner iooefl, the client was
very conscious of the costs being incurred and amxsous to know what
these were. She had not engaged a solicitor aiutset because she was
concerned about lawyers' costs. She gave evidaatshe believed from
her general enquiries that her likely costs woudd ib the order of
$3000 - $5000. (T:80, 91, 1.11.06) She knew whet husband's
solicitors had estimated as to their fees. Hadb&®n told in October of
the existing and estimated costs we have littlebtthat she would have
been alarmed and raised the matter with the piaetit, or at least with
her friend. We think her reaction to reading thembrandum, and in
particular the last paragraph, would likely haverb¢he same as at the
end of February 2003 when made aware of claimeds cafs $22 000;
namely one of shock and distress. Second, assushimglid receive the
Memorandum of 12 August 2002, it seems very likédgt she would
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have queried the very considerable discrepancigsvelea the two
estimates or, again, taken these up with her frieftird, the evidence of
the client's friend corroborated the client's emimke that the practitioner
did not give the client any documents on 10 Octobldad he provided
this document to the client, it seems inevitablat tshe would have
referred it to her friend. The client's friend domot remember any
discussion of fees on this day. (T:144, 6.11.0&reover, the friend had
been "harassing" the client to find out the prawigér's costs and on that
day (10 October 2002) the friend had rung the praer's office with a
view to discussing his charges and costs and askiag he send a
memorandum of costs. He did not return the c@lt122, 141, 6.11.06)
All of this is entirely inconsistent with the clieand the friend receiving
the Memorandum on 10 October 2002. We mention that the
practitioner's case he did speak to the clieneésdrabout elements of the
case at this time, including in relation to offak settlement made as
evidenced in his telephone note. During her ceossnination, he put
this to her. She emphatically rejected the suggestNotwithstanding
the existence of the note, we accept the cliem€ad's evidence that there
was no such conversation. Finally, to the exteatgractitioner suggested
the client had a poor recollection of these eventsnote that when she
completed the Complaint Form on 5 May 2003 she §ags18) she did
not receive the Memorandum in October 2002.

The practitioner was cross-examined at length endiscrepancies
in the Memorandum and his answers were wholly usfaatory. At one
point he suggested that his estimate of fees upgh&o hearing on
10 October 2002 was $10 500, that is the combimeouats of $5500 in
parl and $5000 in par3. (T:51, 30.11.06) Byensfice to the
practitioner's itemised bill dated 22 December 200&ppears that the
amount charged for the period 13 August to 10 Gat@002 (the
guantum of which Registrar Moroni rejected) was &84 With "actual
costs" of $1000, that gives a total of $4400. #swput to him by a
member of the Tribunal that on the basis of thisideandum, his costs
to the conference on 10 October 2002 were estin&t&8500, but in the
event there was a settlement later on that day beldvbe claiming
$22 000 in costs. There was no satisfactory ansWe66-67, 30.11.06)
None was available.

The fact that a negotiated settlement was subséygweahnieved and
that the practitioner included the sum of $22 0f@XChis fees in the second
costs agreement in February 2003, suggests thatddament dated
9 October 2002 was created at about the time ofpthetitioner's letter
dated 27 February 2003 and for the purposes otisiamh in it. That
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would explain how the last paragraph of the Memduan throws up the

precise amount of $22 000 for costs. Although stmhduct by a legal

practitioner seems improbable, it is relevant tteribat the practitioner
on other occasions created documents much latertkigadate they bear
and including reference to events which (as we)fthd not take place (as
detailed below). It is also material to observat ttome week or so after
this alleged costs notification the practitioneoterto the client seeking
an amount of $1500 for "legal costs". That is agaconsistent with a

claim of actual costs to that point of $5500 anthesgted total costs to a
hearing of $50 000.

We find that the Memorandum dated 9 October 2002 e created
nor signed by the practitioner on about 9 Octold€®22and was not
created until about February 2003 and was not geavio the client until
receipt of the practitioner's letter dated 27 Faly®003. The several
references in that letter to the effect that therddeandum was handed to
the client on 10 October 2002 are self servingfalse.

The practitioner, by letter dated 21 October 2002 the client,
requested $1500 for legal costs pursuant to thenJesf Engagement.
The practitioner says he only received $1250 paichim in cash at
Miss Maud Restaurant on 31 October 2002. Thisd&tm was paid into
his trust account and a receipt dated 1 Novemb@? 2fiepared. The
practitioner said that shortly before, the clieatlspoken to him and said
she could not pay $1500 and would bring $1250 athen day. She had
"money issues".(T:77-78, 30 .11.06) The client says she paidftiie
amount in tranches of $250 in cash at their meebimg@0 October and
$1250 in cash on 31 October 2002 at Miss Maud Remta We are
inclined to accept the client's version of evemtglee basis that there was
a discussion about payment of $1250 and her detdiscription of the
circumstances of the first payment on 30 Octob&22énd the fact she
was the payer, suggests she has a better memdng otcasion. We do
not regard this matter as going to the practitisneonesty, but only as to
his memory and record keeping.

The settlement of the property dispute

131

On about 30 October 2002 the practitioner wroteh® husband's
solicitors with an offer of settlement. This prgpd an equal division of
the matrimonial property so that the parties retaamassets including the
boat and motor vehicles in their possession, thePAdWares be divided
equally, the husband acquire full ownership of regrimonial house and
assume liability of the mortgage, and pay $150t00Q0e client.
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By letter dated 28 November 2002 the husband's cisob
responded. Although disputing the value of soméefchattels and the
husband's sole liability for the mortgage, theyeagrwith the proposal,
save that the husband offered to pay $130 000.

The client recalls discussing this offer. She wdr#140 000 and the
practitioner suggested she counter with $142 0000n about
11 December 2002 the practitioner wrote to the &ndls solicitors
offering settlement based on a payment by the masbf$142 000.

On about 18 December 2002 the husband's soliooote a short
letter offering to "split the difference™ by makirgpayment of $136 000.
This was on the basis that if agreed they woulghgmes consent orders to
be filed prior to the New Year break.

The client in her witness statement says this offes also discussed
with the practitioner, on 19 December 2002. Heppsed she pursue a
claim for $142 000. The client was concerned thahe did this, the
matter would drag on. The client agreed to settiehe basis offered.
This meant that she would receive $4 000 less higaraim of $140 000.
On the next day, 20 December 2002, she rang thatitpyaer to ask the
outcome of the AMP shares and recovery of her esggewf renovating
the house. She says "[The practitioner] told mefaget about the
expenses and seemed annoyed that | had raised thersaid | would get
half the AMP shares". (The practitioner in hisd®nce recalled a quite
different conversation on this date — see below.)

On about 20 December 2002 the husband's solidionsarded draft
consent orders. On 30 December 2002 the cliergnddd at the
practitioner's office at his request to sign soapgs.

The client says that she is not sure what papersigimed because
the practitioner put several documents in fronhef and flipped over the
pages to where he wanted her to sign and she di®lse did not have the
opportunity to read the documents. She said steexaited about the
matter being finalised and that the practitiongvesged to be in a hurry.
She did not tell him she was unhappy with the settint. The documents
were not explained to her. Neither was a copyhef documents then
provided to her. It appears that amongst the gaplee signed were the
consent orders.
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The Costs Disclosure Statement dated 30 December020

138

139

140

The papers put before the client on 30 Decembe? 26> appear to
have included a document described as "Costs DBisdoStatement".
This was dated 30 December 2002 and apparentlydbagen the
practitioner's precedents and intended to be peoviak the time of his
initial engagement. It refers at the top to PCR,leeing a reference to
r 16A of the Professional Conduct Rules It recorded the basis of
calculating fees as being the hourly basis "asiBpeédn the Terms &
Conditions of Engagement provided herewith". §ltnot suggested a
copy of such document was then provided.) It panages the main
provisions of s 59 oThe Legal Practitioners Act 18%hd states that, as
specified in s 65 and s 66 of the Act, you may initB0 days of receiving
a bill require us to provide you with an itemisall bf costs and within
30 days of receiving that have it taxed "in the r'8ope Court of WA".
There is a typed subheading in bold: "The totaltsals known, or an
estimate of costs or a range of estimates if moisreasonably practicable
to provide an estimate". Alongside this and segiyityped in a different
font is - "$1500 - $15 000". By hand this has baded through and an
addition made "$22 000 - $50 000". It is reasopatiear from the
heading of that paragraph that it is intended teecdhe "total costs"
which in the case of litigation, as here, meanthtend of the trial. The
practitioner having first agreed with this propmsit subsequently
appeared to dispute it. (T:218-9, 1.12.06)

The practitioner did not explain why at this partar time he
prepared a Costs Disclosure Statement clearly dietdito be provided to
the client at the time of the initial engagememeither did he explain
why this form of document, rather than that whiah lmad previously
provided as required by tlkamily Law Rules 1984yas produced.

Some of the same questions arise in relation tcCtsts Disclosure
Statement as to the Memorandum dated 9 October. 20024s again
iImpossible to reconcile the estimate of the totats with those in the
Memorandum dated 12 August 2002. To the extenptaetitioner again
sought to do so based upon his greater knowleddgkeomatter and the
alleged "intensity" of the dispute ("one of the tostly contested matters
| had ever conducted”, T:166, 6.11.06) we agaiectdhat assertion. The
evidence does not support it. The correspondeateelen the solicitors
reflects only some quibbling as to the values & #ssets and limited
"haggling" over exactly how much the husband wasap
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Moreover, the practitioner did not explain why heoyded an
estimate of $22 000 - $50 000 at a time when heimwasposition to give
an accurate record of his costs to that time, amater which except for
attending the settlement had settled. The pragéti said this was
because the client was already seeking to reputhatagreed settlement
figure and he was advising her of the costs if whkat to trial. (T:171,
6.11.06) The client denied that she had ever dotghretract her
agreement on the settlement terms. The suggettainthe client was
seeking to resile from her agreement is most ulyligezen that on both
the practitioner's and her evidence (1) it waswhe had determined to
settle at $136 000 even when the practitioner wagsing her to hold out
for more, (2) she had been "excited" to have finadlached agreement
and ended the dispute and (3) she was always cwtcabout the costs of
conducting the proceedings and would have knowhdbatinuing them
would have continued and increased the costs. eTisenothing in the
practitioner's letter of 17 January 2003, some tweeks after the
conference, which suggests this was the clientstipn. Indeed in the
penultimate paragraph, the practitioner adverta telay in settlement
entitling the client to enforce the judgment sum against the husbaie.
first reference in correspondence to the clienkisgeto re-negotiate the
settlement sum is in the practitioner's letter d&@é February 2003. This
letter was written after the client and her partmaised with the
practitioner his deducting $22 000 from the setdatrproceeds.

As mentioned, the client's evidence by her witrstgement was that
the practitioner asked her to come in on 30 Decer@®@2 and sign some
papers. She did not read the documents and di#nmt exactly what
she signed. The practitioner showed her wheregto sy flipping over
the bottom of each page to the spot where he wdrgetb sign. He did
not invite her to read the papers. She was exti&dthe settlement was
finally going ahead. She did not say at this nmegeshe was unhappy with
the settlement.

The practitioner in his witness statement does deal with this
meeting other than to record the client signed 8tatement. The
practitioner's file note for that conference doed mention the Costs
Disclosure Statement.

In his cross-examination of the client, the pramtier put to her that
on 30 December 2002 they had discussed costs amadherovided to her
the Costs Disclosure Statement of that date whecHét her read". Her
answer was: "Absolutely not. That's not true."e 8fas clear that she was
not made aware of the costs on that day. (T:32,33%81.06) The
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practitioner put to her the meeting lasted halhaar. She did not recall.
At first she said it could have been. But she sgbently said that the
meeting on 30 December 2002 was "viengf", it was "just five minutes"
and that the practitioner gave no explanation angliged no copy of the
Costs Disclosure Statement. (T:35, 36, 40, 505543.11.06)

We accept the client's evidence and find that stendt read this
document on 30 December 2002 and neither wasdt mea explained to
her by the practitioner. Had this happened, itreemevitable in the light
of her earlier concerns to know the costs and abkefithat such might be
in the order of $3000 — $5000 and her subsequemium (examined
below), that she would have questioned the prangti as to costs in the
amounts he was now indicating and discussed theémher friend.

The alleged oral agreement on costs

146

147

There is a related aspect of the 30 December Cosslosure
Statement which is of importance to the determomatdf this complaint.
It concerns the practitioner's claim (first madeimy the hearing) that
prior to the second costs agreement there wasaragreement with the
client that his costs on a settlement would be rapllsum figure of
$22 000. If would follow from this that the proma for costs in this
amount in the second costs agreement was a doduagnaritan earlier
agreement. The practitioner expressly adoptedpbsstion, saying that
the second costs agreement was not prejudicialuseci reflected the
earlier agreement. (T:198, 199, 1.12.06)

In the practitioner's witness statement there igeference to any
oral agreement as to a lump sum fee of $22 00(age 4 he says he was
promised by the client he would be paid a lump $eenat the conclusion
of his services. This is inconsistent with thenterof the first costs
agreement and he did not cross-examine the cleemhis effect. Also
starting at page 4 he provides particulars of comoations concerning
the client's knowledge of "costs involved" and uads reference to the
9 October Memorandum (there being no reference herehe sum
$22 000) and the 30 December Costs Disclosure riSe¢ate At page 7
there is a reference to verbal notifications oftgoand there is no
reference to any communication on about 30 Dece2B@?2 or shortly
thereafter (the next reference being 24 Februa®8R0 There is a
reference to unspecified verbal advice on 20 Deezr®002 in an
unidentified document of that date. In dealing hwievents on
3 February 2003 the statement records "l told hercan fix the agreed
costs and she said she would want that so she knemmuch she could
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‘get in her hand'. | told her that the authorigswvhat we had discussed
before and | needed to put things in writing". pstge 13 he says that on
24 February 2003 "we had agreed on the fixed gacéhe legal fees and
disbursements" (seemingly a reference to the secosts agreement).
All of this is far short of an alleged oral agreermeoncerning lump sum
costs and the reference to "we can fix costs" esnsistent with it. We
mention also that there is no reference to thid agreement in the
practitioner's detailed account of events in hitness statement in the
Overcharging Complaint.

This failure to deal with this important matter s witness
statement in the Conflict Complaint was put to fnactitioner at some
length (T:212 - 219, 1.12.06). His quite inadequahswer was simply
that he thought he had dealt with it and that e i@ earlier been asked
about it. His further answer that the client had dealt with it in her
witness statement (T:213, 1.12.06), is to be erplaby the fact that prior
to the practitioner's oral submissions and evidetitere was no issue
about an oral agreement to pay the practitionerGRER

In  his oral submissions the practitioner said than
30 December 2002 he had calculated his costs ad@2dased on a rate
of $250 per hour to that point, and provided thentl with the Costs
Disclosure Statement of that date. (T:165, 6.12.06)

In his supplementary oral evidence the practitiosaid that on
30 December 2002 he had discussed this figure 2082 as his estimate
of his costs to date and $50 000 as the estimaje to trial. He said that
this discussion arose because she did not wangrotise consent orders
but to renegotiate the terms. She wanted to knbat\whe would "get in
her hand". (T:15, 7.11.06) When the practitionesmswasked about
documents recording this discussion, he referrdutsatto his file note of
30 December 2002, but then conceded this did ret te that sum. He
then said that in a telephone conversation on 2@eer (10 days
before) the client indicated she wanted $142 000albowing within this
sum for his costs of $22 000.

The practitioner did not put to the client thatrehbad been an oral
agreement as to costs nor such a discussion one@éniber 2002
(although he had put a discussion on costs on 8@rmkeer). This was so
notwithstanding that in her witness statement slael heferred to
telephone conversations on 19 and 20 December 800tke subject of
agreeing the settlement offer. Neither was thayequestion asked of her
concerning her alleged desire at this time to gokban the agreed
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settlement. As the chronology was that on 19 Déexr2002 she had,
contrary to his advice, determined to accept tier @ff $136 000 it seems
unlikely (although of course possible) that on leet day she would have
recanted. Her evidence was that she had rung erfallowing day
concerning the AMP shares and expenses of rengviitenhouse but that
he had dismissed her enquiries. That was the endt.o On
30 December 2002 she signed the consent ordersiteé@kto achieve a
settlement.

In the course of his cross-examination the pracidgr admitted that
when he had asked the client to come in to signctimesent orders on
30 December 2002, he had not told her about thetsCbhssclosure
Statement. He claimed that at that conference duk daid to her "we
could agree - had agreed a figure on the phon&2af000. He said in
effect there was a lengthy discussion about theeorders, the costs if
she went to trial, what she would receive after&@2 000 cost deduction
and her desire to withdraw from the settlement. dgesed that the file
note of 30 December 2002 made no mention of tfiisl76, 1.12.06) He
denied that as at 30 December 2002 he would hawerkmhat the actual
costs were, although he said he looked at theafik at the file notes to
arrive at the estimate. He then gave a lengthyaegtion of how earlier
in October 2002 he had arrived at a figure of $2@.0He was then taken
to the husband's solicitors' letter of 18 Decen#®?2 which includes
annotations by the practitioner in relation tolagbone conversation with
the client. It includes "Don't ask for $142 00®ier payout less than
$120 000, then ok". The practitioner's explanatwas that she had
wanted a net sum of $120 000 and that had shewachi®l142 000 she
would have achieved this, that is, knowing the castre $22 000. Senior
Counsel for the Committee then put to the practérahat this annotation
was not made contemporaneously. The practitioaed that it was.
(T:187, 1.12.06) His telephone note of 20 Decer@0é? records that he
talked to the client's partner and the client'sifd. It includes "wants
$142 000 to cover costs of $22 000 and get $120.00@e practitioner
was asked by a member of the Tribunal when he tbeeysral agreement
relating to his costs in the sum of $22 000 wast finade. He first said
that it was made between 30 October 2002 and 2A&sb2003. (T:68,
69, 30.11.06) Notwithstanding this initial uncantg, he subsequently
settled on 18 December 2002 as the date on whictidmmed they had
reached the oral agreement. This was "definitehg date. (T:72,
30.11.06) Yet his itemised bill of costs datedO&tember 2003 claims
only for a 6 minute (or less) call on 18 Deceml@22 (although he was
not cross-examined on this). There was no corredgrace referring to
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this alleged agreement wuntil the practitioner's tefet dated
27 February 2003.

Having regard to all of the evidence and in paldicuhe matters
identified above, we have reached the conclusiarfiad that:

(1) the client signed the Costs Disclosure Statémeon
30 December 2002 without understanding the naturethcs
document, or reading it, or it being read or expdito her;

(2) no copy of that agreement was provided to hatil the
practitioner's letter of 27 February 2003;

(3) there was no oral agreement to costs of $P2@® 18, 20 or
30 December 2002 or at all;

4) the practitioner's telephone note dated 2CeDder 2002 was not
created at that time and was not a true recorchypfcanversation
on about that date; and

(5) the annotation on the letter dated 18 Decer2b62 was not made
at that time and was not a true record of any caat®n on about
that date.

The consent orders

154

The consent orders were made on 9 January 2003.

17 January 2003 the practitioner wrote to the tlgdtaching a copy of the
orders and advising that the husband was to pa§ 823 by bank cheque
within 28 days. It advised also in relation to thier aspects of the
settlement; the discharge of mortgage to removelirat as mortgagor,
the transfer of a motor vehicle into the husbamdme, the transfer of
some AMP shares so that they held equal numbeshafes and the
transfer of a business name to the husband. Tbessary documents
were to be prepared by the husband's solicitoree [&tter proposed a
settlement on 6 February 2003.

The second costs agreement

155

156

Shortly prior to settlement, the practitioner agaquested the client
attend to sign some papers. The client says tmatreamembered him
referring to the AMP share transfers. She met igt dffice on
3 February 2003.

In the Tribunal's view the circumstances surrougdire signing of
the second costs agreement require close consaderakhe Committee's
complaint based on the signing and content of deisument raises an
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extremely grave charge of unprofessional condu€the terms of this
document are so prejudicial to a client that theenpreparation of it for
execution by the client would raise issues of thasonableness of the
terms and of unprofessional conduct in that resp8ctt here the charge
Is that the practitioner not only prepared the doent for such purpose
but procured its execution "without bringing to hatention and or
concealing from her, its terms and effect". (Adlvas not advising her
that it was contrary to her interests and thatalght not to sign it until
she had obtained independent legal advice.) Hahe charge goes to
the practitioner's honesty in relation to the emtitp of the agreement, as
well as its terms. Senior Counsel for the Commifiat to the practitioner
that he understood the seriousness of these chiargfas respect (T:193,
194, 1.11.06). The practitioner repeatedly denred these were serious
charges, an answer which the Tribunal considersimedher that he was
not being honest in his answers, or that he coetirto fail to understand
how seriously the law regards the obligations sbkcitor concerning her
or his contractual relations with a client.

There is another aspect. This agreement providedustification
for the practitioner preparing the withdrawal auttyoand making the
deduction of costs pursuant to it. If no complazain be made out
concerning the second costs agreement, much abtinplaint concerning
the withdrawal authority necessarily falls away.

Relevant parts of the second costs agreement sciati@vs:

"l, [the client] direct and authorise [the pracirer] to settle and
resolve my above claim and action in respect ofprgperty
settlement & family law claims against ... my axshand.

| acknowledge that you have advised me that thelsactually
receive net will be $114 000.00 and being substiyless than
the sum of $136 000.00 due to taxes due to the Gowealth,
my legal costs or fees, GST and disbursementsxaania fees
will be deducted from the settlement proceeds veckeifrom
[the husband].

| confirm our agreement that | will receive a clearm of
$114 000.00 and the balance of the legal fees, @8d
disbursements for TRM Legal Services will be defgasinto
and will remain in the trust account and will nat lilled until
after 2 July 2003 (the account) the balance of whgll be
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waived against me on the basis that | make no durthaims,
actions or demands and will waive my rights to isation or
taxation of the account and will take no claim egdl action
against you in consideration for your waiver of theance of
the account against me.

| authorise the settlement proceeds retained inr yiowst
account (after payment to me by cheque of $1140000he
transferred to your office account to pay the aato{once
issued after 2 July 2003) in full and final settesrh of the
account and all claims by me against you or anyrclay you
against me and that sum covers all my legal costa &xed
price as agreed by me and TRM Legal Services and Q%is
sum is agreed by me to be the fixed as a maximunalfdhe
costs and disbursements specified above and thes tef the
cost agreement dated 25 July 2002 which still reman full
force including the hourly rates and disbursemespscified
therein subject to this fixed price sum as agreedd paid
between us for these fees.

| agree that | have no further claims, actions, a@®is or
requests against you as a part of the considerafiagigning
this authority and receiving the sum referred teelmeand we
have amicably settled all claims and actions betwe® as a
result in full and final settlement for your claiior legal costs
and any claim | may have had for itemisation, tiaxaor refund
of costs paid to you or funds due to me from thitlesment
proceeds paid to your trust account.

| confirm that | am very pleased with the terms tbis
agreement and authority considering the lengthcthem has
proceeded and that | have received no offer ofese¢int for
over two and half years and that Tom Mijatovic and/
TRM Legal Services have settled the claim afterstaritial
work and effort including substantial number of f@yances,
drafting court documents, telephone calls reseassid
investigations with no prospect of settlement oympant and
considering that you as my solicitors were not paid your
services for about 12 months.

| have been provided with the opportunity of obian
independent legal advice as to this authority &edérms of the
settlement and this agreement and have choseio take¢ such
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advice as | have received a net settlement figitee legal costs
and expenses greater than | ever personally cart@essible.

| acknowledge that | had no prospect of settlingobtaining
such funds or settlement without you as my solisitnd this is
the basis of why | am willing and generous withpess to the
terms of this agreement.

| acknowledge that | have read the entire conterftghis
agreement and authority which | understand very selthat |
am completely aware and understand the terms heneth
understand the terms thereof which | have read vamidh |
have signed of my own free will."

As to the content of the agreement, it is diffictdt conceive of
circumstances which would justify a practitioneregaring such an
agreement for her or his client. Moreover, here thent was clearly
inexperienced in dealing with legal matters, readuinents in English
with some difficulty and as the practitioner muavé known, trusted and
was reliant upon him. She was moving from thet fogsts agreement
which provided for hourly rates and express rigbtstemisation and
taxation, to an agreement which fixed a lump suthlanseveral methods
(waiver, mutual release, final settlement) soughtiény all such rights
and any right to claim against the practitioner.neife was no clear
statement that the practitioner's costs were $22 00he reference to
payment of Commonwealth taxes (as well as GST) medeading, as
were the references to the practitioner having edrkn the matter for
12 months, changes to the first costs agreememnigbebnfined to
agreement on a lump sum (because it included tlagy d® providing an
account, the waivers and so on), the practitionegpgring Court
documents, and the existence of a dispute betwkem twhich the
agreement records as having been settled. Thesenwaattempt to
explain how costs of $22 000 had been calculatedelgrence to the
work undertaken or otherwise. On both witnessed' @vidence, and as
we find, the agreement had been prepared by tloditpyaer without prior
discussion with the client as to its terms, and sl was purportedly
acknowledging the opportunity to obtain legal advand the decision to
reject that opportunity. The reason the practérgorovides (in advance)
for the client refusing such advice is also tellifigr reasons explained
below.

As to the execution of the document the evidenes ®llows.
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The practitioner in his witness statement, thisgehe first occasion
when he sets out his version of the events, saitdhh gave the client the
document and he had said "it says what the settiesred costs are in
there" and that the client "looked through it aadd through it". He says
she asked many questions including "will I get $020 in my hand" to
which he responded "No, $114 000, you would hawe$d@0 000 if we
had sold the house for $142 000". He said thaltl her that we can fix
the agreed costs and she said she would wantdtstesknew how much
she could get in her hand". As regards her oltgimdependent legal
advice on the document, he said that he had seedilfie right [in the
agreement] and "I never denied her any such righie said that "the
authority was what we had discussed before anedeugkto put things in
writing". (There is no other reference in the wie statement to such
"discussion” of the terms of the authority and nal evidence concerning
such.) He says she read through it and said "Ciérevdo | sign”. He
had pointed this out and witnessed her signathie says that he had told
her he would bill the account after 2 July 2003 ardd her the account
and she had said "OK",

We observe that the questions the client is salthte asked are not
consistent with what one would expect nor her sgissiet conduct when
she did receive and read and understand the dot¢urkiea she read and
understood the document before signing it, she avbalve been expected
to raise questions as to why a new agreement da w@s being prepared,
how much his costs were, how was this amount cated] why was she
giving up her "rights" (a subject which she felosigly about as appears
below) to itemisation and taxation and so on. Blael been advised about
and understood the invitation to obtain independiegl advice it seems
most unlikely that she would not at least have wdised this new
agreement with her friend, who had been advisingroeen the outset and
had continually advised on the need to obtain a&dwa costs, and
possibly also her partner.

In his cross-examination of the client, the pramtiér put to her that
he had explained the document to her. (He hagandtthis in his witness
statement.) He had told her that his costs woul&2#£000 and that if it
proceeded to trial it would cost $50 000. That woald get $114 000 in
her hand. He put to her that she had read thensauor parts of it or
had the chance to do so. All this the client deni@l:42, 6.11.06)

In his opening submissions the practitioner saat tre did refer to
the contents of the second costs agreement duhiagtitne she was
"looking through the document”. He said he did Imole any portion or
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hold his hand over any portion and that he hadketscidentifying where
she was to sign. (T:155, 6.11.06)

In his supplementary oral evidence the practitiosays that he
explained the authority and they talked about teeamount she would
receive. (T:23,7.11.06)

When the practitioner was cross-examined, he $aitlthe second
costs agreement reflected an earlier oral agreerentdenied that his
purpose in preparing a written agreement was soitthveas enforceable
under thelLegal Practitioners Act 1893 He disputed that it was
prejudicial to the client's interests (T:198, 10B). This was so
notwithstanding that the practitioner had provigedhe agreement, that
the client had been "willing and generous" in agrgéo it. Given that it
was entirely prejudicial to the client, this is aspect of his evidence
which again reflects poorly on the practitioneésty and credibility.
He did acknowledge that the client's rights to is&ation and taxation
were very important rights, but then in an inconnarsible answer
purported to say that her waiver of them was ni@nded to preclude her
enforcing them. He was referred to the final setdnt clause, but
disputed that this meant or was intended to meamooitd be understood
to mean, including by a lay person, that the cltead no further claim for
itemisation, taxation or refund of costs. Whenwss asked whether he
regarded the agreement as binding and creatingtappel, he denied this
until confronted with his own letter dated 24 Sember 2003 to the
Committee, precisely to that effect. He was ref@rto the provision
concerning the client declining the opportunity dbtain legal advice.
The practitioner then said "I read portions of timer. She said [in her
oral evidence] | was babbling things but | sayddeut in particular that
she had the opportunity to obtain independent lagaice." And later "I
basically went through and explained every pardgrap | did with the
other documents she signed that day". When he refesred by a
Tribunal member to the fact that in his witnesdesteent he had not said
he had given such explanation nor had he refeodtid alleged earlier
oral agreement to pay him $22 000, the practitioc&uld not give a
satisfactory answer.

In her witness statement, the client said thathat rneeting the
practitioner had put some papers in front of hesigm and told her these
included a transfer of land document, documentsatusfer the electricity
and telephone, Alinta accounts and AMP share dontsneShe recalls
explaining to him that the house did not have a @amection and that
some of the other accounts were not in her nantee tdp document on
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the bundle was an AMP document. She said the ipoaer held the
documents and turned the bottom of the pages ov&@rdw her where she
was to sign, in such a way that she could not teagage. She said this
was the same method he always used when he wastedo hsign
documents. She signed the documents where hatedic

She said the practitioner talked the whole time whe signing the
documents. However, he did not tell her that theudnents had anything
to do with his costs, or waiving her rights, or tttehe should seek
independent advice, or that it was against hereste to sign. There was
no discussion about the terms of settlement, atthcwe did tell her that
her husband was going to pay the settlement am@Lu36 000) in two
cheques. The practitioner indicated that he wadisg the documents to
the husband's solicitors and the bank. It wasrg sieort meeting and as
soon as she finished signing, the meeting finishéd.did not provide her
with any copies.

She does not remember seeing the second cost agreamthe
meeting, but she says it is possible she signedhihi without knowing
what it was. The practitioner gave no advice alsogh a document.

During the client's cross-examination, it was puother that the
meeting took 42 minutes. She denied this andnadftr her evidence that
it was only very short. Asked by a member of thiddnal how long this
meant, she said in effect it took only as long as wecessary for her to
sign the papers and as soon as that was compeefadhtitioner showed
her to the door. As to the signing process, hee€nstopped talking when
| was sign" and he "always stood up, lift the papeeiittle bit for me to
sign, lift the other one, sign, the other and meaaly had stickers pointing
where to sign". (T:38, 6.11.06)

The practitioner then put to her that by his "taiki he was
explaining the documents she was signing. Sheeddhis. She said he
never mentioned the second costs agreement. She¢her asked by a
member of the Tribunal that if the practitioner wakking to her but she
did not know about what, how could she be sure thatvas not
concerning the terms of the second costs agreemBmt. client, clearly
emotional, said:

“I'm coming from a country where rights of peopkeh taken
away and | would never never sign that - - | fighth my life if

| have to for my rights and | would never give at him, my
rights"
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And then when asked again:

"Well maybe he did mention?itoo?, the agreement. | don't
know. | never heard. But if he - - a person gne this paper
and like he's state then | - - | could - - he give me to read, |
would never in my lifetime sign this paper."

Asked by the Tribunal why she was certain that slagl known of
the contents of the document, she would never bigvesd it she said:

"Because it take my rights away and | would neviee gny
rights to anyone. That's something ... only plt country
would do that".

The practitioner then asked her what rights weliagbtaken away
and she answered:

"By me giving you the authorisation of taking my mey away,
no - - and signed of papers will allowed you towdwatever you
wanted to do."

(T:39 — 41, 6.11.06)

The client then gave evidence that neither thetpi@eer nor she
read the document at the conference. The prastitithen put to her
again that what he was saying during the meeting amaexplanation of
the terms of the first costs agreement. She amsitéat that was not true
"otherwise my ears would go alert". It was puther that he had
mentioned the costs would be $22 000 and $50 000 to trial. She said
"no you never mentioned that". It was put thatsa&l she would get
$114 000 in her hand. She said she would "argateotie” and explained:

"Well if | was paid 136 [meaning $136 000] and some gave
me 114 [meaning $114 000] and he wouldn't told me
beforehand, | would argue. | would complain bljtesbout
that."

The cross-examination as to the events of 3 Fep@)3 continued
for some time but without any change to the sulegtaf her evidence.
She did not recall asking any questions about theumhents she was
signing. (T:53, 6.11.06)

The client's evidence on these issues was comgellife are
satisfied that for the client even recounting thegents and refuting the
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suggestion put to her that she was aware of tihestef the agreement and
voluntarily acceded to them, was genuinely distngsdo0 her. She

accepted that the practitioner was talking to hemd her signing of the

documents on 3 February 2003 but she was very thedrthis did not

involve an explanation of the terms of the agrednaer nor was there
any discussion of costs of $22 000. She was egquddar that the

practitioner did not read to her the agreementraaitther did she read it.

Although at one point in his witness statement pgractitioner
claimed that he had said to the client on 3 Felpr@@03 that the authority
was that which they had discussed before, in hgplsmentary oral
evidence he did not suggest this. He admitted uodess-examination
that when he had called the client in to sign th#esment documents he
did not mention the second costs agreement whichakeprepared "on
3 February or a few days before". (T:198, 1.12 ABhough he did not
agree that he had asked the client to come in htyge the evidence
shows the husband's solicitor's had faxed a leéed 3 February 2003
advising that the bank required the executed mgeghscharge by that
day for a settlement planned for 6 February 200Bhat meant that
obtaining the client's signature to the transfezuhoents was required on
3 February 2003. The client said that there hashb® discussion prior
to 3 February 2003 of any new costs agreement. fidethat there was
no discussion of the relevant terms and effechefdosts agreement prior
to 3 February 2003 (we subsequently deal with aisgudsion on that
date).

In considering the circumstances surrounding thepamation and
signing of this agreement, it is to be remembehed &t this stage of the
proceedings, 3 February 2003, agreement to sétfleptoperty dispute
had been reached and the orders made. All thatinech for the
practitioner to do to complete his engagement wasffiect settlement.
What would be expected is that following the setdat, the practitioner
would prepare and send her an itemised bill ofscos#h accordance with
the terms of the first costs agreement, he wouldrititled to deduct from
the settlement sum the amount of his bill, but sciofo the client's rights
of taxation. There was no reason why the praogioshould, at this
stage, change their contractual relationship. Nafhany substance was
proffered by the practitioner. Neither was themg aensible explanation
given as to why, if, as the practitioner maintaimecekvidence, he had in
October 2002 estimated the figure of $22 000 forkwtben undertaken,
there were no charges for work from then to Felyr@@03. Further, on
the practitioner's own evidence, at the time he é@tgred into the first
costs agreement he had explained the terms anddpdbthe required
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explanatory material including as to the opportuar the client, at his

cost, to obtain independent legal advice. Therg avanuch greater need
for such explanation and opportunity to obtain peledent advice given
the prejudicial terms of the second costs agreement

In answer to this complaint, much of the practiéos submissions
and evidence were directed to showing how he hhttaed a settlement
figure greater than that which he believed thentheould have achieved
without his assistance and moreover without hisdeeing an interim
account. In his witness statement he says "A anking lawyer who
wins his clients cases for a substantial paymehtgalient without being
paid interim ought to be commended not chastisedie expresses
surprise that notwithstanding that the Committeevkiof these benefits to
the client, it had still referred the matter to fhebunal. In his witness
statement in the Overcharging Complaint he says4pp"l wanted to ...
be paid fairly for the substantial work | did to keaher another
$150 000". The reason the practitioner provided in the secoost
agreement for the client refusing independent leg&ice was the extent
to which (he claims) the settlement exceeded hpe&ations. She could
therefore afford to be "willing and generous". ld@mrespondence to the
client in March and April 2003 is again focused the extent of her
recovery as a result of his efforts. The wholehef ¢vidence suggests, and
after careful consideration we find, that shortlgfdre the time that a
substantial sum was due from the husband, theifwwaetr decided he
would fix a lump sum fee of $22 000 and deduct ftosn the settlement
proceeds. This was an amount which in his mind avedatively modest
proportion of the value the client had obtainednfroéhe settlement,
although (as we find) it bore no relation to therkvactually performed at
an hourly rate of $250. He decided also he wouwlttell the client of
these costs until after the deduction had beercteffeand attempt to
ensure that she had no legal recourse againstrhiglation to deducting
this amount for his costs. To achieve these eerdgrépared the second
costs agreement and subsequently the withdrawhabatyt and procured
her signature to each document without making kntonmer the purpose
and effect of these documents.

Upon the whole of the evidence on this subjectine that:

(1) the practitioner asked the client to come @ dign some
documents, mentioning the AMP transfers, and witheterring
to the second costs agreement;

(2) at the meeting the practitioner held a bundfe documents
including the second costs agreement and turnegdates over to
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those where the client was to sign, such pagesigagign here"
stickers;

(3) the practitioner indicated that the documengtated to the
settlement and to the extent he may have mentitredxistence
of a document called an "Authority and Agreemerg"cd not
disclose that this was an agreement between th@eenang his
costs and the limitation of her rights against him;

(4) the practitioner did not read the second cagteement to her nor
explain its material terms nor otherwise advise dierts terms
including in relation to obtaining independent legdvice,

(5) the practitioner did not otherwise advise bethe provisions by
which he would deduct from the settlement procdabdssum of
$22 000 representing his costs nor did he sayhibatosts were in
this sum;

(6) the client did not read the second costs ageeé nor any part of
it except as necessary to show her where to sign;

(7) the client at all material times believed ttecuments she signed
were related to the settlement;

(8) however long the conference took (the practéioclaimed it was
42 minutes and the client that it was very short)l avhatever
limited discussion there may have been in relatton the
settlement terms, the actual signing process wag steort and
allowed no time for the client to read the docuragand

(9) as at 3 February 2003 the practitioner had nmrexer no proper
attempt to arrive at a reasonable figure for thekwwmerformed
based on a rate of $250 per hour or otherwise hedigure of
$22 000 was not based on any reasonable assessiibatwork
performed.

We have carefully considered the allegation in @emmittee's
Statement of Issues Facts and Contentions that praetitioner
deliberately concealed from the client relevantvigions of the second
costs agreement. It is an allegation which by negure requires
sufficiently clear evidence for the Tribunal to persuaded as to its
occurrence. We think that that the practitioneosduct at the meeting in
including the second costs agreement amongst thdldwf settlement
documents and directing her where to sign, wa<igideat obtaining her
signature to the second costs agreement withoukrdmwrledge as to the
fact that she was signing an agreement with thetigoamer concerning
his costs, waiving and barring her rights and otfe in the terms of that
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document. Consistently, there was no materiall@isce or discussion
concerning its terms. For her part, the clientpléased at the prospect of
concluding a settlement and receiving a settlensem, (2) anxious to
limit the practitioner's costs by not taking hisié during the meeting, (3)
relying upon and trusting in his integrity and pmsdionalism, was
prepared to sign the documents he put in front ef Ihelieving they
concerned the settlement. Based upon the findveg$iave made as to
what took place at the meeting on 3 February 20@2find the charge of
the practitioner dishonestly concealing the termisth@ second costs
agreement has been made out.

Meeting on 24 February 2003

183

184

185

186

At the settlement on 6 February 2003 the pracetiareceived two
bank cheques totalling $136 000 from the husbarid¢ctwhe deposited
into his trust account.

Shortly before 24 February 2003 the practitioneaimgcalled the
client in to sign some more papers. These inclutiea "Account
Withdrawal Authority" documents providing for witrevals from his
trust account, (1) for $22 000 for "legal fees adidbursements for
account pursuant to authority dated 3.2.03" andf¢2)$114 000 for
"Family Court settlement proceeds to client".

What happened at the meeting on 24 February 2008nigal to the
Conflict Complaint concerning the withdrawal autbor It is also
relevant to determining whether, as the practitiomaintains and the
client disputes, the client was aware prior to tlage of costs in the same
of $22 000 and had orally and in writing agreeduoh.

The practitioner in his witness statement says that

24 February 2003 he explained the contents of twments and gave
them to the client to read, which she did. Shedsome questions about
the settlement and asked where she should signpoliéed this out — at
the "sign here" stickers. She saw the trust autbsrand read these
intently and said she thought she would get $1ZDi0Mer hand. He said
she would have done so if they had sold the hoos&X42 000. (We
comment on this alleged exchange below.) She stud &authorities
looked right for the settlement”. He handed her¢heque and the only
guery was (again) that she thought she would g&d $00. She said "she
was very happy to have finally received a largeopd@yafter such a fight."
He advised her costs were $22 000 and he recalis discussing GST.
His oral supplementary evidence was to the effeat he had explained
the withdrawal authority.
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Under cross-examination, it was put to the praxctegr that he had
not explained the withdrawal authority. His answetuded:

"l explained to her that these were authoritiedreow the funds
from the trust account, that | had a cheque. W&ibher the
cheque, 114 000. Her only comment at that meetiag
something to the words, to the effect of anythimgnotely
querying it, was, "l thought I'd get 120 000," amy answer
was, "You would have if we'd settled for 142." 3@ knew at
least that she was looking at costs of 16 [$16 @@dgast 16
[$16 000], as we agreed 22 [$22 000]."

The Deputy President asked where the figure ofGRIIGhad come
from. The practitioner answered:

"Because when she said to me, 'l thought I'd gét ih2the
cheque,' that implied to my mind that she, in hendnhad
agreed to 136 minus 120 which is 16."

That was a curious answer in the light of his earkvidence.
According to this, the client knew by this meetihgt the settlement was
for $136 000 and that his costs were $22 000. e'heas therefore no
basis for her to believe that she would get $120) @@r that the costs
were $16 000. She had to know she would only f&4$00.

The Deputy President then asked why the practitidmed not
immediately responded that they had agreed the cu22 000. His
answer, contradictory and unbelievable, was thatwlas an experienced
business-woman who understood accounts.

In her witness statement the client said that sag ealled in to sign
some further papers. The practitioner had helddtwments and turned
the pages to show her where to sign at the "siga"lstickers. His hand
concealed the main part of the pages except thedgp. She did recall
seeing two documents, photocopied onto a single,paigh the figures of
$114 000 and $22 000 on them respectively. Shealiknow what the
documents were about but mentally added these dogether and
thought they added up to the settlement sum. Whigning the
practitioner told her he had a cheque for her amgnvshe finished
signing he took this out of the bundle and gave iher. This was for
$114 000. She asked if there was another chequeomae. The
practitioner had said "No, that's the whole amduiithe practitioner said
something which she did not understand and them twas a discussion
about GST. She asked if she had to pay him as Wglsaid the trust had
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paid him. (It appears that she realised at thistfgbat she was not going
to receive the remaining $22 000.) She grabbedbtinelle of documents
to see where her money had gone but he took tmese Her saying he
needed to send these to AMP. She was stunned.w&hed to know
what had happened to her money but "did not know hm express
herself'. When she left, the practitioner did mpte her any copy
documents.

In cross-examination of the client, the practitiopeit to her that
there was a discussion of his fees and that hesiddshe would have got
$120 000 if they had settled for $142 000. Sheeadethis. (She was
never asked as to whether the $120 000 was of saynéicance to her
decision to settle or as to her affairs in some .yvaghe said she had
noticed that in the papers there were two sumsgbé&hl4 000 and
$22 000. The practitioner put to her that she kttewsecond amount was
for his legal costs. She denied this. She unoledsat the time the second
sum represented the second cheque to come frohusiiand. (We think
this a plausible belief because she knew the huaksheas to pay by two
cheques.) The practitioner put that he was exiplgithe papers as she
was signing them. She denied this. She said loetie bundle of papers
and turned to the pages where she was to signhdmd covering the
balance of the page. There were "sign here" stcke the relevant
places. It was put that he explained the coshudgements and GST.
The client then said that the practitioner wasitgk "babbling" - but she
does recall that he explained that GST would bealpl@yon his fees. At
the time she received the cheque she had askegardhgtioner whether
she had to pay him from this. He said no becaesbdud already been
paid "by the trust". She said that had he mentidme costs of $22 000
she would have asked him to justify them. There Ween a lengthy
cross-examination to the effect that she did netgafter complain to him
nor make a formal complaint until 5 May 2003. @535, 6.12.06)

Notwithstanding this lengthy cross-examination, ¢hent's evidence
remained consistent with her witness statemernit matters of substance.

Having considered all the evidence we have contegaonclusion
that the client's account of the meeting is to tefgored. This is in large
part because:

(1) her evidence on this meeting is consistent:with

(@) her general evidence as to her lack of knogded
concerning legal costs of $22 000;
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(b) her evidence as to the events immediatelyovoiig

(discussed below);

(c) the evidence of the client's partner and frents friend

as to what took place immediately thereafter (bglow

(d) her evidence as to the circumstances of theirgy of

documents at the earlier meetings with the pracer in
particular on 25 July 2002, 30 December 2002 and
3 February 2003;

(e) the details of her complaint dated 5 May 2G0R®]

that evidence is consistent with the practiics intention, as we
find from his conduct and the whole of the eviderafededucting

$22 000 for his costs without her appreciating hes wloing so

until after he had procured her signatures to tbeoisd cost
agreement and the withdrawal authority.

We find in relation to the meeting that:

the practitioner proffered the documents fignimg by the client
and directed her where to sign in a way which mehethad little
opportunity to read them;

the client did read the withdrawal authoritffeciently to identify
the sum of $22 000 and ask a question about itsbatdid not
understand this sum related to the practitionesssg

the practitioner did not read nor explain fugpose and effect of
the withdrawal authority insofar as it related tdealuction for his
Ccosts;

there was no discussion between the practitiand the client to
the effect that the withdrawal authority for $22000as in respect
of the practitioner's costs or as had previouslgnbegreed
between them;

the practitioner did not give the client ampes of the documents
she had signed; and

the client came away in the knowledge that @22 had been
deducted from the settlement proceeds and unddmtathat in
part it represented legal costs, but unsure axdotly how this
sum was accounted for.

Because the client read the withdrawal authoritythie extent of

knowing it referred to the sum of $22 000 and ad@de questions about
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it, we do not think it can be said that the pramtiér concealed the terms
and effect of the authority. He did not, howewexplain its meaning and
effect to her.

Events following the meeting on 24 February 2003
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There is little dispute as to the substance of whappened
immediately after the meeting on 24 February 2003.

The client said in her witness statement that whba left the
meeting on 24 February 2003 she drove home andegaokitside her
house. From her car she rang the practitioneiaakdd if he was going to
send a receipt to show "where her money had gohi'said she would
get one in time. She went inside and showed hengrathe cheque and
cried. She rang the practitioner again and pa#isedelephone to her
partner. She heard him ask the practitioner foitemised account. Her
partner said to her he did not understand much hadtwhe practitioner
had said. She said she then rang her son aboatrtbent taken for costs.
She believes her son then spoke to the practititveeause her son
reported to her that the practitioner had saidrio$omething to the effect
"don't get involved — it's a matter between yourtheo and me". The
practitioner did not cross-examine her on this essation which is, we
think, consistent with the client's version of lggimeferred to the
practitioner by her son but not otherwise involviigm in the
Family Court proceedings. Shortly thereafter stieed her partner to ring
the practitioner again which he did. At the endhi$ call her partner told
her that the practitioner had said he would semdbme documents. She
did not cash the cheque. She was not happy. [8he received the
practitioner's letter dated 27 February 2003, esmepdocuments (but not
an account) which she had not seen before, exdeptfitst costs
agreement.

There was little cross-examination as to thesearsatt The client
agreed that in her call from the car she did natitese" the practitioner
and she explained this was because she neededi¢éostand the facts.
(T:55, 57, 6.11.06)

The practitioner in his witness statement doesdsal with these
events. (Although there is some elaboration inviiimess statement in
the Overcharging Complaint.) In his evidence trecfitioner agreed that
the client had called him on the afternoon of 2drkary 2003 following
their meeting and asked him where her money wela.asked her if she
would like "a statement of account”. She said "yelde said he would
send a "trust statement”. He disputed when and fihere on that day
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the call was made, but those details are of littlesequence. He also said
that the client's partner had asked about a "st&tewrf account” and that
he had said "all right — costs account statemenhat good enough”. His
file note of the conversation however includes: "Bocount issued.
Won't be for a while. No itemisation”

The client's partner in his witness statement sthdt on
24 February 2003 the client had come home, shownthe cheque for
$114 000 and was distressed, saying repeatedlyudted him [the
practitioner]". He then spoke to the practitiomer the telephone and
asked for an itemised account. The practitioner $&id there was too
much paperwork for this. He told the practitiotigat the client was upset
and the practitioner had said that she was hapmnveine had left. On
26 February 2003 he again asked the practitiorreariatemised account.
He said the practitioner had referred to some ageaé

The client's partner was cross-examined as to #nesats but only in
relation to largely immaterial details. In the csm1 of his
cross-examination the client's partner was askethéyTribunal how he
knew of the practice of lawyers providing itemisegtounts. He said that
he was familiar with the term amongst the tradesegaly. We accept
that evidence.

The client's friend, in the course of her crossha@xation, gave
evidence that when the client learned that thetpi@ater had deducted
$22 000 for his fees, the client rang her "cryirg Byes out”". Although
the witness was uncertain as when exactly thatroeguit was clearly in
late February 2003. We accept her evidence th#tisttime the client
rang her friend and expressed dismay at the dedtuecfi$22 000.

We find that following the meeting with the praicier on
24 February 2003:

(1) the client was shocked and distressed that reok received
$22 000 less than the settlement sum;

(2) the client directly and by her partner sposkéhte practitioner on
several occasions seeking an itemised account fiiamin order
to determine what had happened to the balanceeo$dttlement
money being $22 000;

(3) the practitioner understood they were seekimgtemised account
and said that he would not provide an itemised @atcbut would
send copies of the relevant papers; and
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(4) the client did not directly complain or crise the practitioner for
deducting $22 000 for his fees because:

(@) she generally deferred to him; and

(b) although she thought that this representddast in part
her legal costs, she was unsure as to how the @22v8s
accounted for.

On about 27 February 2003 the practitioner wroleng letter to the
client referring to the "seven telephone conveosatiwith you and your
family members over the last few days". He copeedcumber of
documents including the second costs agreementtl@dwithdrawal
authority. The letter purported to summarise thents instructions
concerning settlement, including reference to herowkedge at
10 October 2002 of current costs of $22 000 (tkatifishe achieved a
settlement of $150 000 she would "receive a clean sf $128 000 as
notified to you on 10 October 2002" and "as presiplagreed") and an
estimate of $50 000 costs to trial. At page 4 l#teer states that as a
result of the settlement the client would end uphwino other legal
liability for legal costs, GST, disbursements @nsp duty payable by you
other than those paid by [her husbarsig][from the settlement proceeds
($22 000)". On the last page it recorded that "Wave no further
instructions from you ... We will bill our file antrust Bic| the transfer
the balance of funds in due course and therealse g/our file ... We
confirm that all work required to meet any of yomstructions has been
completed".

What is remarkable about this letter, if the ptamtier's version of
events is to be accepted, is that it does not smething to the effect —
"The reason you have received only $114 000 from $lettlement
proceeds of $136 000 is that, as you are well gwdrave deducted from
the settlement proceeds the sum of $22 000 regnegany costs. That
sum was first discussed with you in October 2002 am oral agreement
reached with you as to payment of that amounteretlent of a settlement
on 18 December 2002. This was documented in tle®nse costs
agreement signed by you on 3 February 2003, théentsnof which |
explained to you on that day and in the accounhdvawal authority
discussed with you and signed on 24 February". ddbt was that sort of
statement not then made by the practitioner, itmaasnade by him in the
course of the Committee's investigation, nor inghetitioner's Response
Statement dated 16 May 2006, his further Staterokigsues, Facts and
Contentions dated 12 September 2006, his witneatensént dated
30 October 2006, his oral submissions, his suppiang oral evidence
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(both on 6 November 2006), nor was the substanteput to the client
during the course of her cross-examination. It wasexpressed in the
practitioner's comprehensive Closing SubmissionBhis version first
evolved, uncertain and piecemeal, during the couske his
cross-examination.

We are of the view on the whole of the evidence famdl that as at
24 February 2003 there had been no earlier nadiibicdoy the practitioner
of costs of $22 000, much less discussion and aggeeas to payment of
that sum. That explains why the practitioner pregahe second costs
agreement containing its extraordinary terms; ary whe client was
shocked and distressed on and after 24 Februa®/ 200learn that
$22 000 had been deducted in respect of the pomeits costs. Her
position in that respect was made explicit shdtibreafter in her letter to
the practitioner dated 11 April 2003.

In early March 2003 the client visited a legal eshtre to discuss her
position. She was referred to the Law Society thued to the Committee
who sent her a complaint form. This she completed lodged on about
5 May 2003.

Requests for an account — 24 February 2003 to Decber 2003

209

210

211

This issue can be dealt with largely by refererc¢éhe documents.
The course of events is important however, becdusges contribute to
our adverse findings concerning the practition@pgpreciation of his
professional responsibilities and his credibilitg a witness. (The
evidence concerning instructions for the "appeal'included here for
convenience and the relevant findings made whelingdeaith this period
in the Overcharging Complaint.)

As mentioned above, on 24 and 26 February 2003 dirent
requested that the practitioner provide an itemigecbunt of his costs.
He refused that request. Upon receipt of the pi@oer's letter dated
27 February 2003, the client's partner took thishts solicitor and
received advice to recover the file from the ptawter. He relayed this
to the client.

The client by her new solicitors by letter dated Mdrch 2003,
requested a fully detailed and itemised bill oftsas accordance with the
terms of the first costs agreement. (At this tmh@ she was advised by
those solicitors to bank her cheque for $114 00Bickv she did.) The
practitioner in cross-examination, including by emeince to his file
records, denied receiving this letter at abouttime it was sent. (T:48,
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49, 2.11.06 and 97, 6.11.06). We think it mostkahy that the client's

new solicitors would have failed to send the lett&€here is no reason to
believe that the letter would not have been defistem the ordinary

course of the mail. We note also that shortly ébéter the practitioner
sent a Trust Statement to the client, without amyher request in that
respect. Having regard to all of the evidence lo@ $ubject of the

practitioner's receipt of correspondence (discusssdw), we find that

the new solicitor's letter was sent on about 11dM&003 and received by
the practitioner a day or so later.

On about 19 March 2003 the practitioner wrote &testating that he
confirmed the client's instructions "relayed asalgbrough your defacto
husband Barrydic) and your son that you are considering an appeélet
Full Bench of the Family Court" and that as instedcby them he had
"researched the appeal issues and papers and hepyargd the appeal
documents.”

With that letter the practitioner forwarded a Tr8satement showing
a balance in his trust account of $23 250 (tha$22 000 plus the $1250
paid in cash earlier). It described this as "Fumdsust held pursuant to
contract dated 26.2.025¢il 2003.

The client says in her witness statement that sk incredulous as
to the statements in the practitioner's letteregithat she had never
spoken to the practitioner nor anyone else abouappeal. The client
responded by letter dated 26 March 2003 referronghte practitioner's
letter of 27 February 2003 to the effect that hatter was at an end and
in her letter stating in the plainest terms tha fractitioner was not
instructed to do anything. This was one of sevietédrs the practitioner
denied receiving from the client in the mail urked on 14 April 2003
and received by the practitioner (personally) oAp&l 2003.

On the client's evidence, on 31 March 2003 thentkad her partner
went to the practitioner's office for the purposeallecting her file. The
practitioner came into the reception area and askedlient to sign some
more papers. She refused saying she just wanteallext her files. The
practitioner became aggressive and said the chientld have to write
requesting the file and that she would not getniilthe was paid. She
then told him that he was not working for her amyder and the
practitioner replied that he wanted that in writigso. She was
cross-examined on this and repeated the eventse cliant's partner
corroborated this account of the meeting in hisness statement and
under cross-examination. (T:104, 2.11.06) Thentke partner was
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emphatic that on 31 March 2003 the client made rcldat the
practitioner's engagement was at an end.

The practitioner did not address this meeting irs witness
statement. In cross-examination he said thatddplhone note revealed
that the client had rung to arrange to collect fier and that at the
meeting he had said he refused this until they paid He denied that
she had said "you're no longer working for me" dadied, then could not
remember, that he asked for that in writing. Hiel ¥y reference to his
"conference note" (page 314 of B1) that they hadtedhthe file and he
had refused. They had then instructed him that thant to go ahead"
with the appeal. He was challenged as to thelisgihconsistency in
this evidence, but asserted that this is what hagghe (T:231 - 232,
1.12.06) This note also records "Cost notificatieceived”. None of the
witnesses suggested that this was discussed. gidatitioner was not
cross-examined on this note.)

The client, by a note headed "Termination Noticeld adated
3 April 2003 again wrote expressly terminating thgractitioner's
engagement and requesting her "account (itemisad}"her files. The
client gave evidence this was sent by registeretl pder records show a
receipt from the Post Office stamped 3 April 200the practitioner said
during his cross-examination of the client's parthat he never received
the original of the letter but only a copy some dinater. (T:112-3,
2.11.06) He was then shown an envelope from Hes Wiith the
practitioner's writing showing "2 May 2003". Wheanfronted with this
he said from the bar table that he "accepted thakesof my submissions
were inaccurate". (T:65, 7.11.06) In his crosareiation he denied he
had put the date 2 May on the envelope sometimee. |[d&ut shortly after
this he said that in April 2003 he had left someil nma his letterbox
because of his absence on a visit to Queenslanith feparation for it".
(T:70, 7.11.06. We observe also that in his wgnsetatement in the
Overcharging Complaint the practitioner stated thatinstructions were
not terminated until he "returned from interstatéApril-May 2003 when
| received a certified letter at our firm's PO Bgxaving regard to all of
the evidence on the subject of the practitionecegipt of correspondence,
we find that the letter of 3 April 2003 was sentregistered post to the
practitioner and arrived in the ordinary course tbé post at the
practitioner's office. There may have been a dieldy in the practitioner
reading the letter due to his absence in Queengidealt with below).
We think it most unlikely that the practitionerdfirreceived the letter on
2 May 2003 as he recorded on the envelope. Thiglkafter his return
from Queensland (on his version) and is inconsistetin his asking the
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client in his letter of that date to provide eviderof posting. There is no
dispute that the practitioner's office receivedeefl copy on 14 April and
he read this at least by 28 April 2003.

The practitioner by letter dated 8 April 2003 reéer to the
"conference™ on 31 March 2003 and confirmed "thatl instructed us
that ... you are going ahead with the matter —gbement and the
appeal." It referred to the grounds of appedl.invited the client to
attend to swear the appeal affidavit and affidaf/discovery.

By a notice headed "Second Termination Notice amdtet of
Reality" dated 11 April 2003 the client wrote regtieg a "re-costed
itemised account" and "before this is taken anthirt. (And vigorously
denying receipt of the 9 October Memorandum prmrreéceipt of the
practitioner's letter dated 27 February 2003 anthtaaing her signing of
the second costs agreement was procured by thétipreer's "deceit”.
The letter is more fully recited in our considepatiof the Overcharging
Complaint.) The client's partner said he faxed tbithe practitioner on
14 April 2003 (Monday morning). He was clear oa thatter because he
had purchased a fax machine for the very purp¢$ell2, 2.11.06) His
fax records show and his evidence confirmed that4April four pages
were faxed being copies of the letters dated 2&cMdt page), 3 April
(1 page) and 11 April (2 pages). (T:11, 2.11.06)

The practitioner wrote a letter dated 14 April 2@@8out reference
to the client's letters and dealing further withe ticlient's alleged
instructions concerning an appeal. In his evideheepractitioner said by
reference to his records that this letter was pegpan 11 April 2003, he
dating it on 14 April (the Monday) "in anticipatiowof it being received
on that date, that sometimes being his practiceit éuld have been his
typist's mistake. (T:1-73, 7.11.06) He was naotsuhether he signed it
on 11 or 14 April 2003.

In his letter dated 2 May 2003 the practitionererefto the client's
letters dated 3 April and 11 April 2003 "apparenfdyxed on 14 April".
As to the letter dated 3 April it is said that iasvnot received by post.
The practitioner says in his letter in effect thet had been away in
Queensland from 3 April returning to his office @8 April 2003. In
dealing with the letter dated 2 May 2003, Seniouiel for the
Committee asked the practitioner how he could expiaat during this
alleged period of absence he had written his Ettated 8 April and
14 April 2003, the latter inviting the client totexd his office to swear
various papers, and, implicitly, to do so as a ematf urgency. (T:234,
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1.12.06) The practitioner admitted that his lettead been prepared from
his Perth office. He said that he must have beestaken in his letter
dated 2 May 2003 as to the period of his absenkeis not possible
however to attribute the period of absence as baitmistake" given the
practitioner was writing a few days after, he sdesyeturned. We think
rather that the practitioner used his short abseasean excuse for
claiming he had not earlier received the clientsespondence. He was
not honest about that at the time with his clieot, before us.

Following the lodging of the client's complaintethaw Complaints
Officer first wrote to the practitioner on 14 Ma@3 referring in
particular to the practitioner's failure to lodge igemised bill of costs.
The Law Complaints Officer wrote further on this bgct on
10 June 2003.

The practitioner sent a lump sum bill dated 3 AQ93 to the client,
in general terms describing the work undertaken ot the times
involved, "limited" to the sum of $20 000, plus GSwMaking a total of
$22 000. He included a trust statement which skoweat he had
transferred $22 000 remaining in trust to his effaccount.

By letter dated 22 July 2003 the Law Complaintsiceff referred to
the client's previous requests for itemisation asked whether the
practitioner would now itemise his account dateduly 2003. The
guestion was asked again by its letter dated 4 s12003.

By letter dated 18 September 2003 the Law Comgdafifficer
noted that the practitioner's account dated 32008 did not comply
with the provisions of thd-amily Law Rules 1984equiring sufficient
detail to allow a taxation.

The practitioner, in his letter of 24 September200eing one of
several letters disputing his obligation to provateitemisation, claimed
that the client had waived her right to itemisataomd by the second costs
agreement also had waived and was estopped frdimgatemisation.

By letter dated 29 October 2003 the Law Complabffscer advised
that the Committee had resolved that the praceti®hould provide an
itemisation.

On 27 November 2003 the practitioner advised Mieatvas briefing
a barrister to advise him in relation to itemisatiand that he expected
such advice within 21 days.

Page 72



229

230

[2007] WASAT 111

By letter dated 12 December 2003 the Law Complaffcer
advised that the Committee had resolved that unhMgsn 10 days a
properly itemised account was issued to the clianteference alleging
unprofessional conduct would be made.

The practitioner sent an itemised bill of costghe client on about
22 December 2003, by which the practitioner clainedts of $23 250,
inclusive of GST.

The practitioner's submissions on the conflict cotamt
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The practitioner filed Closing Submissions, someéag@es of which
respond to this complaint. We take into accouat th preparing these
submissions the practitioner did not (we trust) ehdlve benefit of any
independent legal advice. Even so, those submisseveal an alarming
failure on the practitioner's part to understareriature of the complaints
made and his responsibilities as a practitionee méntion this because it
appears to us of some relevance in determiningptbbabilities of the
matter.

We deal seriatim with the defences relied upon. &t out the
opening paragraph of each defence which outlinestument.

"Defence of Failure to Complain or Criticise Authorities —If
a client fails to complain to the practitioner abamy failure
despite numerous discussions and meetings in oelati the
same over an extended period, the requisite stdrittat the
conduct was improper cannot be made ouPCGC and
Penkin[2006] WASAT 62.)"

We have largely dealt with this defence in recitihg evidence. It is
not sustainable on the facts. In late Februaryd2b@ client did ask the
practitioner in effect "where her money had goned #r an itemised
account. That there was not immediately a morengty worded
complaint reflects the client's uncertainty of hdhe $22 000 was
accounted for and her deferral to the practition®y. 11 March 2003 the
client had engaged new solicitors who sought ailddtand itemised bill
of costs. She had also sought advice from Legalafid the Law Society.
By 11 April 2003 the client was satisfied that tipeactitioner had
deducted $22 000 for his costs purportedly in ataoce with the second
costs agreement and the client then sent a strovagiged complaint.

The decision inPenkin was not purporting to lay down any legal
principle but to take a common sense approachcclient's failure to
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complain about the alleged failure to account @ndifferent facts of that
case.

"Defence of Compliance with Client's Lawful Written
Directions: The 2trust withdrawal authorities of
24 February 2003 authorised the withdrawal of tifusids as
directed by the client in writing and admitted te signed by
her. ...

The client had good reading and English speakinits skThe
client is an experienced businesswoman who condwattéeast
two businesses, managed bank accounts, tax reanddsigned
legal documents such as leases and long affidavits.

"Defence that Application is Ultra Vires Existing Law: A

practitioner complying with his client's writtenrelctions cannot
be considered to have acted contrary to thoseuttgins or to
have prejudiced the client. The applicant seeksnfmose an
unprecedented level of duty on practitioners nopitejudice
their client - they must reject their own clientistructions and
act contrary to those instructions if they objeelyvconsider
those are prejudicial to his client - even if shetharized and
agreed to them in writing and involves paymentshéoself.
This proposition is untenable and contrary to theress
provisions of s 34 and s 34A ©helLegal Practitioners Act

These propositions overlook that the client mairedi as we find,
that she signed the withdrawal authority withoutdenmstanding its
contents and that there was no explanation by thetiponer as to the
effect of the withdrawal. The practitioner's aliign in this context that
the client had good reading skills and was an egpeed businesswoman
is rejected on the facts. The evidence was hdrdngssigned the lease.
She obtained assistance in preparing the affidavithe Family Court.
The business experience of the clientGeriniv McLeods (A Firm)
[2004] WASC 45 was altogether different, as recitgoove in our
summary of the case.

In support of the ultra vires' claim the practitioner also submitted
under this heading:

"If the applicant's position is granted, it woulda@burage fixing
or agreeing legal costs with a client without inelegent
advice".
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It is possible to infer from this submission tha fpractitioner has a
continuing belief that there was no need for theentl to obtain
independent legal advice in relation to the secorsts agreement. It is
some evidence in support of the client's evidemtech we accept, that
the practitioner did not on 3 February 2003 adviser to obtain
independent legal advice or advise her that byisigthe agreement she
was declining to obtain such advice.

"Defence of No Conflict to Her Interests:- 24 Febrary 2003
Authorities: Nothing in the 24 February 2003 authorities were
prejudicial to the client's interest - they wereagtordance with
her interests of receiving money for herself anvinm agreed
costs which she authorized and had previously azdw - the
authorities and were carried out as directed anck@sired by
law under s 34, s 34A of theegal Practitioners Act

3 February 2003 Authority: The 3 February 2003 authority
referred to payment of $114 000.00 to the cliemtyrpent of
legal costs, agreeing to settle for a $136 00030 payment, a
waiver of the right to tax/itemize and agree adifee for costs.
None of the components of that authority as to eggeto
settlement, paying costs or paying herself $1140@DQvere
improper or prejudicial to her own interests butreveonsistent
with her instructions and resolving her legal attemd dealing
with trust funds as she wanted.

No Denial of Rights There was no reference in that authority
to contracting out of the right to tax or itemizer mny reference
to the Legal Practitioners Act statutory rightstaa or itemize
being revoked or discharged. There was no deniddeoright

to tax or itemize which rights were exercised aggpected the
itemization was issued 21 December 2003 and treditexwas
conducted in 2004."

We have found the second costs agreement waslgmiregudicial
to the client's rights and so in consequence wasvithdrawal authority.
We think the fact that the practitioner continuesmaintain the contrary
position reflects adversely on his credibility. eTsubmission that the
second costs agreement contained no provision lighwhe client agreed
to contract out of her right to itemisation andaon and that this was the
practitioner's intention, is incomprehensible givére terms of the
agreement and the practitioner's conduct during3200refusing her a
right of itemisation by reason of that agreemefithat the legislation
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provided a right to itemisation and taxation isifkedent question. The
claim that the right to itemisation was exercised aespected overlooks
the terms of the complaint which was of his failtwedo so in the period
24 February to 21 December 2003.

“Independent Advice Fatal:- [The client's new solicitors] in
their letter of 11 March 2003 (Exhibit Al, page 1Gtates that
the practitioner's letter of 27 February 2003 (esiclg the said
authorities of 3 and 24 February 2003) were hartdefihem]

by the client and [they are] 'requesting that yamish our
office on behalf of our client with a fully detaileand itemised
bill of costsin accordance with the terms and conditions of
engagement.’

The client's own independent solicitor, ... advisbad tlient

there was a right to itemizéxhibit Al, page 107). That
independent legal advice ... to request itemizatioth thereby
that the said authority DID NOT prevent itemisatisrfatal to

this application."

This submission appears to confuse several aspktite complaint.
The new solicitors' request in March 2003 for itemion of the
practitioner's account pursuant to the terms offits¢ costs agreement,
has nothing to do with the practitioner's confldtinterest in procuring
execution of the second costs agreement in thenebsef a full
explanation and independent advice. It suggesisttie practitioner has
no understanding of the requirement that the clentdvised as to the
need for and have the opportunity to obtain inddpah advice before
signing the second costs agreement. Further, ¢oetlient the new
solicitors' letter reflects any advice to the dieoncerning itemisation,
that does not affect the propriety of the conducthe practitioner in
including provision for a waiver of itemisation ithe second cost
agreement.

"Express Terms of Authority Contradict Application: - The
3 February 2003 authority expressly stated thatcifent had
the right to independent advice and that she whsfisd with
the settlement. In the absence of compelling Gomated
evidence, an actual persuasion of the occurrenegeanfts or the
existence of facts which are in issue and diligenttcism or
complaint,the application must be dismissgdPCC v Penkin
[2006]) Unanimous decision of SAT, at pages 88ginshaw
v Briginshaw(1938) 60 CLR 336, 361-363)."
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This submission again overlooks that the issuerbetioe Tribunal

was whether the client was aware of and understbedterms of the
second costs agreement including in relation taiobtg independent
advice.

"Failure To Itemize (1.2 - 1.3) Defence of Estoppel or Prior
Inconsistent Direction by Lawful Authority:-- Thepplicant
directed the respondent by its letter of 12 Decer2b83
(Exhibit M tendered on 1 December 2006) to provide
itemization of his account within 10 days failindinsh he will
be subject to a reference to this Tribunal. Exhbirecords
that the applicant did on 12 December 2003 dircoe t
respondent that "the Committee resolved that uniesisin
10 days you issued a properly itemized accourtidcclient that
a Reference issue in the Legal Practitioners Diseipy
Tribunal alleging unprofessional conduct by you".

In reliance on Exhibit M, the respondent personalfivered
that itemization to the applicant on 21 Decemb&38nd sent
a copy to the client on that same day as directgdthle
applicant.

This argument seems to be that because the Coram#ttgiired the

practitioner to produce an itemised account onudets which it would
refer the matter to the Disciplinary Tribunal andguant to that direction
the practitioner did so, the Committee was theeeaéistopped from
pursuing a complaint for the earlier failure tomise the account. The
practitioner subsequently argues also that the Adeerhad no power to
make this request. We accept, of course, thatiaying a complaint and
generally the Committee must act within its statpfmowers and in good
faith and not oppressively. We would think the Qaittee and the Law
Complaints Officer on its behalf had authority tequest an itemised
account consistent with its statutory function tipexvise the conduct of
practitioners and the practice of the law and tqua®e into complaints.
(Section 25(1) of thd.egal Practitioners Actl893. We do not need
positively to determine that issue. It is enougsdy that:

there is nothing in the direction to the pitamter which carries
with it the implication that the Committee wouldtrpyoceed with
a reference in respect of the practitioner's aafdigure to itemise
the account;
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(2) compliance with the direction was not to theagbtioner's
disadvantage because it ended the period of tlotigpyaer's delay
in failing to itemise the account; and

(3) even if there were otherwise grounds for teimedy, there could
be no estoppel precluding the Committee carryingtsistatutory
functions. Moreover, whatever the status of them@ittee's
direction, there remained the client's continuimgjuest for an
itemisation.

"Defence of No Failure to Itemize — The respondent did not
fail to itemize as he provided an itemisation on
21 December 2003 (Exhibit Al). The respondent'saydan
itemizing was in compliance with the applicant'sedtions in
Exhibit M to itemize before 22 December 2003. ... "

There is no allegation of a delay or neglect imiteng in the
Application. Delay or neglect to itemize is notfalure to
itemize at all and the application is flawed. ...

The written requests for an account (itemized) gfrilAor

May 2003 are not requests for itemization. Theras wo
account to itemize at that time in any event asaiteount was
issued on 3 July 2003 as directed by the clienBdtebruary
and 24 February 2003".

The first contention overlooks the delay prior tedember 2003.
The second contention ignores the Committee's ri8&ateof Facts which
state that in the periods (1) 24 February to 1112003 and (2) 14 May
to 21 December 2003, the practitioner failed to glynwith the client's
requests for a bill of costs with itemisation oé tivork done and charges
for such work. That is an allegation of delay @glect. The third
submission raises the issue of when an accountssasd, which is dealt
with in our conclusions.

"Defence of Client never requested an Itemization féer
account issued[The client] never requested an itemization of
the lump sum account after it was issued on 32008. She
never testified that she did and no evidence wadymed that
she did. ...

She directed the practitioner by her signed auilkesridated
3 and 24 February 2003 not to issue an account after
2 July 2003. She never contradicted those instmstverbally
or in writing on the evidence."
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In her letter dated 22 July 2003 the Law Complaidticer referred
to the client's earlier requests for an itemisatma asked whether the
practitioner would provide an itemisation of thenly sum account of
3 July 2003. As to the client's supposed directiorthe second costs
agreement not to issue an account until after 22003, the client's entry
into that agreement was the subject of the cliecdigiplaint and the
Committee's investigation.

"Alternate Defence of Applicant Acting Ultra Vires -
Alternatively, the applicant cannot request an igaton itself
on behalf of a complainant as to do so would berdlict to its
statutory responsibilities in  impartially  investiom,
adjudicating and resolving complaints made to itiast a
practitioner."

As is apparent from the previous paragraph, the iGittee in fact
pursued the client's request for itemisation. Wendt think that it was
beyond the power of the Committee and the Law Camfd Officer to
pursue the client's request for itemisation. EMah were, it could not
affect the substance of the complaint and its prdpéermination. In any
event, the client's request for itemisation is ¢orgarded as a continuing
request both before and after 2 July 2003.

Conclusions on the Conflict Complaint

245

We deal in turn with the second costs agreementlandequests for
itemisation of the practitioner's bill of costs.

Terms and entry into of the second costs agreement

246

247

We have set out the evidence and our findings thesperiod of the
Conflict Complaint.

The practitioner breached his fiduciary, statutand professional
duties and responsibilities with respect to thertls entry into and terms
of the second costs agreement in the most fundamesdpects. He
concealed from her the content of the second cagteement and
procured her execution of it on the basis thatas & document related to
the settlement. He made no disclosure of the itapbrand highly
disadvantageous (to her) terms concerning thedbah his lump sum
costs, the delay in delivering a bill until 2 J@Q03, the waiver and
barring of her rights to itemisation and taxatiomdaany other claim
against the practitioner. The practitioner failed advise her of the
significant diminution of her rights under the fitsts agreement. He
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provided her with no basis to determine the redslenass of the lump
sum figure for costs having regard to the work @ened and how this
might compare with the hourly rate charged undex thist costs
agreement.

In these respects the practitioner breached hisiciidy and
professional duties to be open and frank with thent to act fairly and in
good faith, to give undivided fidelity to her ingsts unaffected by any
interest of his own, to give her the benefit of kin®wledge and to avoid a
situation where his duty to her conflicted with bisn interests. He used
his position of reliance, trust and authority ta@qure execution of the
agreement. He did not ensure her interests weranadd and protected
but rather he advanced his own interests in daecflict with those of his
client. In contravention of the provisions of thamily Law Rules 1984
(1) the second costs agreement was not fairly edtarto and was not
reasonable in its terms; (2) the practitioner prtgabto exclude her rights
to (a) itemisation; (b) taxation; and (c) to apfuyset aside the agreement.

The practitioner also failed to provide the materequired by the
Family Law Rules 1984 Further, although we do not rely upon this
consideration, if theLegal Practitioners Act 1893&lso governed the
practitioner's obligations with respect to costd aaxation, he was
similarly in breach of those provisions.

Similar considerations apply with respect to theacgtioner
procuring the execution of the withdrawal authoatthough, as we have
said, the real prejudice to the client was in signthe second cost
agreement.

It is relevant to the gravity of this matter thas, we have found, the
client was not experienced in dealing with lawyansl trusted and relied
upon the practitioner in assisting her with a pead@nd sensitive matter.
She was vulnerable beyond the usual position ofnamperienced lay
client dependent on the lawyer to fairly deterntime necessary work and
a reasonable charge, a consideration which, inldnguage of the
Committee with which we agree, made the practitisneonduct even
more callous and reprehensible.

By so conducting himself, the practitioner in terofsthe Conflict
Complaint, failed to ensure that the client's iests were properly
protected and advanced in relation to the clidiatslity for costs payable
to the practitioner and improperly and calculatedfyvanced his own
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interests in respect of costs in conflict with a@odthe detriment of the
client's interests.

We think that the practitioner's conduct as fourmih be regarded
as disgraceful by practitioners of good repute @mdpetence. But in any
event we have no doubt that such conduct, to atamtied degree, fell
short of the standard of professional conduct aleskior approved by
members of the profession of good repute and campet

Even if we were to have found that the practitiodier not conceal
the terms of the second costs agreement, on tm@®s we have made as
to the circumstances surrounding the client's smoif the agreement, the
charge would have been made out. It would alssulffeciently made out
based upon the practitioner's breach of his fidycend professional
duties, if contrary to our view O 38 r 26 of thRamily Law Rules 1984
does not apply to a subsequent costs agreement.

Again, on these findings, the charge would havenbmeade out even
if we were to have found, as claimed in the practér's witness
statement, that:

(1) he did give the client the second costs agee¢and said

to her:

(@) “it says what the settlement and costs are in
there";

(b) "we can fix the agreed costs";

(©) "he would bill the account after 2 July anahde

her the account"; and
(2) the client read the agreement.

The practitioner did not provide any explanatiort@gs terms and,
knowing her difficulty with reading documents, maue effort to ensure
that she understood the agreement. He did nosadher to obtain legal
advice.

Failure to itemise

257

The practitioner in his submissions has contentdatlthere was no
breach in this respect because he first provided&count on 3 July 2003
and (1) prior to this there was no account to isenand (2) after this there
was no request for itemisation. There are sewaralers to this.
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The starting point is thEamily Law Rules 1984 As set out above
these provide a right to request an account and ueceipt, a right to
request an itemised bill, each to be provided leyldlvyer within 28 days
of a request in that respect.

From 24 February 2003 the client made several mgguior an
"itemised account". This may be regarded as aestgior an account.
The practitioner on his evidence, understandingttieclient was looking
for an itemised account, provided a Trust Staterdated 19 March 2003.
That would arguably constitute an account for thgppses of th&amily
Law Rules 1984 By her notice dated 3 April 2003 the client rateel her
request for "the account (itemised)" which may bégarded as a request
for an itemised bill. The practitioner refused dailed to provide such a
bill until 22 December 2003. To the extent that firactitioner's letter
dated 3 July 2003 is to be regarded as an accthentCommittee in its
letter dated 22 July 2003 referred to the clierdtuests for an itemised
account and sought itemisation of that account.at Mias a sufficient
request for a bill on the part of the client foe thurposes of O 38 r 37 of
the Family Law Rules 1984

Independently of that, r 16.4 of therofessional Conduct Rules
provides in plain terms that a practitioner shaithin a reasonable time
after being requested by his client, render adbitosts covering all work
performed to which the request relates. The cieatle a request for an
itemised account and the practitioner understoaslag such. The only
apparent justification for the practitioner notiagton that request prior to
July 2003 was the second costs agreement. To xttentethat the
practitioner seeks to rely on that agreement howedte answer is that
there was no justification for the practitionerartgng a term to that effect
into the agreement and doing so, at least withallt disclosure and
informed agreement, was itself unprofessional condiMoreover, even
after the 3 July account, the practitioner took s@x months to prepare
and deliver an itemised bill.

There is a further consideration. The practitiodeducted $22 000
from the settlement proceeds for the purposes whgahis costs. That
money was retained in his trust account until ¥ 2003 and thereafter
paid to the practitioner. In these periods thentlwas denied the use of
such amount. Irrespective of the precise circunt&s in which the
second costs agreement was signed, the clienthteldractitioner that she
was anxious to know how the sum of $22 000 wasatded for. There
was no reason given by the practitioner why he @t itemise his
account beyond his standing on his rights under gheond costs
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agreement. The position was even more seriouswolf the making of
the client's complaint to the Committee and the IGomplaints Officer's
writing to the practitioner referring to the cliemtequest for an account
and requesting an itemised account. In our vieasponsible practitioner
in those circumstances would have immediately aotethe client's and
the Committee's requests and prepared an itemcsediat.

262 In all these circumstances the practitioner, imteof the Conflict
Complaint, failed to ensure that the client's iests were properly
protected and advanced in relation to the clidiatslity for costs payable
to the practitioner and improperly and calculatedtyvanced his own
interests in respect of costs in conflict with aondthe detriment of the
client's interests.

263 We find the practitioner guilty of unprofessionaincluct on this
reference.

I The Overcharging Complaint

264 This complaint alleges that the practitioner wasiltgu of
unprofessional conduct in 2003 by charging a gyosstessive fee for his
services to the client.

The issues arising on the complaint

265 By its Statement of Issues Facts and ContentioasCihmmittee's
case of gross overcharging was put on three bases:

1. The first basis:

(1) has regard to the decision of Registrar Motoni
which he reduced the practitioner's charges of
$23 250 by $17 759 to $5490;

(2) additionally, identifies other factors genéral
relevant to determining a reasonable charge for
professional services (tli@Alessandro factois

(3) considers each of these factors in assessiag t
reasonableness of the practitioner's charges by
reference to the evidence and including relevant
findings made by Registrar Moroni;

(4) submits that on this analysis the practitinébill
of costs represented gross overcharging.

Page 83



2.

3.

266

[2007] WASAT 111

The second basis (the period objections):

(1)
(2)

3)
(4)

divides the practitioner's work into four petsp

by a detailed examination of the evidence stgfom
that the practitioner was not entitled to charge fo

(@)

(b)

(€)

the first period, when the practitioner
claims to have been instructed by the
client's son, the evidence being largely the
practitioner's own file records;

the October function in the third period,
the evidence including the practitioner file
records; and

the fourth period, when the Committee
claims the practitioner's work ceased, the
evidence being largely the oral evidence
of the practitioner and the client and the
client's partner and the correspondence
between them;

totals these amounts as $13 145;

submits that $13 145 as a proportion of tHalto
charges of $22250 establishes gross
overcharging.

The third basis supports the specific objestitm each of the
items of work charged as identified in the clieffshedule of
Objections before the Registrar. To a large extentespect of
charges not specifically dealt with in the peridojeations, this
position is taken in answer to the practitionetane to support
each of the charges.

For his part the practitioner's defence of the O©Warging

Complaint, as reflected in his Response Statenk@nther Statement of
Issues Facts and Contentions and witness statements

1.

Challenges the decision of Registrar Moroni darge number of

grounds.

Has regard to the othBrAlessandro factorso support his claim

that the costs generally were reasonably charged.

Asserts that each of the items in the bill cftso
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was fair, reasonable, supported by the evidesoe
properly claimed;

ought to have been allowed by Registrar Motwawing
regard to the evidence and particularly his fileores
tendered before him; and

ought now be accepted having regard to hiseexd and
file records, including records additional to thdsefore
Registrar Moroni (which are not separately ideatifby
the practitioner).

Disputes the Committee's period objections, uidicly having
regard to his reduction of his charges by $930feHiscted in the

bill

of costs.

It is apparent that the complaint and defence ctheentirety of the
practitioner's work and charges for the period A200D2 to April 2003
and raise a multiplicity of issues. It has invalveot merely considering
Registrar Moroni's decision and the practitionestsallenges to that
decision, but also the work undertaken or saidatcehbeen undertaken by
the practitioner and the reasonableness of thgebkanade.

In order to manage this material, we consider thissaes and
matters in the following order:

the legal framework;

the Committee's case and the practitionefende as reflected in
their written "pleadings" and submissions;

the proceedings before and decision of Reggidtioroni;
the (otherP'Alessandro factors
the practitioner's objections to the decisdbRegistrar Moroni;

preliminary views on a reasonable charge;

the period objections:

(@)
(b)

(€)
(d)

the first period objection (prior to 25 JuQ2);

the second period objection based upon thditaiton of
Costs dated 12 August 2002;

the third period objection being the Octoherdtion;

the fourth period objection (period subsequetot
24 February 2003); and
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(e) other matters instancing overcharging;
the total overcharges for the period objedjon

summary of findings on the practitioner's casgporting the
charges; and

conclusions on gross overcharging and unpsideal conduct.

The legal framework

269

The Committee filed Supplementary Written Submissioutlining

the legal principles and the leading authoriti®@sere was no challenge to
these from the practitioner (except in the respsattioned below) and he
adopted most of these as part of his defence. primeiples may be
summarised as follows.

1.
2.

4.

Gross overcharging may amount to unprofessicmadiuct.

The inquiry into what amounts to a grossly egnes charging
would ordinarily involve first, a determination efhat, in the
particular circumstances would be a reasonabletsuwrharge.

Determining what would, in the circumstances &e&ch a
reasonable sum will often turn on multiple facto(the
D'Alessandro facto)sincluding:

(1) the amount at which the costs (relevantly)enbgen taxed,;
(2) the difficulty of the case;

(3) the novelty or complexity of the legal issuregolved,;

(4) the experience of the practitioner;

(5) the quality of the work;

(6) the amount of the time spent;

(7) the responsibility involved;

(8) the amount or value of the subject mattessue; and

(9) any costs agreement entered into.

D'Alessandro v Legal Practitioners Complaints
Committeg(1995) 15 WAR 198 at 214-5.

(1) Whilst the taxed amount is not necessahy gole factor to
be taken into account given the existence of therdactors,
the Tribunal is entitled to rely upon the taxed amtoas the
appropriate standard (that is, of what is a redsdenaum)
and to determine by reference to that, whetheratmeunt
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charged was grossly excessiveD'Alessandro v Legal
Practitioners Complaints Committeat 220-221.

The decision of a specialist court (here Regiis¥loroni) on
a subject matter in issue (relevantly a reasonabla to
charge) in disciplinary proceedings, may affordomsty
prima facie evidence of that matter, particularly where (as
here) the practitioner was a party to the earliecgedings
and there has been no appeal. Nevertheless, itots
determinative of the issue and the practitioneenstled to
challenge the facts found and the correctnesseofiéitision
and introduce evidence to controvert the chargzeneral
Medical Council v Spackmaifil943] AC 627 at 635, 637-8

Where a fee has not been allowed on taxdtemause the
basis upon which the fee is claimed is not supptetéas

in that case upon the proper construction of tredesof
costs) that may not itself be cogent evidence of
unprofessional conduct if the charge was made bas#s
which was reasonably arguable, although wrong.
D'Alessandro v Legal Practitioners Complaints
Committee

That principle would arguably extend to a felich has
not been allowed on taxation because for examgléaitts
necessary to support the claim are not establishat,
where the charge was nevertheless made on a blasis w
was reasonably arguable. (In favour of the pracitr we
would regard the principle as so extending in thegter.
The practitioner, following an exchange between the
Tribunal and Senior Counsel for the Committee, &elbp
this argument, in relation to the charges madéanfirst
period from April to 25July 2002. In his closing
submissions, the practitioner appears to rely upuos
principle for all his charges.)

Whilst ordinarily the determination of whethem amount was
grossly excessive would involve first a determioiatof what in
the particular circumstances a reasonable sum a&ngehwould
have been, it is not necessary to do that in akkgalf it is evident

that

there is no justification for the amount atfuaharged,

including for example that detailed work on thepgamation for
trial was undertaken immediately before a confezantended to
achieve a settlement, the Tribunal is not requicedietermine first
a sum that might reasonably have been chargbd. Pardo v
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Legal Practitioners Complaints Committd@003)] WASCA 274
at [18-20] applied inLegal Practitioners Complaints Committee
and Benari[2005] WASAT 213 at [99]. (This principle is retle
upon by the Committee for the period objections.)

7. A practitioner shall charge no more than is reaklenhy way of
costs for his services having regard to the conmyleaf the
matter, the time and skill involved, any scale @éts that might be
applicable and any agreement as to costs betweesotititor and
his client. Rule 16.5 of thierofessional Conduct Rules.

The principle which the practitioner disputes (egsly by his
Closing Submissions) is that on the strength ofsehauthorities the
Committee may "rely on the judgment" of Registrasrvhi or "that the
judgment is prima facie evidence of overcharging”. We think the
authorities cited do allow the Tribunal to rely dhe decision of
Registrar Moroni as to whairima faciewas a reasonable sum for the
practitioner to have charged. In doing so howetle, Tribunal is still
obliged to hear and consider the practitioner'sl@wie and submissions
challenging the decision and supporting the changgde, and must have
regard otherwise to thB'Alessandro factors That is how the Tribunal
has proceeded.

We mention in this context that we are conscioas$ Whereas under
the Family Law Rules 2004r 19.32) the onus is on the practitioner to
establish each item of cost, the onus is on the rMiitee alleging
misconduct by overcharging to prove it.

The practitioner also referred to:

1. Some general principles of taxation set ou€ivil Procedure in
Western Australia

(1) Regard must be had to the time reasonably spéné
provision of the services and by applying an
appropriate rate;

Here the rate was fixed under the first costs ageee and is not in
dispute and the issue is as to the time reasosalelyt.

(2) There must be an item by item taxation rathanta
"swings and roundabouts" approach;

(3) Taxation disallowances are erroneous whereetiser
an error of principle, a discretion has been esertin
a manner which is manifestly wrong, the sum allowed
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has shown that some wrong principle has been
followed or that no taxing officer acting reasonabl
could ever have taxed off the particular item ie th
amount in question.

We are prepared to assume that these principle@gnoperate in
an assessment of costs by the Registrar in thelf-@ourt of Western
Australia. We do so although, arguably, an "assess$' allows for a
more global approach than does a "taxation".

2. Under thd=amily Law Rules 2004

(1) The Registrar must not allow costs if they a
reasonably necessary for the attainment of justice
not proportionate to the issues in the case. Ru&4.

(As to which see the comment below in dealing viftb D'Alessandro
factors)

(2) The Registrar must assess an itemised account i
accordance with the cost agreement. Rule 19.34.

We mention that it appears tikamily Law Rules 2004pply to an
assessment in respect of charges incurred andedasiowring the currency
of theFamily Law Rules 1984.

The practitioner has also sought to rely on s 23748 the
Family Court Act 199'by which, as he submitted, the Family Court must
have regard in a costs order to the financial onstances of a party and
other matters. Section 237 makes provision for ¢bert hearing the
matter to make orders for costs as between theepam special
circumstances, having regard to certain specifiatters. That provision
does not appear to us to apply with respect teitmliand client costs nor
in connection with an assessment of costs as ogdosa court order in
that respect.

The Committee's case and the practitioner's defence

277

For the purpose of considering and making findiaf$acts in this
matter, it is necessary to understand how thegsaptiesented their cases.

The Committee's allegations

278

The Committee by its Statement of Issues Facts Gomkentions
outlined the facts relied upon during the periodnfrJuly 2002 to the
Registrar's decision in June 2004. These inclugéelence to the first
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costs agreement, the practitioner's Memorandumatifithtion of Costs
dated 12 August 2002, the directions hearing orOdfober 2002, the
request for and payment of $1500 for legal coskt®e settlement
negotiations, the consent orders, the second egséement, the account
dated 3 July 2003 provided by the practitioner, ghectitioner's itemised
bill of costs dated 22 December 2003, the cliedispute of the bill and
the taxation. The practitioner in his ResponseeStant concerning the
facts included additionally reference to his Menmolam of Notification
of Costs dated 9 October 2002, the Costs DiscloSiagement dated
30 December 2002 and the withdrawal authority dateg&ebruary 2003.

The Committee tendered the witness statements eofclient, the
client's partner and the client's friend previousiyerred to. It also
tendered several files of documents in supporhefdharge including the
practitioner's file in the property dispute (indlugl court documents, file
notes, telephone notes), documents relating todibpute not on the
practitioner's file, documents relating to the tam including the
transcript of the hearing before the Registrar andundle of the
practitioner's timesheets for April 2002 to Aprd(z3.

The practitioner's response

280

281

The practitioner's Response Statement attaches hed&e of
Charges & Evidence including reference to eacthefitems the subject
of the itemised bill and including submissions wthgy are each properly
chargeable. The practitioner's witness statenrerlhis complaint deals
with his relations with the client's son and vessfithe correctness of his
Schedule of Charges & Evidence. His responsiveast statement deals
with the matters in the witness statements of tben@ittee's witnesses.
His Further Statement of Issues Facts and Contentaxldresses the
D'Alessandro factors.

The practitioner's Responsive Statement does matlglidentify the
Issues in the matter or clearly advance the praicét's case on the issues.
Much of it consists of general statements or argqumevithout proper
particulars or reference to the specific eviderated upon (for example,
the attack on Registrar Moroni's decision and thHainc to the
reasonableness of the charges made). Much obnsists of bald
assertions without reference to the source (fomgxa as to the alleged
benefits received by the client), or consists guanents which we regard
as quite absurd (for example that those benefdsidie the amount of the
practitioner's fees required to be repaid followihg decision of Registrar
Moroni). Sections of the submissions are entingBlevant (for example
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the outcome of other taxations in other courts dpesome of the 200
taxations in which the practitioner had allegegipe@ared).

282 The relevant submissions from the practitioner'sudeents may be
summarised as follows.

283 The practitioner attacked the decision of the Regyi®n the grounds
that:

(1) he disregarded or failed to refer to or coesidlmost all of the
evidence before him which was mostly corroboratead a
unopposed;

(2) the Registrar failed to sufficiently regard:
(@) the law (including the principles of taxatictentified
above);
(b) the evidence;
(c) the exhibits tendered;

(d) the first costs agreement; and

(e) the taxation principles of reasonableness @mndedural
fairness including in his refusing to allow
cross-examination and allowing insufficient timedgive
evidence;

(3) the taxation:
(@) was not made on an item by item basis;

(b) did not refer to the Family Law scale/schedulieich
grant allowances for telephone attendances and;so o

(c) did not allow for preparation for meetingsyysng the
husband's solicitors correspondence, lengthy teleph
attendances, copying;

(4) the Registrar wrongly determined that the peatings were
simple whereas in fact they were complex; and

(5) the Registrar failed to consider the value aodhber of items in
dispute and the failure of the parties to agree sume years.

284 As regards the practitioner's claim to supportdmarges, he replied
upon:
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(1) the small proportion that the charges be#haovalue of
(@) the matrimonial estate; and

(b) the value of the client's benefits received

(A submission of "proportionality" as he describedhat the practitioner
clearly regarded as of considerable importance).

(2) the substantial evidence produced in suppottied charges in the
form of timesheets, file notes, telephone notesx (tfile"
documents etc;

(3) the lack of evidence in opposition to his evide;
4) the benefit to the client in not having angenim account;

(5) the consideration that the majority of the geady was in the
possession of the husband,

(6) the large number of items in dispute;
(7) the efforts made to settle the proceedings;

(8) the failure of the client to make realisticncessions of the
charges; and

(9) the write off made in the bill of costs of aib&9300.

In the course of considering the various issuesvielve deal with
each of these submissions.

In support of all these submissions, some of wiogerlap, the
practitioner tendered four files of documents. déheinclude the
documents tendered in the taxation (being exhilAts— "UUU") and
what is described as "Other" material, including &ffidavits filed by the
practitioner in the taxation and a draft affidavitdiscovery of the client
prepared by the practitioner. We mention that dffelavit of Patricia
Le Miere, filed on behalf of the Committee, idemsf documents in the
practitioner's files before us which are additiottathe exhibits filed in
the taxation.

The proceedings before and decision of Registrarrbta

287

288

It is apparent that the proceedings before the $Regi and his
decision assume significance in the parties' rés@epositions.

The Tribunal has regarded the learned Registrag@ision as
prima facieevidence only of what is a reasonable charge —ishas a
starting point in its determination and indepenljecdnsidering the other
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D'Alessandro factorsand the practitioner's challenge to the Registrar's
decision. To that extent however, and given then@dtee's reliance
upon the decision and the practitioner's comprahenshallenge as
outlined above, it is necessary to consider thecgwdings before the
Registrar and his decision.

The practitioner provided an itemised bill of costiated
22 December 2003 in the sum of $23 250 includisfpulisement of $896
and GST. The client filed a Notice Disputing Bdf Costs in the
Family Court on 28 January 2004. The client subsetly filed an
Amended Notice on 24 February 2004. This attaeh8&dhedule of Items
in Dispute and Grounds of Dispute. The amountreffen this Notice
was $3550. An updated Schedule produced towaresetid of the
hearing shows the total bill as $30 475 (the amafir$i29 550 shown on
the bill being incorrectly totalled by the pradiitier) plus disbursements
of $896 but subject to the deduction. The amodifered in the client's
updated Schedule was $4825 and $166 for disburégemeh total of
$4991. (We mention that given the relatively snaafiount involved in
the dispute as to disbursements, we have not adhtrethis in our
Reasons.)

The matter was listed for hearing for one full ddw. the afternoon
of 10 May 2004 the hearing commenced, the procgsdnot then being
transcribed. The client relied upon her affidant an affidavit sworn by
her son. The practitioner relied upon affidavitwsoen by several
witnesses including himself. There was some ceaxssnination. Items
1-18 (except item 10) they being with respect te geriod 8 April to
25 July 2002 (when the practitioner and the clignst met) were dealt
with and disallowed. This was on the basis th&aving aside the
guestion of whether the alleged services were Hgtoarformed in whole
or part" on the basis of the affidavit material fRegistrar was "a very
long way from convinced" that the evidence establsin this period
"any legal liability on the part of the applicant pay the respondent any
money at all". He said "That is, the evidence doeetsatisfy me that
there was any intent on the part of the applicantreate contractual
relations with the respondent in respect of anyroomcation which may
have occurred between her son and the respondéee Registrar
Moroni's file note dated 11 May 2004.) Item 10 Igeian alleged
telephone conversation between the practitioner clietit in June 2002
was subsequently disallowed, the Registrar findnag they first spoke on
25 July 2002. (Exhibit B2 page 607.)
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The hearing continued on 13 May 2004 the proceadihgn being
transcribed. It continued on 19, 24-26 May 200d aral Reasons were
delivered to the parties on 4 June 2004. (Thestmgpt of the evidence
and submissions runs for about 180 pages.) Thedrigh shows that the
sequence generally was that the practitioner wtarider documents and
give evidence in support of each item or grouptefs. There was no
cross-examination. Sometimes the items were caucedn occasions
the Registrar would deal with them. Otherwise hesul¥ reserve his
decision on them. (Exhibit B2 page 476, 541.)

The Registrar in his Reasons gave an overview efntlanner in
which the taxation had been conducted. He refawdte oral evidence
of the client (brief) and of the practitioner (exteve) and the limited
cross-examination. He referred to important issofesredibility, as to
which for reasons he explained, he preferred thdeace of the client to
the practitioner, but bearing in mind that this wasnarily a taxation
matter. He referred to the time restraints puthenpractitioner's evidence
and submissions, but the Registrar believed thectipcmer was
nevertheless given "a very fair opportunity to $peathe various items".
He listed 17 areas of concern as to the practitire®nduct and why in
some respects it caused him to treat his evideexteemely cautiously".
(Exhibit B2 page 601 - 602, 608). The specific tevat considered
included the practitioner's Memorandum dated 12ustg@002 compared
with the costs ultimately claimed, the husbandcisors’ estimate of
costs, hours worked as recorded in the practitisrienesheets especially
for the large sums claimed on certain days andcthelition of those
timesheets, and the total sum claimed. (ExhibipBge 612 - 614.)

As to the principles governing the taxation, theyiRear referred to
and quoted rules 19.4, 19.5, 19.6, 19.12, 19.38,18n34 of theFamily
Law Rules 2004 He said (Exhibit B2 page 598):

"The assessment of a legal bill must be carriednatlt a view
to ensuring the charges levied by a lawyer are bedlsonable
and proportionate. And so, if a lawyer chargesviork and
undertakes work and conducts litigation in a wayciwhs not
reasonable in the circumstances and not propotg&otw the
matters in issue, then he or she runs the rislobbaing able to
recover costs charged in connection with such work.

The Registrar found on the evidence that the mrlahip between the
practitioner and the client commenced on 25 Ju228nd terminated on
24 February 2003. (Exhibit B2 page 592.)
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Concerning the nature of the property dispute dredprofessional

services undertaken generally, the Registrar said:

"So it has to be said that the financial statenféed by [the

husband] paints a very simple picture. This wasenea

complex case. The parties owned a house in therlssibvhich

is easily valued. They own some chattels and tisbdnd was
apparently a TV antenna technician operating orerg gmall

scale indeed. (Exhibit B2 page 595.)

| am widely experienced in the conduct of by
proceedings in this jurisdiction and I'm very faamlwith the
costs generally charged by lawyers for litigatiof this
dimension.

When one looks at the proceedings ... in a mierss, at the
end of the day, the respondent turned up to twdecences,
filed nothing but a notice of address for servieeted to
implement the terms of a very simple settlement #meh

purported to say that ... he had actually spententban
$30 000 worth of time. The sheer size of this tliflarly rings
alarm bells in a case of this nature. It is simp&y out of kilter
without further explanation to the proceedings tbich it

relates. (Exhibit B2 page 612.)

| have absolutely no doubt at all that $30 000vane$20 000 is

far too much to charge for the representation lafdg who has

a half interest in a house and a few chattels anteshares and
nothing much else.

I'm particularly fortified in that view by the codgration that
the respondent filed no documents other than the notice of
address for service. In fact, he could not evendaim to
drafting the minute of agreed orders. That work wadertaken
by [the husband's lawyer].

So far as the implementation of the orders is corek nothing
could be simpler. The applicant was signing ovarihterest in
the house for an agreed sum of money. A very jusettlement
agent could effect that work." (Exhibit B2 page §14

Registrar Moroni arrived at his determination ofe tltosts by

accepting as a reasonable charge the amount ofL§&4@luding GST)
being the total amount conceded by the client. dd&l that some
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concessions had been made by the client at thetaantsl, as the hearing
progressed and further information and documenisecéo hand, the
client made further concessions as reflected inupdated Schedule.
(Exhibit B2 page 593.) He said that he thought thent had been
extremely fair in the concessions she had madetfatdhad he ruled on
those items he may not have ruled as favourablphe<lient conceded.
(Exhibit B2 page 615.) He said these concessiotis &bthe outset and
during the course of the assessment were entirpbrogriate. He
otherwise upheld each of the objections made. ddarded the amount
conceded, $4991 as fair and appropriate. With @f&Tassessment was
$5490.10.

In his conclusion he said that in this case thezeewhree questions:
(1) was the work actually performed;
(2) were the charges for it reasonable; and

(3) were the charges proportionate to the (issngsthe
litigation?

He concluded that, even allowing for his concerms tbe first
guestions, the amount charged was totally disptapate to the issues in
contention. (Exhibit B2 p 616) (He appears toenawerrected his first
reference in the preceding paragraph that the ebangere out of
proportion to "the amount in issue".)

The Registrar had serious concerns as to the mannehich the
practitioner had conducted himself in the coursethef Family Court
proceedings and before and during the taxationcodsiderable part of
his Reasons is taken up with this subject. (Thgigker in his orders,
pursuant to r 19.33 of tHeamily Law Rules 2004ncluded a reference to
the Disciplinary Tribunal gic) with respect to some aspects of the
practitioner's conduct including, in effect, oveahing.) It might be said
that this subject did not directly concern the R&gr determining a
proper charge for the practitioner's costs. Howewedealing with the
conduct of the practitioner, the Registrar:

(1) on a number of occasions in his Reasons sotaghlistinguish
between his limited purpose of conducting a taxasind the issue
of the propriety of the conduct of the practitigner

(2) was required to consider the credibility of f{@ctitioner in the
context of the disputed claims as to the instruinstigiven and
work undertaken;
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(3) was required to consider the practitioner'sdemh in the context
of an application for the costs of the taxatiorg an

(4) under theFamily Law Rules 2004was obliged or entitled to
consider whether the practitioner's conduct was s$hat it ought
be reported. (Rule 19.33).

As regards the actual decision made, it is the tasethe Registrar
upheld each of the objections made and acceptedaieessions as the
basis for his assessment. It is to be remembeogever, that whilst
almost all of the 165 items were in dispute, mahthose were treated as
subject to the same objection. Thus for instarit¢ha items before
25 July 2002 and all the items after about 24 Fayra003 were
disallowed on the basis that there was no soligt@nt relationship in
this period. (That clearly did not offend the hiteby item" principle.)
Finally, although there are not discrete reasomsrgior rejecting each
individual charge beyond reliance upon the clierdlgections, the
Registrar was conscious of the requirement to Idwalkharges "not
proportionate to the issues in the case".

With respect to the practitioner's allegations ewnimg the
Registrar's decision, we repeat that we have usaddecision only as
prima facieevidence of what was a reasonable sum to chargeoud
Reasons below we have considered in more detailptiaetitioner's
submissions concerning alleged error on the partthef Registrar.
However, from this summary of the proceedings lefand of the
decision of the Registrar, it is not apparent towigh respect, that there
was any incorrect principle applied, or an obviguskorrect application
of a discretion, or that it was a decision thattawing officer acting
reasonably could have come to. Subject to conagléne D'Alessandro
factorsand the practitioner's specific objections, wendbsee that we are
disqualified from reliance upon his decision foe fiurpose identified.

Consideration and application of the D'Alessandradtors

302

303

We mention some preliminary matters.

It seems to us in circumstances where, as hereg thes been a
taxation of costs, thB'Alessandrdactorsare generally matters likely to
have been taken into account by the taxing offid®@ne way of applying
the principle from the case is to say that theigis@ary body considering
a complaint of overcharging will enquire as to wisgtthe taxing officer
did, and did appropriately, apply those factors.
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Although we have considered each factor in turnsiveuld say that
we do not think the Full Court in this case wasmiing to lay down a
"formula” by which in every case each of the fastisrto be considered.
In the leading judgment, Ipp J said that deterngranreasonable charge
would "ordinarily" involve a consideration of theatters identified.
Moreover, the Full Court does not indicate thaégarded its enumeration
of these factors as necessarily reflecting thenleorof importance.
Whether each factor will be relevant and what wewifl attach to it and
what other factors may also be relevant, will depen the circumstances.
Here for example, the proceedings were in the Fa@ulurt and regulated
by its rules and procedures as to the costs payabigortantly, that
involved consideration of what costs would be dosedd under an
assessment as not reasonably necessary for thveraid of justice or as
not proportionate to the issues in the case (r4)9.3hat will necessarily
be a relevant "factor" in determining a reasonatst. Further, a
reasonable cost in these proceedings must be eadroim the basis that
the matter was settled rather than concluded tigr

(We observe also that the Full CourtirAlessandroregarded the
circumstances in which the relevant costs agreemvastentered into as
being part of the material circumstances of deteimgi overcharging.
However, the Committee did not pursue this argunagot so we do not
need to enquire in this context as to the circunt&sa of the first costs
agreement.)

Both the Committee and the practitioner made sufions in
relation to each oD'Alessandro factors The Tribunal has considered
these factors both in the context of their consitien by the Registrar
and independently having regard to the work peréafrand the charges
made for that work.

(1) The amount at which the costs in question wesxed.

As we have indicated, Registrar Moroni assessedpthetitioner's
costs at $5490.10, taxing off from the practitiondill of $23 250 the
sum of $17 759.90.

(2) The difficulty of the case.

We have set out Registrar Moroni's description isfdxperience in
the conduct of Family Court property settlementcpexdings and his
findings in relation to the complexity of this patlar matter. He found
that "this was never a complex case" and that gards settlement
"nothing could be simpler". There was no challefrgen the practitioner
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to Registrar Moroni's experience. Having oursehe@smined the
evidence (which is outlined further below) as te tfature of the property
dispute, the extent of the negotiations and the&kwequired to implement
the settlement, we entirely agree with the learRedistrar's assessment
and essentially for the reasons which he gaves Wais a dispute over a
small pool of matrimonial assets, the negotiations which the
practitioner was involved being centred largelyhaav much the husband
would pay within a range of $130 000 to $150 OOthese negotiations
took place orally on 25 July 2002 and 10 Octol¥y¥2and in writing
between 30 October 2002 and 18 December 2002. Thsylted in
consent orders prepared by the husband's solicitors

The practitioner has made reference under thigifdand under the
factor of the novelty or complexity of the legadues involved) to:

(@) the number of items in dispute as identified the
conciliation conference particulars;

(b) "the research" undertaken; and

(c) the fact that "the matrimonial estate was detay in the
control of the respondent husband."

As to each of these matters:

(@) Aside from the house and the shares, the item®
mostly of a small value and in the respective pEsise
of the client and the husband. In the solicitors'
correspondence these were quickly put to one side |
favour of determining a lump sum payment. The that
in the time prior to the parties engaging soli@tohere
was no agreement on the value or distribution of
individual items of property appears of little ned@ce.

(b) No research was required and such researclvass
evident from the practitioner's papers (obtainiogies of
chapters from texts on research on the economiectsp
of relationship breakdown, claims by de facto pengn
setting aside property settlement orders and tke) i
appeared unnecessary at least for a practitionerheld
himself out as an expert in, or at least as pragtis,
family law and charging $250 per hour.
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(c) Of the items which were the subject of any disp it
appears the house and the majority of the AMP share
were in the husband's possession. Although the® w
initially some contest about the client's rightetater the
house to effect some renovations, this did not ohepe
agreement in relation to who was to obtain own@rsi
it. We do not think these factors made the prgpert
dispute a complex one.

(3) The novelty or complexity of the legal issuessented.

There were no novel or complex legal issues arisingng the
property dispute.

4) The experience of the practitioner.
We have set out above details of the experientieegbpractitioner.

We would think that in considering this factor, aedj would be had
to the hourly rate or other fee charged. In thasecthe practitioner
charged $250 per hour, a sum substantially abcatealtowed under the
relevant Family Court scale. He was allowed thah ©n taxation. We
note that the husband's solicitor, who the practér described as "an
experienced family law lawyer", by his Notificatiafi Costs charged the
husband in accordance with the scale.

(5) The quality of the practitioner's work.

Having regard to the simple nature of the propaiitgpute no
particular quality in the practitioner's servicesswcalled for or was
evident.

In any event, at a charge out rate of $250 per io@irclient was
entitled to expect a high quality of work.

(6) The amount of time spent by the practitionetl@matter.

Because the practitioner sought to justify eachisfcharges before
us, we have considered this factor in some detaithat respect we have
had cause to examine the practitioner's file rec@md work product in
the period from April 2002 to April 2003. In padilar we have examined
his file records supporting individual items chatder the period prior to
his direct contact with the client (25 July 2002)dain relation to the
function on 31 October 2002. For reasons explaibeldw, we have
found those records and the practitioner's evidémeelation to them an
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unsafe and unreliable basis upon which to assessirtie spent by the
practitioner.

Moreover, we think this factor is necessarily diegcto, or at least
embraces, the timeeasonably spent by the practitioner on the work
performed. Given the lack of complexity of the tagtthe nature of the
work actually required of and performed by the ptamer, and the
disparity between the costs claimed and those nea$p to be expected
for a matter of this nature, we are satisfied it time allowed by
Registrar Moroni represents a reasonable amoutiineffor the services
provided. We respectfully agree with the Registthat there was no
proportionality between the amount charged and iBsues in the
proceedings.

(7) The responsibility involved.

We would think this must relate to the level ofpassibility having
regard to the complexity of the case and the amourgsue. We have
dealt with these issues.

Moreover, as the practitioner charged $250 per ,haurigh degree
of responsibility was to be expected of him.

(8) The amount or value of the subject matter snés

We think the importance of this factor generallg kaninished since
the introduction of hourly rates as the basis uptich costs under the
scale of costs in the Supreme Court (and Distrar€} are allowed. We
note that the currenfamily Law Rules 2004r 19.14(4)(b)) expressly
disallow a provision in a costs agreement by whtble costs are
calculated by reference to:

() an amount ordered by the court;
(i) the amount of an agreed settlement or congeddr; or

(i) the value of the property or money which mie
recovered by the case to which the work relates.

The practitioner has claimed with respect to thiddr, that his costs
were reasonable having regard to the amount orevafuthe subject
matter in issue namely $400 000. He does not supipis figure in any
sensible way. In the practitioner's letters de&88dDctober 2002 (in one
place) and 11 December 2002, he claimed that the i the estate was
$295 000. The husband's solicitors in their lettelated
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28 November 2002 disputed some of the values at&ib by the
practitioner to the house and the husband's aaedtsvould reduce these
by, it appears, about $70 000. On these figures whlue of the
matrimonial property was between about $230 000%&30d 000.

The practitioner has also referred under some efDtAlessandro
factorsto "the excellent result achieved of $219 000h® ¢lient without
debt" as a result of his experience and the quatfityis services, a matter
which he says "[Registrar] Moroni failed to consideall".

This raises the issue of what the practitioner Hascribed as
“proportionality”, that is, he alleges, the relativsmall figure for his fees
compared with the large value of the estate anbleofalue of the benefits
achieved by the client on settlement. It is comeminto deal with that
iIssue here.

The figure of $219 000 is again the practitionersr assessment of
the value received by the client (see ResponserS&adt pages 4-5), the
Committee not attempting to place a value on tient$ settlement or of
the matrimonial property. The practitioner inclada his assessment of
$219 000 the sum of $1250 paid by the client to pingctitioner on
account of his fees and refunded by him, the refoihtees of $16 509
ordered by Registrar Moroni and the payment of ¢tmunsel fees of
$8596 on taxation ordered by Registrar Moroni. &lof these amounts
could possibly be justified as included in the UWealachieved" or in any
way as the result of the practitioner's properisess On the contrary.
Other amounts included in the practitioner's assess are the discharge
of the mortgage loan of $15 000 (but the clienpdied any liability for
any share of this sum), half of the AMP sharesX8 00 (the source of
the value of which is not evident — in his lettetetl 30 October 2002 the
practitioner gives a value of $13 000 seeminglytiiertotal of the shares),
the discharge of her liability of $5000 over twoskesses and council
and other rates (as to which there does not appds any evidence), the
sum of $10 000 being the value of the client'sinethassets (which were
not treated as part of the matrimonial assets)"amdver" of stamp duty
of $15 000 (presumably because it was a Family Ceeitlement and
therefore to be expected).

By the settlement the client, after 22 years of rrage, received
essentially the sum of $114 000 (net) and halfhef AMP shares, and
retained the chattels, funds and superannuatiberipossession.
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As regards the efforts of the practitioner in agimg this modest and
predictable outcome, the position was as followBhe client and her
friend had completed the papers to institute thecgedings. The
practitioner filed no papers in the proceedingseexchis appearance.
Agreement was not reached as to the valuation amsiah of the assets
at the conferences attended by the practitioner26duly 2002 and
10 October 2002. However, the correspondence leetvtiee solicitors
evidences from the outset that whilst there wasesqmbbling about the
values of some of the assets and the parties' sliaree liabilities, the
dispute was essentially about how much the huskandd pay on the
basis that he would acquire full ownership of thmude and assume
liability for the mortgage. There was no disputattthe AMP shares
would be equally divided and the parties would kdegp vehicles and
chattels and bank funds and super funds in thepedive possession.
The client initially, on 30 October 2002, soughpayment of $150 000,
the counter offer on 28 November 2002 was $130 O@Oresponse from
the client on 11 December 2002 was $142 000 andntteer settled "by
splitting the difference" at $136 000.

In summary, the practitioner's contribution to sle¢tlement was little
more than attending two conferences and writingeis\etters arguing
essentially that the client was entitled to a 50gemt share of the estate.
Thereafter he acted to give effect to a simpldesatnt of consent orders
prepared by the husband's solicitors.

(9) Any costs agreement that might have been ahiete.

The terms of the first costs agreement provided phectitioner
would charge an hourly rate of $250 plus GST. Registrar proceeded
on this basis.

In the absence of a valid costs agreementFdmily Court Itemised
Scale of Costapplicablen the period 1 October 2001 to 10 October 2002
applied. These providddr a maximum hourly rate of $160 inclusive of
GST.

The practitioner has claimed in this context thagiRtrar Moroni
failed to have regard to the clause of the agreégieimg it retrospective
operation and therefore covering the period ofrutdtons from the
client's son. In fact, the learned Registrar dihstder that provision,
guestioning whether it was legal. In any eventdbeided the matter on
the basis that there was no legal relationship éetwthe practitioner and
the client prior to 25 July 2002. The practitiosereliance upon this
agreement being expressed to take effect retragphctis of little
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significance, given that it is said to apply afterJuly1998'. Further, the

reference in the first costs agreement to it apglyto instructions

received and "services incurred" after 1 July 198i&s not foreclose the
anterior question whether the client (directly grdn authorised agent)
provided instructions and received services befeJuly 2002. The
practitioner did not suggest that at the meeting 2&nJuly 2002 he
discussed with the client the retrospective opematif the agreement to
include instructions given by her son.

The practitioner's other challenges to the Registeadecision

331

We have outlined above the practitioner's challsnge the
Registrar's decision. Some have been dealt witbhuinconsideration of
the D'Alessandro factorsAs to the property settlement proceedings being
simple in nature, we respectfully agree with theiRear's assessment.
The Registrar did give consideration to the firgssts agreement. As to
the other challenges:

1. We do not accept that the Registrar failed twsmer the evidence.
We have recited the time taken for the taxationgfeat majority
of which was taken up by the evidence from the tgracer, the
number of affidavits filed and the volume of exksbtendered.
We have referred also to the Reasons given by dgsRar for
rejecting the evidence of the practitioner and gurédg that of the
client. The Registrar's Reasons reflect his camaitbn of the
evidence and why he was prepared to adopt thet'sliebjections
made to the bill of costs.

2. It has not been shown to us that the Regisaibed to apply any
principles of law or evidence or that he did ngblgghe principles
of "reasonableness".

3. It is apparent from the transcript that the texaproceeded on an
item by item basis.

4. As to procedural fairness, this was largely attenafor the
Registrar to determine. He was clearly entitledd(®ound) to
impose limits on the time involved in a taxation amill of costs
ultimately allowed at about $5500.

5. As to a consideration of the practitioner's tinmyolved in
preparing for meetings and the like, the Registras clearly in a
position to determine a reasonable time for suemst and it has
not been shown to us by reference to individuargés that he
erred in reaching the conclusions he did.
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It is material to observe in this context that lfet practitioner
genuinely believed Registrar Moroni's decision wasoneous in the
manner the practitioner has recited before usethes no substantive
reason why he could not have sought a review léfiore a Judge of the
Family Court. It required only an application aad affidavit. To
suggest, as the practitioner did, that he was pded from doing so for
"commercial reasons" is not persuasive. On his ba$ore the Tribunal,
the amount the practitioner could seek on a review $17 759.

Preliminary views on a reasonable charge

333

Having considered Registrar Moroni's decision aad tegard to the
D'Alessandro factorsye have reached the preliminary conclusion that th
Registrar's decision is an appropriate basis foterdening that a
reasonable charge for the practitioner's servicas $6500. We leave a
final decision on this issue until a consideratadrthe period objections
and the evidence which the practitioner has giveranswer to those
objections and in support of the charges generally.

The period objections

334

335

As indicated above, the Committee has a second basin which it
submits the amount claimed represented gross oxiciy,
independently of the Registrar's finding of whatsveareasonable charge
for the practitioner's services. It divides thagtitioner's bill of costs into
four periods. It submits that there was no jusdifion for the amount
actually charged having regard to:

(1) each of the charges falling within the firstipd;

(2) the charges generally in the first and secpedods
measured against the practitioner's August 2002
notification of costs;

(3) the charges for the October function withire tthird
period;

(4) each of the charges falling within the foyptriod; and
(5) other instances of unnecessary work performed.

For his part the practitioner has submitted by rexfee to the
Schedule of Charges & Evidence attached to his ddsgpStatement, that
the Tribunal should find within each of the periqésd generally) that
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each item in the bill of costs was supportable #vebill in total was
reasonable, or at any event did not constitutesgoesrcharging.

It is convenient to consider the evidence in relato this claim and
defence together.

The Committee, in the course of cross-examinatian ttwe
practitioner in this respect, focused attentiontloa practitioner's records
said by him to support the charges made:

(1) in the first period up to 25 July 2002 whene th
practitioner first met the client;

(2) on 31 October 2002 (the third period); and;

(3) to alesser extent, in the fourth period frafnFebruary to
April 2003.

Our findings in that respect are of some importaiaceeliability on
the practitioner's documentary evidence generalBome concern was
expressed by the Tribunal as to the nature of tarGittee's allegations
concerning the practitioner's records and supppréral evidence and
whether a finding of dishonesty was being soughthat respect. The
Committee made clear that, with one exception,otilé not be inviting a
finding of dishonesty against the practitioner asaerns his records and
evidence. The exception was in relation to thergdm made for the
October function. (T:172-179, 7.11.06; 2-9, 3006). We ruled, against
the objections of the practitioner, but before h&sweross-examined in
relation to the October function, that the Comneitesubmission in
support of alleging dishonesty in that respect pasnissible within the
context of the Overcharging Complaint.

The times and charges for the four periods arelasfs:

(1) Charges for the work for the period 8 April 20@ 25 July 2002
for 14.9 hours in the sum of $3725 (the first pe)jo

(2) Charges for the work for the period up to 12yAst 2002 (the
second period) for 25 hours in the total sum of 3R62there is
some overlap between the first period and the skperniod);

(3) Charges for work for the period between 12 AI@002 and
24 February 2003 for 73 hours in the sum of $18 @h6 third
period); and
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(4) Charges for work for the period after 24 Febyu2003 to
29 April 2003 for 23.9 hours in the sum of $597&e(tfourth
period).

These figures for time and charges are taken auledéd from the
Committee's "Extract from Practitioner's Itemisedcdunt” to which the
practitioner raised no objection. The practitionses some common
figures in his Closing Submissions (par 74 and9&r The figures are
for the gross amount charged by the practitionerréctly totalled), that
is, before his reduction of about $9300 as reftkatehis bill of costs.

Charges for the First Period (instructions througthe client's son)

341

The practitioner's case by reference to his Regp&tatement and
attached Schedule of Charges & Evidence was tleatltent authorised
the client's son to give instructions and receth@ce on her behalf. That
IS, a case of actual authority. However, durirghlaring the practitioner
in effect sought to argue that if there was no acauthority, nevertheless
the charges were made on a basis which was redgoaejuable.
Although this was never articulated by the pramtiér, we regard that as
including a case of apparent authority and, absanyt agency, of a
reasonable basis to claim the charges in the phticircumstances. The
Committee, very fairly, did not object to the pracher's change of
position during the hearing. The Committee's aaséhe authority of the
son as agent was the conventional one; namelyalbsgnt evidence of
express authority between the client and the ¢iesain, there could be no
apparent authority without a representation of awity from the principal
(the client) to the practitioner — that is, thaty aepresentation by the
agent (the client's son) to the practitioner aghto son's authority could
not establish any authority. With respect to thacptioner's alternative
case generally, the Committee's position was tlhainy regard to the
nature of the relationship between the practiticaret the client's son and
the circumstances in which their discussion of thamily Court
proceedings took place, the practitioner did noveha reasonably
arguable basis to claim costs for any work undertakTo the extent the
practitioner sought to rely upon his documentsuggpasrting the time and
content of the communications between the prangticand the client's
son, the Committee submitted that such were uinelibaving regard to
their content and the circumstances in which thegewnade.

Authority of the client's son to instruct the practitioner

342

In his witness statement the practitioner descritiesrelationship
with the client's son. He says they met in 1998 laecame good friends
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and business associates. He says that the clgamt'sonstantly talked
about the client's case. "He provided me with papad information on
her case and said he had talked with his motheutabht He says "I
advised[the client] through[the client's son] at the beginning" and the
client's son told me that he was telling his motwbiat | told him. He
explained the nature of his advice. "l was cabgdthe client's son] and
told that after my advice thgthe client] had commenced in the Family
Court. He had a copy of the papers. We met aocbaged documents.

| advised[the client] what to do and what evidence she neédéle said

"I had several conferences wiftime client's son] about the basics of the
case. [He] obtained a copy of the Conciliation fécence court hearing
notice andgave me a copy and asked me to attend Witte client]."
Then the client "called me to attend that confeeeams well and we spoke
about the case for the first time directly. | toldr that [the client's son]
had kept me informed and had she received my advideshe said yes".

As to the details of the contact, the practitiomelied on his
timesheets and file records. These record exterdiscussions between
the practitioner and the client's son.

The client for her part says in her witness staténtteat in 2001 or
early 2002 her friend obtained the Family Courtrfsrand they began to
complete these. They were filed on 15 April 2002.the early stages of
the proceedings she tried to talk to her son atimuproperty dispute but
he did not show any interest. He was not livinghviier and they did not
have much contact. He did tell her to get a doliciShe had initially told
him she did not need one because her friend wasnhgeher. He had
replied that if she did "he had a friend who isoic#or and he is a good
one who has helped people get legal aid". Howewben she learned
that her husband had a lawyer and that her frieodldvbe away for the
conference on 25 July 2002, she decided she neethglyer. She rang
her son, obtained the practitioner's name and nuiabeé spoke to him.
He agreed to attend the conference. He never omattito her that her
son had been speaking to him about the case, neraggy indication that
he knew anything about the case.

In her supplementary evidence she confirmed sheneadr asked
her son to instruct the practitioner on her behailf provided him with
any documents. (T:51, 1.11.06)

Under cross-examination the client affirmed aspeftber witness
statement. She denied ever being told by herlsatrthe practitioner and
he were discussing the case. She did not gekeradvice from her son.
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She denied that she knew the son proposed to @m&t¢ha property (T:81,
1.11.06) She never involved him in her busin€3s62, 3.11.06)

347 There was no direct evidence of actual authoritytiie client's son
to act for the client.

348 Further, the practitioner did not put to the cliémat she had told or
otherwise represented to him that her son had atgh act on her
behalf. In the light of her evidence as to hertaohwith her son in this
matter, she would clearly have rejected that pntpos We mention that
In the practitioner's letter dated 12 May 2004 (tbebject of the
Communication Complaint) by which he purports toyie a summary
of the first afternoon of the taxation proceedinigs, records the client
under cross-examination had said that the clisotshad never provided
information or instructions to the practitioner loer behalf.

349 It follows that the practitioner cannot justify reharges based upon
the client's son having actual or apparent authorit his mother's behalf
to engage or instruct or receive advice from tlaz{ioner.

Reasonably arguable basis to claim for the first peod

350 That leaves for determination whether in terms loé toncept
outlined in D'Alessandrothe practitioner nevertheless had a reasonably
arguable basis to charge as he did in the firsoger

(a) Evidence of the client

351 As regards the client's evidence on this issue,cébaly disputes
that anything passed between her son and her wifiah,had been
conveyed to the practitioner, would contribute toy abelief in the
practitioner that he was entitled to charge inftfs period.

352 There was agreement between the practitioner aadclibnt that
there had been no face to face contact betweeprtetitioner and the
client until 25 July 2002. The client says theraswo telephone contact
until shortly before 25 July 2002. The practitiomeaintained however
that there had been a telephone conversation betwhem on
2 June 2002. The practitioner did not cross-exantire client on this
call. He had no independent recollection of thik @ad relied entirely
upon his records. The practitioner's telephone wbtthis date refers to
the client's name (apparently in the son's hanohgjitand telephone
number and includes "calls to [her]". Then "wadaisyer". It was put to
the practitioner and established that this wasrad&u The practitioner
accepted there was no timesheet for that day. T™as so
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notwithstanding that in the practitioner's Schedifl€harges & Evidence
he supported this item by reference to his timesh@ex. SSS in the
taxation proceedings.) Moreover, the practitiomad earlier given
evidence that the itemised bill of costs was pregdoy his secretary from
the timesheets on the file. (T:45, 7.11.06) Iswat to the practitioner
that such a call never took place. He said thaad by reference to his
telephone note. (T:157, 7.11.06)

There are doubts about the contents of this ndkere is the client's
denial of any conversation prior to 22 July 2002er evidence was that
she first rang the practitioner on about 18 Ju20 She made a late
decision to obtain representation for the hearing26 July 2002. This
decision was taken when, knowing her friend wasg@n holiday on
21 July 2002, she first learned that her husbandengaged solicitors. It
Is consistent with her friend's evidence in hemests statement that she
planned to be in Europe on 25 July 2002 and tHatvadays beforehand
the client rang to say she had decided to obtdawsger. It is consistent
with the husband's solicitors filing a Notice of dxdss for Service on
19 July 2002. Further, there is nothing from thaywhe proceedings
were being managed by the client and her friergary June 2002 which
would suggest she then "wants lawyer". It seendstbdt the practitioner
would speak to her on a Sunday. Our concerns aitbat charges made
on 2 June 2002 are discussed below. We acceptitience of the client
and find that this conversation did not take place.

(b) Evidence of the practitioner - overview

By his bill of costs dated 22 December 2003, treetiioner records
his work as commencing on 8 April 2002. Thereaiftetil 25 July 2002
there are a number of items variously describetelphone calls and
conferences with the client's son, attendance &mily Court Forms,
Questionnaire" and perusal of "documents, inforomtinotes”. In the
Schedule of Charges & Evidence the practitionervides references to
evidence in support of the charges, being his thmets, telephone notes
and file notes.

However, looking at the matter broadly, there &son to doubt that
the practitioner could reasonably have believedvas entitled to charge
for this period.

First, the claim in respect of them is first madterathe client's
complaint to the Committee. There is no refereteavork between
April 2002 and July 2002 to the value of about $72 the first costs
agreement. As we have said, the practitioner'samet upon this
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agreement being expressed to take effect retrasphctis of little
significance, given that it is said to apply aftérJuly1998" (Our
emphasig. There was no reference to these costs in anyhef
practitioner's correspondence with the client. ebdl the practitioner's
letter to the client dated 21 October 2002 includege have incurred
substantial work since you instructed us in thetenam July 2002". (Our
emphasis.)At no time prior to December 2003 did the pract@oadvise
the client of the costs which he had raised forkndone on her behalf
through the instructions of her son.

Second, in his Memorandum of Notification of Coststed
12 August 2002 the practitioner advised the clibat "your actual costs
up to and including today are $1000". We have wlised this
Memorandum above. This was a document prepared paodded
pursuant to the Family Court orders made on 252002. It was a typed
record without the handwritten additions of his seduent cost
notifications. When challenged as to this documgrd practitioner said
in his evidence, variously, that this figure: (1aswonly an estimate based
on guess work; (2) was made without looking at hesords; (3)
represented work only on 25 July 2002; and (4)udetl figures carried
forward from another form.

As we have earlier discussed, we find this evidetac®e wholly
unsatisfactory. Had the practitioner in fact unalegn work to a total
value of $6250 to this time (12 August 2002) foriehhhe believed he
was entitled to charge, it seems most improbalde ke would not have
provided an estimate in that range. If in fachld taken the position that
he would not charge anything for any "advice" pded to the client
through the client's son and any amount incurresl wéten off in his bill
as part of the $9300 deduction (as the practitioeebsequently
maintained in his Closing Submissions), there wasjustification for
including these items in his bill of costs and ntaimng the claim for
them throughout the taxation and the proceedindgsrdais. (We deal
further below with the practitioner's claim thatstlsum was included in
the amount said to have been written off.)

Third, other than his claim that he was generallyvising" the client
through the client's son, the practitioner gaveemigence as to what he
understood to be the scope of the son's authardytize practitioner's role
in this period. He was told that the client hadiated proceedings with
the help of her friend. He was not on the recokrte did not attend the
first Family Court directions on 16 May 2002. Hl chot prepare any
Family Court documents. He did not communicatehwthe client.

Page 111



360

361

362

[2007] WASAT 111

(Except in relation to his alleged telephone call2oJune 2002 discussed
above.) There was no discussion much less agreéeasea his charge of

$250 per hour in this period. There was no eviddhat the practitioner

kept the son advised as to the practitioner's dedsthat these were being
relayed to the client. There was no credible ewdethat the client

received any value for the "work" that the practier was allegedly

undertaking on her behalf in this period.

Fourth, the practitioner did not call the clierd@n to support the
charges made for this period. It was a matter lwingubled the Tribunal
during the hearing. The practitioner (and Seniouiisel for the
Committee) was asked why he had not done so. riitialiresponse was
that he had chosen not to do so "out of loyaltipeéeause the client's son
had been his "best friend". (T:169, 7.11.06) Heeveit subsequently
emerged in the evidence before us that in suppdieoclient's objections
to the practitioner's bill of costs, the clienttsnshad sworn an affidavit
which was tendered during the taxation. This affidtwas not put into
evidence before us. However, the practitionerpmitlinto evidence the
affidavits which he had prepared and filed in taeation, including his
own. In several of these affidavits, including tpeactitioner's, the
witnesses had deposed to the fact that "[the dison] is untruthful when
he states in his affidavit in this action thatalvke no business relationship
with the respondent. ... and at no time whatsodick | ever relate or
convey any information to the respondent regardiveg applicant'§the
client's] case™. The Registrar did not permit ttleent's son to be
cross-examined on his affidavit, a matter which firactitioner has
complained before us. However, whatever challemgght have been
made to the client's son's statement in his affidavis clear that his
making it would provide strong reasons why the fiiaoer would not
wish to call him before us. That proposition was o the practitioner.
He answered that neither party had called thetdison and that was the
end of the matter.

We give little weight to the client's son's stateimas to the truth of
its contents. We do however regard the existeftlei®statement as the
real reason why the practitioner did not call hiRutting the matter most
favourably to the practitioner, we draw the infaxerdrom his not calling
the client's son that there was nothing which tents son could have
said which would have supported the practitionddsns that the son was
acting on behalf of his mother in instructing thragtitioner.

Fifth, in the course of the practitioner's crossfamation and by
reference to the practitioner's records (examimediatail below) it is
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apparent that many of the communications betweerpthctitioner and

his "best friend" took place on social occasiofbese included at soccer
matches, in a car travelling to soccer matchesthat client's son's

apartment, in a pool and in a spa bath. MoreoWwmy were often at

weekends or late at night. The Committee's subomsis this respect

was that whilst it may be accepted that on suclagioos the practitioner
and the client's son did discuss the client's ptgpdispute, at least in
general terms, that could not provide a reasondidsis for the

practitioner to believe he was entitled to chaeliese occasions.

Sixth, to the extent the practitioner relies upariecords generally,
we are not satisfied they are a reliable basisstabéish the events and
dates recorded. The practitioner made some signifiadmissions under
cross-examination. He said that his practice \gasgerally speaking, to
write up the file notes at the time, but there weceasions he would do
this on a subsequent date. Asked whether he me@@anumber of his
2002 files notes around the time that he prepaisdbii of costs in
December 2003, he said "l don't recall that". Alkbout his practice as
to timesheets he said that he sometimes filled thetrduring the course
of the day and sometimes a few days later. Howewersometimes
inserted additional items based on records viewea subsequent time.
He did not always enter the times recorded secaignéiccording to when
the work was actually performed. Sometimes he tps in the
timesheets for work he would do later. Asked whetie inserted time on
his timesheets around December 2003, he said tilzatime he could not
exactly remember he "corrected" about five to téte explained that he
added time "because some of the timesheets debdtrd the work was
done in particular conferences, telephone callsahdr things like that".
Asked further about when he made entries for 1 Nibex 2002 in
relation to the client's matters, he said that 'thege | would say is
between 1 November 2002 and 11 July 2003". (T:14K2.06) He was
not able to say without looking at his files whetlhe had amended the
timesheets after his services terminated. (T:46/511.06) As discussed
further below, with respect to his file note forshiconference" on
31 October 2002 at Miss Maud Restaurant, he adinittés was not
written on that day and may have been written gt tame within six
months after 31 October 2002. The specific recdodghe first period
are examined in detail in the next section of thessesons. Regarded
individually and collectively there are some dibing features about
these records.

Seventh, Registrar Moroni found that there was videsce before
him to support the practitioner's charges for tpeyiod: "there was
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nothing in the evidence before me which would coogi me that a
solicitor, client relationship had commenced befibie applicant first met
the practitioner."

(c) Evidence of the practitioner — specific records

The practitioner's defence to the Overcharging Gamp relies
specifically upon his records showing work done &énte recorded on
certain days. In answer to the Committee's respdmest the Tribunal is
prima facieentitled to place reliance upon the Registrar'sssaent, the
practitioner answered that he was not then givenoper opportunity to
introduce his evidence and to the extent he did, Registrar erred in
rejecting it. In fairness to the practitionerdgtnecessary to examine these
individual records. The parties focused attentarthese records for the
first period and for the October function in thedhperiod.

The first items concern events on 8 April 2002.tHa practitioner's
bill of costs there is a claim for the costs okkephone conversation with
the client's son (18 minutes) and for "Attendaneanity Court Forms,
Questionnaire" (36 minutes).

The practitioner relied upon his notes on a teleghmessage pad.
This was addressed to "Tom" (the practitioner). démeath this the
client's son's name is written. The practitionevglence was he wrote
both these items, that is, he wrote his own naméhertelephone note.
He said that his receptionist or secretary wrotetlo@ caller's name on a
"yellow sticker", gave this to him and he then wertthe details onto the
message pad. He was not sure whether he alsod titke boxes
"telephoned” and "please phone". In the notes unedeh these items it
reads "Family Court - Go to Court - Forms 17, 8" and "She needs to
see me— Court hearing". The practitioner claimed that thent's son
had told him about getting the Family Court forneady. In fact, the
client had sworn and filed "form 17" on 9 April 2D@s the practitioner
knew from the time he obtained the client's filelowever, the client's
evidence and that of the client's friend, was thay had been preparing
the forms for some time prior to their filing. Mouer, as at 8 April 2002
no court hearing date was set. When cross-exanaibedt the reference
"go to Court", the practitioner said it was writteecause he presumed
there was going to be a court hearing coming u tAthe claim for
attending to Family Court forms the practitionerds¢hat in fact this
related to blank forms the practitioner had forevnclient as well as
form 17 and form 8 which he said the client's sad hequested. The
practitioner said he extracted these from his fidewl computer and
delivered these to the client's son at his apattm@nl100-121, 7.11.06)
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As a matter of logic and in our experience, it seemus unlikely
that a genuine record produced by a lawyer fronote provided by his
receptionist as to an incoming call, would inclutde lawyer writing his
own name on the note. In the normal course alsadheptionist would
have filled out the telephone message slip. Mageawe other entries do
not fit with the objective facts.

The next charge is for 9 April 2002, which is sede in respect of
a conference with the client's son for three antda# hours. The
practitioner relies upon a two page file note whrelgords the time as
8 pm — 11.30 pm. He could not remember when thig/evas made but
said it was made from his independent recollectibhe practitioner said
that the conference took place at the client'ssspartment where the son
had said he wanted to "go through some of the paged through the
issues involved". The note includes "needs tonditesign up”. The
practitioner said this related to a costs agreemBuot he denied that this
demonstrated that he was then aware that he wakh@otinstructed by
the client.

The practitioner also relied upon his timesheet 9okpril 2002.
This records 3.5 hours. However, the relevantyeistmade about three
guarters of the way down the entries on the pagkat is, there are a
number of following entries for work undertaken,eoaf which is for
one hour and another for 2.4 hours. That factsoastsiderable doubt on
the genuineness of the entry for a visit to thentls son's apartment
having taken place in the late evening of that day.

The next item is for a telephone attendance onclieat's son on
10 April 2002. This is again on a telephone messslgp which the
practitioner has completed and addressed to himskie note included
"Forms — F/Ct explain” and "[Client] go ahead, reeddlp”. By this time
the client had sworn her financial statement. &efounsel for the
Committee asked the practitioner "Is it the casd this document was
created some time in 2003?" The practitioner sdidoKk, | can't
remember, but I'd be --- | would not think that'sthat would be the case.
| can't remember that form." He was asked by a bezraf the Tribunal:
"You say that you can't recall whether it was ardah 2003? ... Are you
suggesting that it might have been created in 2003@ practitioner
answered "No, look, | can't remember what datea$ w- made." There
was some further evidence as to when it might hbeen made.
(T:130-131, 7.11.06)
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The Tribunal is concerned about the practitionge\seral responses
to this effect. In the usual course if a lawyeggares a document which
bears a date and which records work undertakernandate it can be
assumed that it was prepared on that day or pethapgsllowing day. If
it were suggested to that lawyer that it might hé#esn prepared six
months later in the following year, one would expan emphatic and
confident denial. The need to keep scrupuloustyailad accurate records
of the work undertaken and the time involved waslewt in the present
case, where the practitioner was charging $250hper in six minute
intervals.

The next charge is for 12 April 2002, for a furtlwamference with
the client's son for two and a half hours. Thecfianer again relied on
his timesheet. However, the total time for thaty da 24.2 hours.
Moreover, the third entry records an appearanceount finishing at
11.30 am. There is then another 18.7 hours reddrdéore the final entry
of a conference with the client's son which is sh@s occurring between
4 pm-6.30 pm. Finally, the preceding entry to ttent's work shows
work on the "Halas matter" taking place betweemB3&pm. Clearly
work on both matters could not have been undertakkehe same time.
The practitioner's explanation was that the entrytfie other matter was
wrong and should have shown the work as havinggbdone between
3 am-8 am. When the practitioner was asked whdtierentry for the
conference with the client's son was a late cameche answered "l don't
recall that. |1 don't believe so. Do you have sewidence to put to me on
that?"

All of these factors indicate that the timesheeabdpced by the
practitioner is not a genuine record of the everftthat day. Clearly the
practitioner could not have worked for anythingeliR4.2 hours. The fact
that (again) the last entry is in respect of thientls matter suggests
strongly, in the circumstances, that it was anyemtade much later than
the day and time it purports to relate to. They@ansible explanation as
to why the practitioner would do this was in ordercreate a record
showing that specific time was spent on the maiekr that an appropriate
charge for it might therefore be claimed. The Uinal has formed the
view from the practitioner's answers, that the sedse has been unsure as
to the exact date of entry of the relevant timéhese records is because
he was aware that the entries were made by him thitedate recorded.
He was concerned that if he committed himself ingathe entry was
made on the date recorded, there might have besne"svidence to put
to [him] on that".
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The next item is for another conference with thientls son on
13 April 2002 for which the practitioner chargeds5$5 The practitioner
relied upon a file note and his timesheet. Thas$ waSaturday. The
practitioner gave evidence that he went to thentieson's apartment at
1 pm where they discussed the case and he madersiie®e They then
drove to a soccer match. They talked further en¢hr. The game was
between 3 pm - 5 pm. However, he said he did ndhgre to watch the
soccer but to confer with the client's son in th¥’ Yoom. They had
lunch. Beverages were provided. The client'shemha pint of Guinness.
He does not remember if in fact they watched treeesogame. He said
that he was taking notes while the game was belaged. He was
referred to his timesheet. The date on the notebe®n amended with
respect to the year. Moreover, the record show& wone on the Halas
matter between 2 pm and 6 pm. It was put to tleetpioner that the
relevant entry on the timesheet was made well dfierevent. The
practitioner said he could not remember when it wasle. (T: page
144-153, 7.11.06)

The Committee's case with respect to events attlieses and
locations is that they demonstrate the degree tohathe communications
between the practitioner and the client's son wdrex social nature.
There may have been some discussion about the y&oilrt
proceedings. But that could not justify an entiiéat to charge for the
time taken up in these discussions, or a reasormief of such. We
think that is persuasive.

There are charges on 19 April 2002 for a telephatbendance on
and conference with the client's son. The telephoote is again one
which the practitioner directed to himself. It lites a reference to
“client instruction form". The practitioner saysat he gave the "client
instruction form" to the client's son to be cometeby the client. It was
not completed, at least before 25 July 2002. Taetpioner nevertheless
maintained that this did not show he was aware figahad not been
engaged at this time.

The next charge is for a telephone conversatioh thi client's son
on 2 June 2002. (The charge for the call to tlrenthas been dealt with
above.) This was at the weekend and there waisneslieet.

There are further claims for a telephone convearysand conference
with the client's son on 22 June 2002. This w&atrday. There is no
timesheet. The practitioner's record of the canrfee is in the form of his
handwritten notes, including a reference to thee,dah a typed page
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headed "Disputed $14 000". This was a documentiwbin the evidence
of the client's friend had been provided by theblansl to the client. By
this document the husband had disputed the clielail® that the husband
was liable for the $14 000 mortgage loan as set iouthe client's
"Conciliation Conference Particulars" dated 17 R092. It followed
that the client and the client's friend had neadgseeceived the typed
page after 17 July 2002. Moreover, at about the tihe client's friend
received the document she said she had made saee o the typed
page (which she identified) and had placed the pager file which she
kept on behalf of the client. At this time thererer no other notes on the
page (and not therefore any notes of the pracétionShe had given the
file to the practitioner after the conference on ddober 2002.
(T:115-119, 130, 6.11.06) It was put to the ptamter that on the
evidence of the client's friend, the dispute ovee $14 000 (and the
record of it) did not arise until mid to late J@§02 and that he could not
therefore have considered the document or put astgsnon it on
22 June 2002. It was further put to the practéiaimat he had made notes
and dated the document well into 2003. The prangt disputed that he
had received the document in October 2002 andhigtvas the evidence
of the client's friend. He did not agree he hadlghe document in 2003.

This evidence again casts doubt on the dating efdincument as
"22-6-02" by the practitioner, because on the awee

(1) the typed page was first produced in mid-2d§2;

(2) the typed page was in a file kept by the tsefriend and was first
provided to the practitioner on 10 October 2002;

(3) the client says she did not discuss the Fa@ilyrt proceedings
with her son much less provide him with documentsannection
with it; and

(4) there was no explanation as to how a copy ®folige could have
come into the client's son's possession so as podveded by him
to the practitioner.

The inferences which we draw on this evidenceas th
(1) the practitioner annotated and dated the deotisome time after
he received it on 10 October 2002; and

(2) this was probably during 2003 when the prictér knew he was
facing a challenge as to his bill of costs.

The next charge is again for a telephone attendandeconference
with the client's son, on 8 July 2002. The fildenehows the conference
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took place between 5.30 pm-6.30 pm at the clieot'ss apartment. The
notes include "He's got a solicitor ... Mum needssolicitor also".
However, the evidence shows the husband's soBadtior not file a notice
of change of address until 19 July 2002. Thereoividence from the
client to suggest she knew of the husband's smigtiengagement prior to
this date. It was put to the practitioner thas tlaict demonstrated that the
note was a reconstruction made in 2003 when hetnyiag to justify his
costs. The practitioner disagreed with that. §#;17.11.06)

Again, we think the content of the note casts daiotut when it was
generated and suggests that the records are neliable source for
determining that the communications recorded tdakey Moreover, the
time, location and general nature of what was dised suggest that the
occasion was a social one.

Similar observations are to be made as to the dscdor
18 July 2002 which purport to record a telephon&enaiance and
conference with the client's son. The practitimmeelephone record
suggests that the conference took place at thet'slison's apartment. It
also refers to "New solicitor [named]".

We mention also in this context, that in the taom@fproceedings the
practitioner filed affidavits, prepared by him, fmotwo of his family
members in support of his charges. Both deponswme to being
present at "meetings" between the practitioner taedclient's son. One
witness refers to such a meeting in a spa batraaather witness refers to
such a meeting in a pool.

We infer from these affidavits that the practitioneegarded
discussions with the client's son about the Fa@durt proceedings
however informal as properly chargeable.

Looking at the totality of this documentary evidenior the first
period, we find that the practitioner's records rase a reliable source for
establishing the communications between the pi@ogit and the client's
son and (on one occasion) the client. Furtherjnigavegard to these
records and to the oral evidence given in relatothe communications
between the practitioner and the client's son,artiqular as to the times
and locations of their calls and meetings and #reetpl description of the
Family Court proceedings, we find that they wera gbcial nature. They
do not provide any reasonable basis for the clainthé fees of $3 725
charged the client in respect of them, or for aast pf that sum.
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Charges for the Second period (to 12 August 2002)

388

389
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391

392

393

The Committee does not seek to show in this pethad specific
charges were not properly made, but rather thainbaxegard to the
practitioner's own notification of costs, the chemgnade in this period are
unsupportable.

The bill of costs claimed for the period up to l@glst 2002 is
$6250. This figure includes the sum of $3725 cidrim the first period.

By his Memorandum of Notification of Costs datedAL®just 2002,
the practitioner informed the client that her "attwosts up to and
including today" (that is, for the second periodj€' $1000". That is, an
amount representing 16% of the sum ultimately obairfor this period in
the practitioner's bill of costs.

In considering this Memorandum the Registrar saidhe
memorandum is dated 12 August 2002. It is dateouple of weeks after
the conciliation conference of the™6f July 2002. It is in typed form, it
was not rushed, and in the Court's view, the prangr will need to have
a very good explanation for the disparity betwebe statement in
paragraph one of his notification, and what ithatthe actually charged
until that time"

We think that was an apt observation. As outlirsdmbve, the
practitioner was cross-examined at length abouMmorandum and the
discrepancies between it and the subsequent coftatoons in October
and December 2002 and his bill of costs. We thimk practitioner's
responses were wholly unsatisfactory. We find tingt Memorandum
dated 12 August 2002 was a genuine record by thetiponer as to the
amount of costs actually incurred (at least appnately) and as to his
estimate of future costs for the relevant periods.

Logically, the Committee might have claimed that tdosts claimed
to this point of $6250 are properly no more tha@(kLand the balance
represents an overcharge. However, it has not sorand in the absence
of this being put to the practitioner, we are no¢gared to make that
finding ourselves.

Charges for the Third Period (the October function)

394

With respect to this period the Committee has tedldhe charges
for the October function. In this respect, asat learlier foreshadowed,
the Committee submitted by its Closing Submissidii$te practitioner
knowingly charged for work in relation to an occaswhich was social in
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nature at which no professional services were pexii That was
dishonest and the practitioner has kept up theepcet throughout these
proceedings.” That is an allegation which agaiguires sufficiently
cogent evidence for the Tribunal to be persuaded #s occurrence. Itis
to be borne in mind that the practitioner's chafgesis services on this
occasion were based upon documentary records upbichwthe
practitioner relied before us in supporting hisimla Rejecting the
practitioner's evidence involves at least in pajgction of those records
and consideration of whether they were fabricatéidr ahe relevant
events to support the practitioner's claimed clsarge

395 The total professional costs claimed relating ® @ahrangements for
and the attendances at the October function aré@pRis GST. The
Committee has produced a table showing the malees tipllows:

Description Units Amount
P Recorded| Charged
Telephone attendance on client and client'sjson 0.8 $ 200
Conference with client's son 2.8 $ 575
Conference with client, client's son, friend at
Miss Maud Restaurant 4.3 $1075
Travel to and from conferences with client's
son and travel CAT bus 0.6 $ 150
Preparation for client meetings - tactics, issues .0 [ $ 250
Total 9.0 $2250
(a) The practitioner's evidence
396 In his Schedule of Charges & Evidence the praci#iosupports

these charges by reference to his testimony (irtakation proceedings),
his timesheets, telephone notes, trust accouniptesred conference notes
(Exhibits V, W, X, Y in the taxation). The accommyang submission in

the Schedule in support reads "conferring withyawgness and evidence
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gatherer after recent court hearing is chargeable, tespecially where
matter proceeding to trial without settlement".

397 The practitioner's telephone notes for the day stalg to the client
and the client's son in relation to settlement tiagons.

398 His file notes for the day includes:

(1) conferring with the son in West Perth [at thient's son's
apartment] from 2 pm to 4:30 pm "but say 2.2 hgurs"

(2) conferring with the client, the client's patnand the
client's son:

(@) 5.15 pmto 5.45 pm; and
(b) 5.45 pmto 11 pm.

399 He was unable to say when he prepared the notespethat they
were prepared after the conference. He eventuallyceded it was
possible that they were made at any time up toneirths after the event.

400 The practitioner's timesheet for 31 October 200@nds the times
for the items, including an entry for one hour poeparing for the client
meeting. The timesheet shows these items agrideof the timesheet.
Preceding these is an additional 12.3 hours of wdfkthe practitioner
was working on the client's matter as alleged frdmm onwards, he
would have to have started work at around 1:30lanhday.

401 The practitioner gave evidence that on 30 OctobéP2he had
telephone discussions with both the client anchtBeson in relation to his
settlement offer made by letter that day. He Haadl either that day or the
next day the client or client's son mentioned tthetre was to be a
"meeting" at Miss Maud Restaurant so that he couwleet all the
witnesses. The practitioner said that on 31 Oct8662 the client's son
rang him and asked to see him before the meetaignight. He went to
the client's son's apartment. He said he discufisedclient's son's
opposition to the settlement offer. This was sere¥hough he had
discussed the settlement offer with the son theipus day and despite
there having been no response to that offer. Gbiderence finished at
4:30 pm. He was initially unsure what happenedethiéer. He might
either have continued at the apartment or beenisd Maud Restaurant.
Later in his evidence he said that between 4.30gmu 5.15 pm he
travelled from the apartment to his office and &eecif any response had
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been received from the husband's solicitors. Thexs none. He then
went straight to Miss Maud Restaurant. He chaagdus hourly rate for

the time taken to travel on a CAT bus from hisa#fto West Perth and to
the restaurant.

The practitioner said under cross-examination, thaaccordance
with his records, between 5:15 pm-5:45 pm he hddoaference" with
the client on the footpath outside Miss Maud Restaiu (This
conference was not put to the client during herssmxamination.
Moreover, the client and her partner say, includimg reference to
telephone records, they were at the client's sboisse from about
6:45 pm to 7:30 or 8 pm.) During this conference pinactitioner said he
told the client that no reply had been receivednfrthe husband's
solicitors and went through with her his recentdssion with the client's
son. The practitioner said that the client's flieand the practitioner's
partner (now wife) were present during this coniee2 He said his
partner had finished her day's work and joined thg®he worked part
time in the evenings for the practitioner.) He dat believe she was with
him at the client's son's apartment. (Contrartheoevidence of the client
and the client's partner.) The practitioner waslear whether the client's
son was also present, having said he was withlibet's son at this time
and later saying that the client's son was runlatey

As to the time at Miss Maud Restaurant, the piacgr
acknowledged that he did not know all of the peapléhe client's son's
group. He conceded that not all the people prelsadtanything to do
with the case. When it was suggested that thvedstextraordinary that he
attended Miss Maud Restaurant for a conference siithngers to the
matter, the practitioner then said that the peaglending were not
strangers to the case. The practitioner said ¢cbasion was an important
information gathering exercise. It was, he claimed "watershed
meeting". (T:131-132, 1.12.06) He wanted to gt what was said by
the potential withesses in the form of witnessestants. When asked to
identify these statements, the practitioner evédiytagknowledged that he
had not prepared any. He disagreed with the priogpoghat there was
nothing in his one page of notes for this occaswich would help with
the drafting of witness statements. He said thatrtotes were to remind
him of what had been discussed. He said furthertb had prepared an
affidavit for the client as examination in chief ideance and that
information he had obtained from her at the restatuwas used for that
purpose. He agreed that the people who attendediaber and drank
beverages. However, he said he did not know it thasclient's son's
birthday celebration until around 10 pm-11 pm thight. This was when
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people started saying "happy birthday" to the tkeson. He said that the
client's son had not mentioned to him that it was30th birthday that
day. He says their table was the furthest awaw fifte music, which only
started at around 8 pm or 9 pm and the atmosphasejuiet.

The practitioner's partner (now wife) also attendlee restaurant.
When asked why it was necessary for her to attdrapractitioner said
that she was his casual legal secretary at thedimdehe had asked her to
attend in order to take notes and assist him. efg@ed that she was
invited for social reasons and claimed he wantethesme as an
"iIndependent observer" at the restaurant. Aftdralty giving evidence
that he did not remember if his wife made notes,ghactitioner said he
saw her taking notes during the evening, but cooldremember exactly
which discussions she took notes of. He had nen $ee notes; he had
not asked her to produce them nor did he ask hmutdahe notes prior to
resuming giving evidence on the next day (1 Decer2b86). Nor was
there any mention of her taking notes in his wiédfslavit which refers to
the Miss Maud Restaurant occasion and which hedelipon in the
taxation proceedings. (T:79-125, 30.1.06 and t& 1312.06)

(b) The Committee's evidence

The client in her witness statement said the fonctt the apartment
and Miss Maud Restaurant was a social one, beioglebration of her
son's birthday.

She said that she arrived at her son's house @fpé4for his party.
She knows that was the time because she had tthenglient's son to ask
him to open the front gate to his complex to latineand had a record of
the relevant entry in her telephone account. &@itkthat at the apartment
she spoke to the practitioner and his partner Bpcid@hey all then went
to Miss Maud Restaurant.  The practitioner wasingittdiagonally
opposite her. Towards the end of the evening slksqa him $1250 cash.
But otherwise, she "did not discuss my case afaglit was a social
occasion”. Outside the restaurant she asked #wdifowner for a receipt
and he said he would send it.

In  her supplementary evidence, the client idemtifidrom
photographs taken at Miss Maud Restaurant the eaongier son's group
who attended the dinner. They were her partner, daeighter, her
daughter's boyfriend, the client's son, the ckesbn's girlfriend, the
practitioner, the practitioner's partner and anotinend of the client's
son.
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In the course of her cross-examination, the clgave evidence that
there was no telephone call either to or from thactttioner on
31 October 2002. At the client's son's apartmeafptactitioner talked to
his girlfriend and apart from saying "hello" to bBacther there was no
conversation between the client and the practitioddée practitioner put
to her that she had discussed with him the cliesurs buying the house
from the husband. The client denied any such asatien. She said the
practitioner was not taking any notes. At theaesint she confirmed that
the practitioner did not discuss her case withamer with the client's son.
It was put to her that the practitioner was taknages (notwithstanding
the practitioner's own evidence that he did noetabktes here). She
denied this. She was also clear that he did ne¢ liés briefcase with
him.

The client's partner in his witness statement #adoccasion was a
social one. He sat next to the client and he didhear her talk about the
proceedings. "The talk was of a social nature® ditl not see her hand
over the $1250.

Under cross-examination the client's partner gangeace that when
he and the client arrived at the son's apartmbatclient telephoned the
client's son in order to get access to his apattmde then referred to the
time shown on the client's mobile phone recordascertain the time of
that phone call, which was shown as 6.43 pm. Hd #azat at the
apartment the practitioner talked to his girlfriemtid he heard no
conversation between the practitioner and the chdrout her case. At
about 8 pm they left the client's son's apartmenga to Miss Maud
Restaurant. The client and he went there in their car. He denied that
there was any meeting outside Miss Maud Restaurdintvas a buffet
dinner in a large room with other tables around aedr to where an
accordion was being played. The practitioner wath \the "young
people” and "having fun". The client and he lefs§/Maud Restaurant at
around 10.30 pm-11 pm and went home in their own ca

(c) The parties' submissions

The practitioner in his Closing Submissions death this aspect of
the complaint in a perfunctory way. He challengbd order of the
Tribunal that the Committee might properly raiseissue of dishonesty
with respect to the claim for these particular glear(par 97). We do not
intend to revisit that order. The practitionerrthpar 100) makes some
assertions on the facts which we do not think aa¢ermal. He then says
that he did not charge for all the time and furttinet "he wrote off $9000
of time which covers 'any issues™ (par 101). Hugyssfurther that
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nine hours were billed on this day at a charge2#5$ in a claim of an
estate valued at $400 000. (par 103). Those pitigos do nothing to
allay our fears that the practitioner continuesnisunderstand the nature
and gravity of the charge made.

Rather more convincingly, the practitioner suggetstat as the
"conference" occurred around important events atitement offers "it is
implausible to think that the matter would not becdssed when money
was handed ... " (par 102). We have given somaeuigfiio to this
submission. There may have been some limited asdat discussion
about the proceedings as between the practitiomer the client.
However, we accept the evidence of the client &edctient's partner that
they do not recall any such conversation and tha was a social
occasion. Even if there were a passing referemtieet proceedings or the
settlement negotiations, it was not one which woulstify the
practitioner raising any charge in respect of Much less was it an
occasion which, on the practitioner's case, wagsaershed" of "evidence
gathering".

In its Closing Submissions the Committee reliesrugie following
matters as evidencing the occasion was a social one

(1) it was held at a social venue in a large rooitin wther tables
around;

(2) it was the client's son's 30th birthday;

(3) the client's son was the practitioner's bashi at the time and the
practitioner brought his partner to the restaurprd to the
apartment, we add];

(4) the other people in attendance were the diesth's family and
friends;

(5) the people attending ate dinner, drank beveragel there was
music played from around 8 pm onwards; and

(6) photographs of the evening were taken showamgongst other
things, the practitioner and others at the tableclabping their
hands.

Further, the Committee submitted that there wasehable evidence
to show that the practitioner carried out any watrkhis occasion:

(1) the practitioner's note of this occasion was,tlee practitioner's
own evidence, not written at Miss Maud Restaurawt may have
been written at any time up to six months later;
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(2) the practitioner's stated purpose in attendimegoccasion was to
meet witnesses and get down what they said inaime 6f witness
statements, but he conceded that no witness staternad been
prepared [except to the extent the practitioneimdahe meeting
contributed to his drafting the client's affidaw add];

(3) the practitioner's note of the occasion wassuodficiently detailed
to enable the practitioner to prepare any witn&ggment;

(4) no other notes have been produced relatinigisaotcasion; and

(5) this occasion occurred the day after an offeseaitlement was
made by the client, no response had been received tize
estimated time by which witness affidavits needeté filed was
May 2003 (based on the directions made on 10 Oci@?).

(d) The Tribunal's findings on the October function

Whilst cautious about making a finding involvingsdonesty, we
think the Committee's submissions are compelliitne assertion that a
solicitor would attend a birthday function at hisefd's apartment,
followed by a dinner at a restaurant attended bynbsrs of the friend's
family and other friends, some of whom were notwndo the solicitor,
for the express purpose of discussing the friembther's Family Court
proceedings and obtaining witness statementst allcast to the client of
$250 per hour or part thereof, is inherently im@iale. That this is so is
demonstrated by the absence of any witness staterpesduced at the
end of the "meeting". In the usual course a dolicivould require his
client and witnesses to attend at his office dunagnal business hours to
take witness statements. Statements would be takecked and signed.
On the client's and her partner's evidence, whiah accept, the
practitioner took his partner to the client's s@partment as well as to the
restaurant. That could only have been for sociap@ses. Again, it
strikes us as highly unlikely that the practitiomeuld have been invited
to and attended the function at the son's apartrardtat Miss Maud
Restaurant in the company of the other guests withkoowing, as he
claims, that the occasion was the celebration®fstin's, his best friend's,
30th birthday. The practitioner's evidence as tcanference" on the
street outside the restaurant was not credibles prhctitioner's evidence
as to the purpose of the evening and as to thaewdrich took place was
contrary not only to the evidence of the client émel client's partner but
to the probabilities of the matter. The practigonlid not call any other
person present at the "conferences" to supportvéision of it. The
inconsistencies and inherent improbabilities inghactitioner's version of
events and its conflict with that of the client ah@ client's partner are
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evident from the outline given above. We think tleent's and her
partner's account of the evening reflects theitebeecollection of events
and is more congruent with the probabilities. Phactitioner's admission
that his file note of the event may have been mad® six months after
the event not only means it cannot be regardedralable record for this
occasion, but is damning of the practitioner's résogenerally. The
practitioner's records disclose times and locations'conferences" that
day which are contradicted by the evidence, indgdihe telephone
records, of the client and her partner. Finallg, wote the cursory manner
in which the practitioner has dealt with these gkarin his Closing
Submissions, and to the reference there (par part96) to these charges
being included in that part of his fees which wéngitten off'. That
seems to us to demonstrate, to some degree, thatdbtitioner had little
confidence that his evidence and records of thendayd be accepted.

We mention that on the day following the Octobenchion, the
practitioner claimed a further $750 for a three rhoonference with the
client's son. At that time, no response from thebland's solicitors had
been received.

We find on the whole of the evidence that to thacptioner's
knowledge:

(1) the function at the client's son's apartmentd aviss Maud
Restaurant was a social one at which both theiposer and his
partner attended;

(2) there were no professional services perforimgdhe practitioner
during his time at the apartment or at the restduisave receipt
of $1250);

(3) the practitioner's file notes, telephone naed timesheet entries
were not made at the time they record but much &td probably
in late 2003, and are a fabrication of what toacpl and

(4) none of the practitioner's charges for that dag/ supportable and
were included by the practitioner in an attemgusiify his bill of
$22 000.

We think the Committee's serious allegations that gractitioner's
claims for his costs for this occasion were dislsbraad that he kept up
the pretence throughout the proceedings, haveia€e out.
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Charges in the fourth period (from 24 February tophll 2003)

419

420

421

422

423

The Committee's case is that the practitioner'svices were
completed by the end of the day on 24 February 20(Btherefore there
was no basis upon which the practitioner could gha85975 for the
period following this. The practitioner's casehsat his work continued
after that date up until 29 April 2003 in completisettlement and, more
significantly, in dealing with the new instructiofiem the client to advise
in relation to and institute an "appeal" from tlengent orders signed in
January 2003.

We have covered the communications between thdifwaer and
the client in the period 24 February to May 200X amsidering the facts
of the Conflict Complaint. It will make these Reas a little longer but it
will be convenient if we repeat an outline of th@eenmunications to the
extent relevant. We will also make the findingdevant to the
Overcharging Complaint in relation to them.

On 24 February 2003 the client signed the withdtamghority and
received the cheque for $114 000. On 24 Februa®g 2 and
26 February 2003 the client directly and by hetrgarrequested that the
practitioner provide an itemised account of hig€os

On about 27 February 2003 the practitioner wroleng letter to the
client referring to the "seven telephone conveosatiwith you and your
family members over the last few days". He copa&dumber of
documents including the second costs agreementtl@dwithdrawal
authority. The letter purported to summarise thents instructions
concerning settlement. On the last page it recbttlat "We have no
further instructions from you ... We will bill odile and trust $ic] the
transfer the balance of funds in due course aneélffter close your file ...
We confirm that all work required to meet any ofuyonstructions has
been completed".

When cross-examined as to this paragraph, theigwaet said that
it must have been a "mistake" that he included filleeclosing section”.
(T:229, 1.12.06) We think that was a convenientnansn an attempt to
avoid the consequence of the statement in ther,let@mely that no
further work could be billed on this matter. Theras no basis suggested
for the "mistake". We find that the statementaetitd the practitioner's
then state of mind. When pressed for an itemisedount, he
subsequently decided to generate further work erfili
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We observe that the preparation of this letter agsarently included
in the practitioner's bill of costs for work undekén on 26 February 2003.
In addition to the time recorded by the practitiofe work on behalf of
the client, the timesheet records work on othetenagiving a total time
charged of 20 hours. Again, the times recordedHerclient's file are the
final entries appearing on the timesheet for tlagt dgain suggesting they
have been added after the date for which theyear@rded.

Upon receipt of the practitioner's letter datedF2bruary 2003 the
client's partner took this to his solicitor andewed advice to recover the
file from the practitioner. He relayed this advioethe client.

The client, by her new solicitors by letter datetlMarch 2003,
requested a fully detailed and itemised bill oftsas accordance with the
terms of the first costs agreement. For reasorengabove we find that
the new solicitors' letter was sent on about 11dM&003 and received by
the practitioner a day or so thereafter. The that to the practitioner's
knowledge (on this finding) the client had engaged solicitors and was
pressing for an itemised account, is not consisietfit the practitioner's
claim to receiving further instructions from thésai.

On about 19 March 2003 the practitioner wrote &testating that he
confirmed the client's instructions "relayed asalgbrough your defacto
husband Barrydic] and your son that you are considering an appdakto
Full Bench of the Family Court" and that as instedcby them he had
"researched the appeal issues and papers ... rpdepghe appeal
documents".

The client says in her witness statement that sk incredulous as
to these statements given that she had never spokbka practitioner nor
anyone else about an appeal. She confirmed tlsisgwoin the course of
her cross-examination. The client's partner engdift denied giving
any such instructions. The client responded byterdetdated
26 March 2003, referring to the practitioner'sdetif 27 February 2003 to
the effect that her matter was at an end, andhgtatithe plainest terms in
her letter that the practitioner was not instrudtedo anything. This was
one of several documents the practitioner deniedivang from the client
in the mail until faxed to him on 14 April 2003 amghid by the
practitioner to have been received personally by dm 28 April 2003.

On the client's evidence, on 31 March 2003 thentkad her partner
went to the practitioner's office for the purpos$edalecting her file. The
practitioner came into the reception area and askedlient to sign some

Page 130



430

431

432

[2007] WASAT 111

more papers apparently relating to the settlemérnhe consent orders.
She refused saying she just wanted to collect ites. f The practitioner
became aggressive and said the client would haweite requesting the
file and that she would not get it until he wasdpabhe told him that he
was not working for her any longer and the pramtér replied that he
wanted that in writing also. She was cross-exathorethis meeting and
repeated the events. The client's partner coratedrthis account of the
meeting in his witness statement and under croasigation (T:104,

2.11.06) The client's partner was emphatic thaBbrmMarch 2003 the
client made clear that the practitioner's engagé¢nvas at an end.

The practitioner did not address this meeting irs Rwitness
statement. In cross-examination he said thatdiephone note revealed
that the client had rung to arrange to collect fier and that at the
meeting he had said he refused this until they pam (In his witness
statement in the Overcharging Complaint he hadedkethat he has said
this.) He denied that she had said "you're no lomgeking for me" and
denied, then could not remember, that he askedhfdrin writing. He
said by reference to his "conference note" for tthay that they had
wanted the file and he had refused. They had themucted him that
they "want to go ahead" with the appeal. He waallehged as to the
startling inconsistency in this evidence, but asskethat this is what
happened. (T:232-2, 1.12.06) This note also dsc6€ost notification
received". None of the witnesses suggested timths discussed. (The
practitioner was not cross-examined on this note.)

The practitioner by letter dated 8 April 2003 redéer to the
"conference" on 31 March 2003 and "confirmed" thettu instructed us
that ... you are going ahead with the matter —dbement and the
appeal.” It referred to the grounds of appealnJited the client to attend
to swear the appeal affidavit and affidavit of digery.

We find that the meeting on 31 March 2003 took @laabstantially
as recited by the client and the client's partge find that the references
in the practitioner's "conference note" to the rdlge instructions to
proceed with the appeal are false. The statemantise practitioner's
letter dated 8 April 2003 (above) are also falséhe whole course of
events from 24 February 2003 reveals that thetdisole concern was to
understand how she had received $22 000 less Heasettlement sum.
When the practitioner in his letter dated 19 M&26B3 first made
reference to instructions to appeal, the clientnupeceipt of this replied
on 26 March 2003, denying that any such instrustionany instructions
since 24 February 2003 had been given. In the svedich followed the
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client again wrote to the practitioner (as detailelow), desperate to
ensure the practitioner undertook no further workhe client and her
partner saw the practitioner on 31 March 2003 \thidn express and sole
purpose of recovering her file in accordance widtiee they had received
from other solicitors. Having regard to the ohjextfacts (the client's

correspondence) as well as the evidence of thetchad the client's

partner, it is inconceivable in these circumstartbas$ the client and her
partner would in the course of these events institue practitioner to

advise in relation to an "appeal".

By a note headed "Termination Notice" and datedpB8IR003 the
client again wrote expressly terminating the ptaxter's engagement and
requesting her "account (itemised)" and her fileBor reasons given
above, we find that the letter of 3 April 2003 vt by registered post
to the practitioner and arrived in the ordinary rseuof the post at the
practitioner's office. There may have been a dieldy in the practitioner
reading the letter due to his absence in Queensland

By a notice headed "Second Termination Notice amdtel of
Reality" dated 11 April 2003 the client, followingeceipt of the
practitioner's letter dated 8 April 2003, wrote:

"Accept this letter as FINAL ... TERMINATION OF YR
SERVICES FOR THE SECOND TIME... Nobody but nobody
including myself have given you ... instructionsdo anything
further for me as from the time you handed me thegae on
the 24" February 2003 (which you would recall | asked yms
there a second cheque coming as | then, in sheguidd the
$114 000), except the TERMINATION NOTICE LETTER
(copy enclosed) | sent you on th@ Bpril 2003 by registered
post. Nothing since receiving that cheque in Faty2003
have | ever instructed you to do any more for me .

| therefore offer you the opportunity before thsstaken any
further to withdraw this deceptive [second costeament] and
orchestrated by you, and decently re-cost (itemitdesl account
up to and not beyond the Settlement Conference If¥&ourt

Action and dated 24 February 2003, when you hanithed
cheque of $114 000 over to me."

The terms of this letter reveal the client's anguas the state of
affairs; that is, the practitioner apparently comeirg further and costly
proceedings, which the practitioner had delibeyaaeld callously brought
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about to further his own ends. It is to her créld#t the client was even
then encouraging the practitioner effectively ta fauward a revised and
reasonable amount for his costs. It suggests thasenothing vindictive
in her challenging the practitioner in relationhis claim for costs and
when he refused even to produce an itemised acgoursuing the matter
by way of a complaint to the Committee and to tiaxat

The client's partner said he faxed this noticeht® practitioner on
14 April 2003 (Monday morning). He was clear oa thatter because he
had purchased a fax machine for the very purp¢sell?2, 2.11.06) His
fax records show, and his evidence confirmed, dhat4 April four pages
were faxed being copies of the letters dated 2&cMdt page), 3 April
(1 page) and 11 April (2 pages). (T:11, 2.11.06)

Such was her concern that the client on 14 Api@3@lso wrote a
letter to the husband's solicitors advising in ftbat the practitioner was
no longer acting for her.

The practitioner wrote a letter dated 14 April 2@G8out reference
to the client's letters and dealing further withe tielient's alleged
instructions concerning an appeal. In his evidetheepractitioner said,
by reference to his records, that this was prepared1 April 2003, he
dating it on 14 April 2003 (the Monday) "in antiefon" of it being
received on that date, that sometimes being histipea Or the date
inserted could have been his typist's mistake.71(-I7;, 7.11.06) He was
not sure whether he signed it on 11 April 20034 April 2003.

The last items of work charged for are on 29 ApoiD3.

In his further letter dated 2 May 2003 the pramti@r refers to the
client's letters dated 3 April and 11 April 2003pparently faxed on
14 April". As to the letter dated 3 April it isidathat it was not received
by post. The practitioner says in his letter ifeeff that he had been away
in Queensland from 3 April 2003 returning to hifica on 28 April 2003.
For reasons given above we do not believe thaate Ibeen the position.
The practitioner's pretence at not receiving thentk correspondence is
to be explained because he was using the timetm ¢le was continuing
to work on her matter and generating fees doingnssupport of his costs
of $22 000.

As concerns the practitioner's claim to having iregb instructions
from the client both directly on 31 March 2003 andirectly from the
client's partner and the client's son, we find loe whole of the evidence
that no such instructions were ever given. We picttee evidence of the
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client and the client's partner that at no time ttligly give instructions to
pursue the settlement or any appeal. In the pekiedch 2003 and
April 2003 (1) the client and her partner were r@gpectively consulting
other solicitors about the matter; (b) preparind aanding the letters of
26 March, 3 April, and 11 April 2003 to the practiter and (2) the client
was communicating with the Law Complaints Officeancerning the
practitioner's conduct.

The suggestion that in this same period the cligrip on all
accounts was extremely concerned about legal cogés issuing
instructions to the practitioner to undertake fartlvork at further cost is
unbelievable. Moreover we can discern no credidgive for the client
to have so instructed the practitioner and thermeld she did not do so.
But there was a motive, although a discreditable, éor the practitioner
to have invented such instructions.

We further accept the evidence of the client thatat no time spoke
to her son concerning an appeal. Her evidenceshnlie accept, was that
she had spoken to her son relaying her distrestheatpractitioner
deducting $22 000 from the settlement. It is weijikthat the son would
thereafter contact the practitioner purporting tonwey instructions
relating to further services. By reason of thecptianer's failure to call
the client's son, we infer there was nothing the gmuld have said which
would have supported the practitioner's positiothis matter.

Notwithstanding this, the last item charged forthy practitioner is a
half hour telephone conversation with the cliests on 29 April 2003.

We find that the practitioner's engagement ceasad about
24 February 2003 following his conference with ¢hent. There were no
further instructions given after that date and eéheas no justification or
reasonable basis for charging for any work perfaraiter that date.

Other matters instancing overcharging

446

447

In the course of cross-examination some other #&spet the
practitioner's charges were explored. The Commiktas not sought to
place a value on the amount of these charges whishbmits were
charged in error or were unjustified.

In his bill of costs the practitioner included $7&@ three hours'
work on 5 November 2002 for perusal of a lettemfréhe husband's
solicitors. In the Schedule of Expenses & Evidenie truth and
correctness of which was affirmed in his witnessteshent, the
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practitioner maintained that perusal of the opppsalicitor's letter was
billable time. However, the timesheet for thisrgmecords 0.1 hour, that
is $25. Under cross-examination the practitiorsed shat the claim for
$750 must have been his secretary's error. (T142,06) In the normal
course one might expect an error like this in agléist of chargeable
items. But here the item was first included in thk which had taken
months to emerge after its first request, thenatbgeto and reviewed on
taxation, then included in the Schedule of Cha&y&wvidence attached to
the Response Statement and specific "submissions cllarges fair"
made in relation to it, and the practitioner hasntldeposed to the truth
and correctness of the content of the Schedulgeelins extraordinary that
in the course of this work the practitioner woulok mmave corrected his
error. It gives the Tribunal little confidence the accuracy of the
practitioner's records and submissions.

The practitioner included charges on 8, 14 and @@ehber 2002
for the work involved in preparing an affidavit discovery (107 items)
on the part of the client. Further unquantifiedrkvbad been undertaken
in relation to this on 30 October 2002. The queticharges made total
$1400, this amount including the time he took tpetythe affidavit, for
which he charged at $250 per hour.

On 2 December 2002 the practitioner undertook &irthwork
preparing the matter for trial, including draftisgbpoenas.

This discovery and trial preparation work was agiaa background
in which on 30 October 2002 the practitioner hadittem a letter
proposing a settlement, including payment by thebhud of $150 000.
On 28 November 2002 the husband's solicitors hadenaacounter offer
of payment of $130 000 and proposing an “immediséttlement”.
According to the practitioner's timesheets(whichdaéd may not have
reflected the order of events) having considereat thetter on
29 November 2002, he then undertook further wodparing the matter
for trial on that day and on 2 December 2002, leetmntacting the client
about the counter offer. (T:150-156, 1.12.06) é&mthe orders made
discovery was not due until 5 December 2002 aagears that on about
3 December 2002 the practitioner had agreed wehtisband's solicitors
that they would suspend the time for discovery sthilegotiations were
underway. As regards the trial preparation woik.tmal date had been
set or could be fixed until after the pre-trial tznence. The Court
estimated time for the conference was June 2003.
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We accept the Committee's submission that thessamntial fees for
work said to be in preparation for trial were utifisd in the
circumstances.

Total overcharges for the period objections

452

We find each of the objections to the charges fog period
objections has been established. The total sunescloarged for the
period objections are as follows:

Period Objection Total

The first period Time charged prior to commencem&3725
of solicitor/client relationship

The third period Time charged for social functiom|&2250
31 October 2002

The fourth period Time charged after solicitor/otie$5975
relationship terminated

Sub-total $11950

Plus GST $1195

TOTAL $13145
Summary of findings on practitioner's case suppad the charges

453

454

We have considered much of the practitioner's casapport of the
total charges and on the individual charges madée summarise our
findings and add some additional comments:

1. The practitioner claims he was justified in giag $22 250 on the
basis that this amount represented a small prapodif the value
of the total estate and of the value received leydient. The
practitioner calculated the lump sum fee as "betwg and 9%"
of the value the client obtained, on a basis wisafot apparent.

It seems evident that it was this notion which neated the
practitioner to determine a lump sum fee of $22, @@@luct this sum from
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the settlement proceeds and include referenceiddrtithe second costs
agreement and the withdrawal authority.

455 The practitioner's claim in this respect is unsufgide for a number
of reasons.

(1) In support of his argument, the practitionas fquoted
and relied upon r 19.34 of tifeamily Law Rules 2004
which provides that costs will not be allowed whtrese
are "not proportionate to the issues in the caséhis
provision is directed to issues not values andasemver
a limiting not an enlarging provision.

(2) It is well recognised that there is no or necessary
correlation between the amount of work undertakgma b
lawyer and the value of the subject matter. Feethe
Supreme Court are no longer calculated oacmalorem
basis. As we have mentioned, tHeamily Law
Rules 2004xpressly disallow fees in a written agreement
based on the value of an agreed settlement omtloeira
or value of what may be recovered from the procegdi
(r 19.14(4)(b)).

(3) Having regard to the issues in the properspudtie, there
was no justification for the practitioner chargi$g2 000
or anything like that sum.

2. In support of his charges, the practitioner efé to and relied
upon a body of documentary and oral evidence, moicht
uncontradicted.

456 We recognise the force of this submission and thikelihood of a
practitioner fabricating records to support hig bfl costs. It has caused
us to undertake a close examination of a numbénepractitioner's file
records and to consider these 'internally’ andnatyahe objective facts
(the correspondence, the state of the Family Cpuoteedings), the
evidence of the Committee's witnesses and the pildes of the matter.
It has also caused us to consider carefully thetiticner's oral evidence
in support of his charges. We have also considénedpractitioner's
admissions concerning his late additions to sonmuments and entries
and the inferences to be drawn from those admissagnto the accuracy
of his records generally. Having undertaken thsreise, we have found
the practitioner's records to be an unreliable sbagpon which to
determine the work undertaken and the reasonalderiéss charges. We
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have also, regrettably, found the practitioner his tcontext to be an
unreliable witness.

3. The practitioner claims he wrote off about $93@dn his bill of
costs (using his figures) which he says covers'tuestionable”
charges of the first period and the fourth peridde argues that
allowing for some additional time for completingetlsettlement
and some other matters, this sum covers all thegehbjections
("any issues") including the October function, oflO50
(Practitioner's Closing Submissions par 84, pap&296, and
par 101).

This argument is damning rather than exculpatdfize practitioner
after repeated requests from his client and ther@ittee, finally prepared
a bill of costs in which he included the charges shbject of the period
objections. He defended those costs before Rapigioroni, by oral
evidence and including in his affidavit filed inode proceedings. In the
practitioner's witness statement tendered in tpeseeedings, he verified
that the content of his Schedule of Charges & Hwedewas true and
correct and that "the charges were fair reasonabté proportionate".
These "charges" include each of the charges madeddour periods. It
seems to us a wholly untenable position for thetgraner to, in effect,
swear to the truth of these individual charges,tbutlaim at the end of
the hearing that, to the extent they are "queshilaiathe practitioner's
expression) they may be disregarded as absorlad write off of costs.
Moreover, we regard the practitioner's claim toehandertaken work to
an additional value of $9300 as demonstrating ¥teng to which the fees
claimed bore no relation to the issues in the ¢aseRegistrar Moroni
found) and as casting further doubt on the claiat the work claimed for
was in fact undertaken and that his records gehudemonstrate this.

4. The practitioner submitted that the fees wersaaable having
regard to matters such as the property being imptssession of
the husband, the large number of items in dispatethe efforts
he made to settle.

We have dealt with each of the arguments. Nonthede claims
affect our assessment that the property disputeaveample matter.

5. The practitioner claims consideration shouldgbhen to the fact
that he conducted the matter without providing anterim
account.

As to that:
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(1) his engagement was for a relatively shortquefrom 25
July 2002 to February 2003;

(2) he sought and received $1500 on account ofdsss or
disbursements;

(3) on the client's evidence, she had initiallyldtdhe
practitioner that she preferred interim fees beeasise
did not wish to receive a large account at the @ndis
services; and

(4) under the first costs agreement the pracetiowas
entitled to provide interim bills.

6. Finally, the practitioner has argued in his @igsSubmissions
that the client's evidence before the Tribunal destrates that
certain items should have been conceded beforestRmgMoroni.
The argument is that had these concessions beea legsiwould
have been taxed off the bill and that it demonstrdhat the client
misled the taxing officer and her counsel.

We observe generally that the amounts concededxatian were
largely under the control of the client's counsetl dhat the Registrar
specifically mentioned that the client had beersoeable and generous in
the concessions made.

The practitioner in his Closing Submissions prodidive specific
instances.  (That is sub-paragraphs 81 (a) to B1&hd 81 (g).
Sub-paragraph (e), where the reference should &5 tiuly 2002, is a
repeat of sub-paragraph (a), and sub-paragraphilé)o identify why the
time conceded was in error.) As to the five ins&n

(1) Sub-paragraph (a)/(e) claims that before thibuhial the client
had acknowledged she had met with the practiti@e® am on
25 July 2002 and the hearing was at 11.30 am deinading two
hours of claimed "preparation/perusals — taxed ddeovizero —
despite her knowledge of the same".

It is not clear how the alleged meeting "demonsgattime for
"preparation/perusal”. But in any event, that wasin fact the evidence.
In her witness statement the client said the mgetith the practitioner at
the Court on that day was about 30-40 minutes betbe husband's
lawyer arrived. That is consistent with the Regis¢ Conciliation
Conference File Note showing the conference ondhgitfrom 11.30 am
to 12.50 am. (The time and cost for which was eded.) That is, the
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practitioner and the client met at about 11 am. rim@u her
cross-examination, the practitioner put to thentlibat they had met "just
about or just before 11 am". The client, withobe tbenefit of any
records, answered (having regard to the recoradabty in error) that
she thought it was just before 9 am. That doesmgport a claim for two
hours of claimed "preparation/perusals"”.

(2) Sub-paragraph (d) claims there were admittdebhone calls by
the client to the practitioner on 18 July and 2Iy 2002 which
had not been allowed at the taxation.

That again was not the evidence. The client inwigress statement
and in evidence said, (1) on 18 July and 25 J0B22she had called the
practitioner's office, but he was not availablespeak to her; and (2) she
had first spoken to the practitioner on 22 July2@®ask him to act. The
reason this second call had not been allowed atitaxwas, apparently,
that the practitioner had claimed this was a callthhe client's son,
although he had sought an amendment for this parpdsch had been
refused. (T:71-72, 3.11.06) This does not suppataim for a telephone
call on 22 July 2002 given that the practitioned hat then been engaged.
In any event it does not reflect adversely on tlent

(3) Sub-paragraph (b) implies that the client atkdita conference
with the practitioner on 30 October 2002.

The client said in evidence that she recalled a tingeeon
30 October 2002 but other than that it was "vergrsh she does not
recall how long it took. The practitioner cannaisb any submissions on
that evidence.

(4) Sub-paragraph (c) claims that the client "sWeéoea conference of
0.5 hour on 30 December 2002 whereas at the taxate had
said it had taken 0.1 hour.

As the practitioner must have known, that writtefbraission is a
distortion of the client's evidence before us. choss-examination the
practitioner put to the client that the conferencethat day took half an
hour. Her answer was "Yeah. Could be. | donvkn| don't remember.
Don't remember the time exactly". A few momentsrdhe practitioner
then put to her that at the taxation she had onlyceded it was five
minutes. He then put to her: "Your evidence earias that the
conference on 31 December 2002 was half an hoAr'member of the
Tribunal pointed out that this was not what she $&d. The practitioner
argued that it was and repeated the propositidreto He put to her that
her "earlier evidence" of 30 minutes was accuratethe claim that it was
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only five minutes was untrue. She responded tlaivhs "confusing
everybody". (T:50-55, 3.11.06)

The practitioner cannot use this evidence in suppfaany charge. It
serves only to reveal an improper and inappropgetss-examination by
him.

(5) Sub-paragraph (f) implies that the client adeditto a conference
of 0.5 hour on 24 February 2003, whereas at thatitax the client
had conceded only 0.2 hour.

In truth, the practitioner in cross-examination patthe client that
the meeting took 30 minutes. The client respontted she did not
believe that. She did not know how long it took Huwas, as for the
other meetings, "short". (T:54, 6.11.06) Cleatgain, the evidence does
not support the practitioner's submission.

Conclusions on the Overcharging Complaint

468

469

470

471

472

We reject the practitioner's challenge to the deci®f Registrar
Moroni. We find the Registrar's decision is aakle basis upon which to
find that a reasonable fee for the practitionegsvises was $5500.
Further, we have considered the practitioner'sesad and submissions
in support of the charges made and find that theyat demonstrate an
entitlement to fees above $5500.

In considering the extent of overcharging, we nitte effect of
Registrar Moroni's decision was to reduce the pracer's bill of costs
by $17 759.90 from $23 250 to $5490.10. The amaliotved represents
about 23.6% of the amount charged by the practtionClearly the
practitioner's charges were more than was reasergdaterally and in
terms of r 16.5 of th@rofessional Conduct Rules

We conclude that the practitioner was guilty ofsgrovercharging in
the manner alleged.

It is again relevant to the gravity of this matteat, as we have
found, the client had difficulty in reading and amomicating in English,
was not experienced in dealing with lawyers andtéd and relied upon
the practitioner. She was vulnerable, in the seleseribed, and as the
practitioner was aware. The practitioner by hisdiect sought to take
advantage of her vulnerability.

We find that overcharging in the amount found cibumigts conduct
which falls below to a substantial degree the seshdbf professional

Page 141



473

474

475

476

477

478

479

[2007] WASAT 111

conduct observed or approved by members of theegsan of good
repute and competence.

Additionally and independently, we have had redarspecific items
of the bill of costs charged with respect to thestfithird and fourth
periods.

For the reasons given with respect to each of ¢hiegs, we find that
there was no justification for these charges. Hartto the extent the
practitioner claims there was a reasonable basia which to charge for
not only the first period, but for the third andufth periods also, we
would reject that submission for the reasons given.

The total for the objections in these periods i8 $45. This sum
represents 56.5% of the total sum charged by thetiponer and claimed
in the bill of costs, namely $23 250. It followsat whatever might be
regarded as a reasonable charge for his servieag, was no justification
for the amount actually charged. That again ctrie8 a breach of r 16.5
of the Professional Conduct Ruledn addition we take into account the
charges made for the second period in the lighthef August 2002
Memorandum and the other matters identified evopowercharging.

We find that overcharging to this extent constgut®nduct which
falls below to a substantial degree the standargrofessional conduct
observed or approved by members of the profesdiggoad repute and
competence.

We find the practitioner guilty of the Overchargi@gmplaint.

The Communication Complaint

The terms of the complaint are that the practitiowmas guilty of
unsatisfactory conduct by unprofessional conduct May 2004, in
communicating with a judicial officer in proceedsgn which he was
involved, in the period after the commencementh® hearing of the
matter and prior to the continuation of the heaonga subsequent day, on
iIssues relevant to the proceedings and the evidenaed conduct of the
proceedings, without the leave or request of theirCowithout first
notifying the other side that he proposed to médleecommunication and
of its terms, and without forwarding a copy of t@mmmunication to the
other side prior to, or around the same time tlkatdnt it to the court.

We observe the charge involves more than writinght Registrar
without also sending a copy to the client's sasit It includes the
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content of the letter and it being sent "withowd thave or request of the
Court".

The facts

480

481

482

This complaint can largely be dealt with by refe®ito the papers.
There is no dispute as to the facts.

The taxation commenced on the afternoon of 10 M¥42 On
13 May 2004 the practitioner, at about 11.32 anedaxis letter dated
12 May 2004 to the Registrar. At the commencenoérthe hearing on
the afternoon of 13 May 2004, at 2.15 pm, the Regjigletermined from
counsel for the client that she had not receive@y of the letter and
himself arranged to obtain a copy for her. Thecfianer arrived a few
minutes later and, without reference to the letpgnceeded with the
evidence in the hearing. The Registrar interrugted to refer to the
"practice direction" requiring that when correspenck is addressed to
the court, a copy must be sent to the other parhe practitioner said that
he had a copy for that purpose and provided thibgclient's counsel.

The practitioner's letter claims that "for the pagp of completeness
of the Court record" he records that Registrar Mormade certain
rulings. The practitioner then purports to seséheut. However, they are
clearly not couched in "neutral" terms. They induthat the Registrar
had made his determination with respect to iten®sat-the bill and the
issue of the client's son's authority "in five nigal; that he had
disregarded the evidence of the practitioner iningakhat determination;
that the Registrar, "despite evidence of the falsit the client's son's
evidence" was not prepared to reconsider his datatrmn, and so on.
There is then a recital of certain "matters anaghi in the course of
taxation, including that the Registrar "continualipterrupted the
cross-examination" of the practitioner "even explay and altering
evidence provided by [the client]", that he had sfdgarded the
inconsistent or false testimony of the applicantetyiand that he "had
prejudged the issues in the matter as is evidehgettie conduct of the
taxation".

The legal framework

483

There was no dispute as to the existence of theoppate rules and
guidelines.

1. Counsel representing an interested party shall imitiate
communications with the Court about the facts sués in a case
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that the Counsel knows is pending ... unless Befibgt informed
Counsel for all other interested parties of theireabf the matters
he wishes to discuss with the Court and has givesmtan
opportunity to be presenProfessional Conduct Rules13.10(1).

2. All correspondence sent to the Court concermrageedings ...
must be copied to the other party or that pargivgyer and the
original letter must show that this has been ddfamily Court of
Western Australia Case Management Guidelines & dioas
par 35.2.

The practitioner's defence

484

485

486

487

The practitioner by his witness statement in then@aoinications
Complaint made submissions in answer to this chaigen which we
comment as follows:

1. Registrar Moroni did not include the practitideeconduct in this
respect in his referral of certain matters to thmprapriate
disciplinary body.

We do not regard this as significant. Registrardo in his
Reasons, described the practitioner's conduct ndisg the letter as
"highly improper".

2. The practitioner complied with the relevant psmn of the
Family Court of Western Australia Case Managemenid&ines
& Directions by handing a copy to counsel for the client shortly
after the resumption of the hearing.

Clearly the practitioner did not so comply. Theid&lines require
the original letter to the Court to show that itH@een copied to the other
side. That requires that such copy be sent no tlaée when the original
Is sent to the Court. That did not occur.

3. The practitioner was entitled as of right to pasd to
Registrar Moroni's File Note dated 11 May 2004.

This proposition assumes that the practitionerreadived a copy of
this Note at the time of writing his letter. Assagthis to be so, for the
practitioner's submission to be persuasive higdettould at least have
needed to refer to the Registrar's Note. It ditd dut even if that were
so, it was not the proper method of respondinghtt Note. If the
practitioner believed the rulings were in error Ihad a right at the
conclusion of the hearing to seek a review of geeasment. That did not
involve writing to the Registrar.
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4. It was common practice for counsel in the Far@iburt to take a
record of what occurred at untranscribed proceeding

That may be accepted. But the practitioner'srlettas clearly no
mere record of what had taken place. It was aclatbn the Registrar's
conduct and rulings. There was no justification gending such a letter
to the Registrar and the conduct was compoundediliyg to provide a
copy to the other side.

5. As a litigant in person, the practitioner waditesd to make
representations and present his version of theeael

Although appearing for himself, the practitionemegned a counsel
and legal practitioner bound to comply with the ieas rules and
guidelines.

6. Counsel for the client had also written to theu@ on
16 February 2004 in relation to seeking an adjoemnof the
hearing and had sent this letter to the practitione

In fact, the records show that the solicitors foe tclient had on
16 February 2004 sent a letter by fax to the grangr inviting him to
consent to the hearing for the following day bebrgught forward by
15 minutes; and if so, requesting that the practgr sign the attached
letter and return it to them. The attached lettas directed to the Court
notifying it that the parties had consented toapplication being heard at
9.30 am. The attached letter was signed by thaigaters and provided a
place for the practitioner to sign. The evidenomsdnot make clear
whether the practitioner in fact signed the attdde&er and if so whether
it was then sent to the Court.

A letter notifying the Court of an agreed adjourminevidencing that
it had previously been agreed to by both parties waexceptional. It
serves to expose the improper content of the pi@utr's letter and the
inappropriate communication of it.

In his Closing Submissions the practitioner incdidertain further
defences as follows:

7. The practitioner had a constitutional right tonenunicate with the
Registrar.

This is perhaps intended as a challenge to theditsaliof the
Guidelines and Rules on the grounds that they imgsibly burden an
individual's implied constitutional freedom of comant on "government
matters"; specifically on the conduct of certaingaedings (the taxation
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proceedings) before a court (the Family Court). uksig that the

freedom extends this far, we take the view thatGl&elines and Rules
do not by their terms, operation or effect restdocmment on matters in
court, but rather they regulate the manner by wipalties and legal
representatives may communicate with the courtnguthe currency of
proceedings. Further, they are intended to sémweanterests of justice by
prohibiting "secret" communications with the cobyt one party and are
reasonably appropriate and "proportionate” to #vat. The practitioner
had various avenues open by which he might ap@tglyi have

communicated his position on the conduct of theatiarn proceedings,
most obviously by a right of review. He did not slm, but communicated
in @ manner contrary to the provisions of the Glings and Rules. We
therefore reject this submission.

8. The practitioner complied with the requiremeoitshe Guidelines
and Rules by delivering a copy to the other siddhiwi
1.5 hours".

This is clearly untenable. The requirements of Erefessional
Conduct Rulesto the extent they contemplate any letter toGbert, are
that the other side be first informed of the praggbsommunication; and
of the Guidelines that the copy be sent no laten tivhen it is sent to the
Couirt.

Findings

495

496

497

The letter, under the guise of being a record efcburt proceedings,
contains serious allegations of actual and perdelbras by the Registrar
and unfair and prejudicial conduct by him. Sudbgdtions were made in
the course of proceedings.

It is not apparent what the practitioner thoughtwss achieving in
writing in these terms. There is no suggestiommfapplication that the
Registrar disqualify himself on the grounds of aasl neither could such
an application be made in the form of a letter. cetmmenting on the
matter, Registrar Moroni said that the practitiorad taken a "very
highly improper step”. He believed the practitiomaay have been
motivated to write the letter by a desire to pwggsure on him. That was
an understandable belief. It reflects how improged ill conceived was
the practitioner's conduct.

Moreover, the practitioner's conduct in writing thetter without
copying it to the client's solicitors was a seriouatter. It would be
destructive of confidence in the judicial system farty believed that the
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other side was communicating directly to the couks theProfessional
Conduct Rulesnake clear a party's case must be put duringdbese of
a hearing. The practitioner's conduct in writinigtéer in these terms and
without notice to the other party was particuladyious.

498 We are satisfied that the practitioner's conduaanding this letter
in the circumstances constituted conduct whicts fadllow to a substantial
degree the standard of professional conduct obdeoveapproved by
members of the profession of good repute and campet

499 We find the practitioner guilty of unprofessionabncluct on the
Communication Complaint.

Orders

1. The Tribunal finds the practitioner guilty onchaof the
three charges of unprofessional conduct.

2. The Tribunal will hear from the parties on thessgtion of
penalty and costs.

| certify that this and the preceding [499] parpii@comprise the reasons
for decision of the State Administrative Tribunal.

HON R VIOL, SUPPLEMENTARY DEPUTY PRESIDENT
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Corrigenda
Reference Correction
[35] For "...that at the end of February 2003 therdiihad acknowledged..." read

"...that at the end of February 2003 the practitidreed acknowledged...".

[76]

For "...focus attention on the appropriate staddof proof by which these
matters must be established. As to that, the kvedlvn judgment of Dixon J
in Briginshaw v Briginshaw(1938) 60 CLR 336 sets out the principles." read
"...focus attention on the appropriate standard obpand the strength of the
evidence by which these matters must be establish®sito that, the well

known judgment of Dixon J iBriginshaw v Briginshaw(1938) 60 CLR 336

confirms the applicability in these circumstancéshe civil standard of proof,

that is, proof on the balance of probabilities, thé strength of the evidence
required increasing with the gravity of the allegaf and sets out the
principles.”.

[77]

For "...we have sought reasonably clear and enhgvidence in order to be
reasonably satisfied they have been establishedd '...we have sought
reasonably clear and cogent evidence in order ted&monably satisfied on the
balance of probabilities that they have been estadyd.".

[93]

"2

For "...the costs provisions dfamily Law Act 1975 read "...the cost
provisions of thd=amily Law Act 1975.

[153(2)]

~t

For "no copy of that agreement was prodidé read "no copy of tha
document was provided...".

[254]

For "...O 38 r 26 of theFamily Law Rules 1984loes not apply to

subsequent costs agreement.” read "...O 38 r 26edifamily Law Rules 198
does not apply to a subsequent costs agreememth(gh case there was no
legislative authority for the second costs agredjrien

=

[265.2(2)(b)]

For "...including the practitioner file records;" cka"...including the
practitioner's file records;".

[289] For "...including disbursement of $896 and GSTead "...including
disbursements of $896 and GST after deductinguhedf $9300.".
[415] For "The practitioner did not call any othparson present at the "conferences

to support his version of it." read "The practigordid not call any othe
person present at the "conferences" to supposengon of the events.".

-

| certify that these corrigenda have been madeaoraance with s 83 of
the State Administrative Tribunal Act 2004 (WA).

JUSTICE M L BARKER, PRESIDENT
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