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MARTIN CJ: The Legal Practitioners Complaints Committéwee (
Committee) moves the court for an order that TorWBmtovic (the
practitioner) be struck off the roll of practitialseand that he be ordered to
pay the costs of and incidental to the motion.

A letter has been produced to the court from dolisi acting on
behalf of the practitioner, which advises that rafeking the advice of
eminent senior counsel, the practitioner consentse orders sought, and
will not appear upon the hearing of the motionheitpersonally or by
representative.

The letter also advises that the practitioner wemieslily apologises
to the Committee, the client who complained in eetpof the
practitioner's conduct and her family, and to thgal profession for the
conduct which has given rise to these proceedings.

Thehistory of the proceedings

4

The Committee brought three charges of unprofeaticonduct
against the practitioner before the State Admiaiste Tribunal (the
Tribunal). The Tribunal found those charges uphetd a decision
delivered on 23 May 2007. The conduct of the pwaoer which gave
rise to those charges is canvassed in detail inreasons for decision
published by the Tribunal &ategal Practitioners Complaints Committee v
Mijatovic [2007] WASAT 111. It is therefore unnecessargadndescend
to great detail in relation to the practitionesduct in these reasons.

The practitioner appealed from the decision of Tindunal. That
appeal was largely unsuccessful, although the Calfrt Appeal
unanimously held that certain findings of fact magie¢he Tribunal, to the
effect that in a letter to his client of 2 May 20068 had dishonestly
asserted that he had been in Queensland, and ¢éhdtathi invented
instructions from the client to commence an appgabuld not be acted
upon by this court because the practitioner haad lumied procedural
fairness in relation to those findingMifjatovic v Legal Practitioners
Complaints Committee [2008] WASCA 115 [17] (Martin CJ) and [74]
per Buss JA). Accordingly, those findings are 8ged from
consideration. However, the court proceeds otlsrwhn the basis of the
findings made by the Tribunal and which are thejesttbof its report to
the court.
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Summary of findings made

6

As | have mentioned, the practitioner was founditguof three
counts of unprofessional conduct. All counts arfoem his retainer by a
client who it is unnecessary to name for the purpo®f these
proceedings. The practitioner was engaged by lieatan respect of
proceedings in the Family Court of Western Ausdrali

Thefirst charge

7

In relation to the first charge, the Tribunal fouhét the practitioner
was guilty of unprofessional conduct in that he feitkd to ensure that
the client's interests were properly protected adhnced in relation to
the client's liability for costs payable to the goner, and improperly
and calculatedly advanced his own interests ine@spf costs in conflict
with and to the detriment of the client's interests

The conduct which was found by the Tribunal to giise to this
conclusion included concealment from the clienthaf content of a costs
agreement which he procured her to execute on dses lthat it was a
document of a different character, that he maddiscdosure to the client
of the important and highly disadvantageous terfhithe costs agreement
which he procured her to execute, that he failechdwise her of the
significant diminution of her rights under a pravsocosts agreement, and
that he provided his client with no basis to detearthe reasonableness
of the lump sum figure for costs for which provisizvas made in the
second costs agreement, and how that might compdhe a figure
assessed under the terms of the earlier costsmagnée The Tribunal
found that the practitioner acted dishonestly inagaling the content of
the costs agreement from the client at the timerbeured its execution.
The Tribunal concluded that in the course of thissconduct, the
practitioner deliberately advanced his own interestconflict with, and
to the detriment of, the interests of his cliehtedgal Practitioners
Complaints Committee v Mijatovic [2007] WASAT 111 [262]).

The second charge

9

The second charge of which the Tribunal found thacttioner
guilty was a charge of grossly overcharging thentli The conduct which
gave rise to that conclusion was a charge of $22tB@de by the client,
when a reasonable fee for the services providethéypractitioner was
$5,500. The Tribunal found that the practitioneught to take advantage
of the vulnerability of the lay client at the tinfee rendered a grossly
excessive charge for his servicesedal Practitioners Complaints
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Committee v Mijatovic [2007] WASAT 111 [471]). The Tribunal also
found that the conduct of the practitioner was aggted by dishonest
overstatement of the amount of work which he hagedand that he had
relied upon fabricated records relating to thatkmduring the course of
the proceedings before the Tribunal.

Thethird charge

10

11

The Tribunal found the practitioner guilty of a rthicharge of
unprofessional conduct in that he communicated wiphdicial officer in
proceedings in which he was involved, in the periafter the
commencement of the hearing of the matter and poidhe continuation
of the hearing on a subsequent day, on issuesargalée the proceedings
and the evidence in and the conduct of the proongedi This
communication took place without the leave or retwé the court, and
without first notifying representatives of the atlparty to the proceedings
that he proposed to make the communication, andtsoferms, and
without forwarding a copy of the communication gépiresentatives of the
other party to the proceedings prior to, or arothedtime that he sent the
communication to the court.

The conduct of the practitioner which gave risethits finding
included the sending of a letter to a registrathef Family Court which
contained serious allegations of actual and peedebias by the registrar,
without providing notice to the representativestité other party to the
proceedings in respect of that communication.

Theprinciplesto be applied

12

The principles to be applied when an applicatiothed kind comes
before the court are well established. The juctsaln of the court to
remove a practitioner from the roll is exercised far the purpose of
punishing the practitioner concerned, but for thetgxtion of the public
and the reputation and standards of the legal gsafe (egal
Practitioners Complaints Committee v Thorpe [2008] WASC 9 at [43]).
Where application is made for an order removingractitioner's name
from the roll, the critical question to be addreksbg the court is whether
the practitioner is shown not to be a fit and properson to be a legal
practitioner of the courtThorpe, at 43;Ziems v Prothonotary of the
Supreme Court of New South Wales (1957) 97 CLR 279, 297 - 298).
Fitness to practise law requires that the prac&iomust command the
personal confidence of his or her clients, fellonagtitioners and judges
(Thorpe at [43] In re Davis (1947) 75 CLR 409, 420). Some of the
minimum standards expected of practitioners werentiied by
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Malcolm CJ inRe Maraj (A Legal Practitioner) (1995) 15 WAR 12, at
25:

Integrity, reliability and an appropriate level ddfficiency in the
administration of money held on trust are all oiedi which any
reasonably experienced practitioner may be expettedemonstrate, in
addition to being professionally competent in purguhis or her clients'
interests.

It is also established that a prolonged period oprofessional
conduct may justify an order of removal from th#, reven if aspects of
that conduct, taken individually and in isolatiewguld not of themselves
justify such an order - seBhorpe at [44], Legal Practitioners Conduct
Board v Trueman [2003] SASC 58 [13].

In this case, the conduct the subject of the clsafgand by the
Tribunal took place over a period of about 10 mentand involved
dishonesty, a lack of integrity, and a demonstrgtegbensity to use his
position as a practitioner to take advantage afilaerable client in order
to advance his own interests. The course of pdicgs before the
Tribunal demonstrated a singular lack of compreioensof proper
standards of professional conduct on the parte@ptiactitioner. This is a
significant factor in assessing whether or not h@mme should be
permitted to remain on the rollTigorpe [45]; Legal Practitioners
Complaints Committee v Lashansky [2007] WASC 211 [35]).

Given the findings made by the Tribunal and whiatrevupheld by
the Court of Appeal, there cannot be any doubt that appropriate
disposition of this motion is to direct the remowdl the practitioner's
name from the roll. By his conduct, he has dematedd that he is not a
fit and proper person to discharge the significasponsibilities reposed
in legal practitioners, nor could he command trepeet and confidence
of his clients, fellow practitioners, or the court.

For these reasons, | would make orders in ternteefmnotion, and
invite submissions as to the manner in which th&tscto be paid by the
practitioner should be assessed.

BUSSJA: | agree with the Chief Justice.

BEECH J: | also agree with the Chief Justice.

Document Name: WASC\LPD\2008WASCO0214.doc (CC) Page 7



