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REASONSFOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

In 2003 the Lega Practitioners Complaints Committee referred a
complaint to the then Legal Practitioners Disciplinary Tribunal
concerning the professional conduct of Mr Quigley (the practitioner) in
the course of responding to an earlier reference that the Complaints
Committee had made to the Disciplinary Tribunal about statements made
by the practitioner on the Howard Sattler radio programme in January
2000.

The Complaints Committee complained that in the course of
responding to that earlier reference, the practitioner engaged in
intimidatory and threatening behaviour towards the Complaints
Committee, its members and the Law Complaints Officer.

The Complaints Committee also complained that by his conduct, the
practitioner sought to fetter the jurisdiction of the Complaints Officer and
the Committee in carrying out its statutory obligations by threatening to
institute legal proceedings against the Committee, its members and the
Complaints Officer.

The Tribuna recelved detailed documentary and other evidence
concerning the conduct of the practitioner complained of between 2
January 2001 and early February 2002.

In letters from the practitioner to the Complaints Committee, its
members and the Law Complaints Officer, the practitioner complained
that matters alleged against him in the reference were incorrect and
invited the Complaints Committee to withdraw its reference against him.

When in particular, the Complaints Committee failed to withdraw the
reference against the practitioner, but amended the terms of the reference,
the practitioner embarked on a course of conduct, including the writing of
a number of letters, towards the Committee, its members and the Law
Complaints Officer, aswell asthe Disciplinary Tribunal, asserting that the
Committee, its members and the Law Complaints Officer had commenced
and maintained the disciplinary proceedings against him for an improper
purpose and that they continued to maintain the disciplinary proceedings
against him at the dictation of Mr T E O'Connor QC, the then Chairman
of the Anti-Corruption Commission. Mr O'Connor QC had initialy
lodged a written complaint about what Mr Quigley had said on the
Howard Sattler radio programme in 2000 and his complaint had led to the
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Complaints Committee making its own investigations into the
practitioner's professional conduct in speaking on that radio programme.

As of 1 January 2005, the current reference was transferred from the
Lega Practitioners Disciplinary Tribunal to the State Administrative
Tribunal.

The Tribunal heard evidence relating to the Complaints Committee's
complaints against the practitioner on 13, 14 and 16 June 2005.

The Tribunal found that the Complaints Committee's complaints
against the practitioner were justified and found the practitioner guilty of
unprofessional conduct as alleged in the first complaint in the reference,
in that the practitioner had engaged in intimidatory and threatening
behaviour towards the Committee, its members and the Complaints
Officer. In these circumstances, the Tribunal did not find it necessary to
deal with the second complaint.

The Tribunal found that there was no reasonable basis, or any basis,
to the practitioner's alegations that the Complaints Committee, its
members or the Law Complaints Officer had at any time acted with an
Improper purpose in bringing and maintaining the earlier disciplinary
proceedings against the practitioner, or that they had acted at the dictation
of Mr O'Connor QC in maintaining the disciplinary proceedings.

The Tribunal published reasons for its findings and indicated it
would hear submissions from the Complaints Committee and Mr Quigley
as to pendlty.

Referenceto Tribunal

12

13

The Legal Practice Act 2003 currently regulates lega practice and
legal practitioners in the State of Western Austradlia.  Complaints and
discipline concerning legal practitioners are governed by Part 12 of the
Act. Section162 of the Act edablishes the Lega Practitioners
Complaints Committee. By the Act s 164(1)(f), the functions of the
Complaints Committee include the function, "if the Complaints
Committee considers it appropriate to do so, and whether or not it has
conducted an inquiry, to institute professional disciplinary proceedings
againgt alega practitioner before the State Administrative Tribunal”.

Prior to 1 January 2005, when the State Administrative Tribuna
came into operation, s 164(1)(f) gave the Complaints Committee the same
function, but provided for the ingtitution of professiona disciplinary
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proceedings against a legal practitioner before the Legal Practitioners
Disciplinary Tribunal.

Prior to 1 January 2004, when the Legal Practice Act 2003 came into
operation, complaints and discipline concerning legal practitioners was
governed by the Legal Practitioners Act 1893 (WA). Under the 1893 Act,
the Complaints Committee had smilar functions to those it was given
under the Legal Practice Act 2003 and the Complaints Committee was
empowered to institute professional disciplinary proceedings in the Legal
Practitioners Disciplinary Tribunal.

However, the standard of professional conduct expressed in the 1893
Act was and is different from that expressed in the 2003 Act. Under s
29A of the 1893 Act, the Disciplinary Tribunal was empowered to make a
finding that a practitioner was guilty of, among other types of conduct,
"unprofessional conduct”.

By an amended reference to the Disciplinary Tribunal dated 29
October 2003, the Complaints Committee aleged, having regard to the
1893 Act that:

"1. The practitioner was qguilty of unprofessona conduct
between 2 January 2001 and 4 February 2002 at Perth in that
following the issuing of reference Number 01 o 2001 [the
first reference]... issued out of the Lega Practitioners
Disciplinary Tribunal ([Disciplinary] Tribuna) against the
practitioner by the Lega Practitioners Complaints
Committee (‘the Committee), the practitioner engaged in
intimidatory and threatening behaviour towards the
Committee, its members and the Law Complaints Officer
(‘the Complaints Officer").

2. Further, that the practitioner was on or about 1 February
2002 guilty of unprofessional conduct at Perth in that
following the issuing of the [first] Reference out of the
[Disciplinary] Tribunal against the practitioner by the
Committee the practitioner sought to fetter the jurisdiction
of the Complaints Officer and the Committee in carrying out
Its statutory obligations by threatening to institute lega
proceedings against the Committee, its members and the
Complaints Officer."

The Complaints Committee in the reference particularised each of
these allegations against the practitioner.
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18 As to the first alegation, the particulars given comprise portions of
the text of the following documents, conduct or statements:

1)
(2)

(3)
(4)
)

(6)

(7)

(8)

©)

(10)
(A1)

(12)

(13)

A letter dated 25 June 2001 from the practitioner to the
Complaints Officer and the Committee.

A letter dated 1 November 2001 from the practitioner to
the Registrar of the Disciplinary Tribunal, a copy of which
was sent to the Complaints Officer and the Committee.

A letter dated 16 November 2001 from the practitioner to
the Complaints Officer and the Committee.

A letter dated 17 December 2001 from the practitioner to
the Committee and the Complaints Officer.

A letter dated 17 December 2001 from the practitioner to
the Registrar of the Disciplinary Tribunal, a copy of which
was sent to the Complaints Officer and the Committee.

A second letter dated 17 December 2001 attached to a
copy letter dated 18 December 2001 to the Registrar of the
Disciplinary Tribunal, from the practitioner to the
Committee and Complaints Officer.

A third letter dated 17 December 2001 from the
practitioner to the Complaints Officer and the Committee.

The terms of a telephone message transmitted on 19
December 2001 by the practitioner to the Complaints
Officer.

A letter dated 21 December 2001 from the practitioner to
the secretary of the Disciplinary Tribuna with a copy to
the Committee.

A letter dated 16 January 2002 from the practitioner to the
Complaints Officer and the Committee.

A letter dated 18 January 2002 from the practitioner to the
Complaints Officer and the Committee.

The conduct of the practitioner whereby he instructed his
solicitors to write and despatch a letter dated 30 January
2002 to each of the Charman of the Committee, the
Committee Attention Ms D Howell and the Honourable
Attorney Genera for Western Australia.

The conduct of the practitioner on 1 February 2002 in
swearing an affidavit that was filed in the Disciplinary
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Tribunal, detalling a proposed writ of summons with
copies annexed thereto of letters dated 30 January 2002 to
each of the Chairman of the Committee, the Committee
attention Ms D Howell and the Honourable, the Attorney
General when the Reference was still to be heard by the
Disciplinary Tribunal and was listed for hearing on 5
February 2002.

(14) Relevant portions of the affidavit.

As to the second allegation, the Committee relied on the particulars
in paragraphs (12), (13), and (14) of the preceding paragraph.

The reference, with al relevant particulars, including the text,
conduct or statements complained of, is attached to these Reasons for
Decisions as Annexure A.

The reference, as ingtituted under the 1893 Act, was effectively
continued before the Disciplinary Tribunal under the 2003 Act. This
followed from the combined effect of the Acts Amendment and Repeal
(Courts and Legal Practice) Act 2003 (WA) and Interpretation Act 1984
(WA) s36 and s 37.

By reason of the operation of State Administrative Tribunal Act 2004
s 167(4)(c) on 1 January 2005 the reference was transferred to the State
Administrative Tribund.

The Tribuna has the same powers in relation to the matter as the
former Disciplinary Tribunal could have exercised in respect of it under
the 1893 Act.

On 13, 14 and 16 June 2005, the reference was heard before the
Tribunal. The Complaints Committee was represented by Senior Counsel
and the practitioner was self-represented.

The Practitioner's answer

25

26

The practitioner's answer to the reference developed in stages.

By the practitioner's letter to the Registrar of the Disciplinary
Tribuna dated 4 February 2004, the practitioner explained that he had
undertaken to file his answer with the Disciplinary Tribunal by that day,
but that unfortunately he had been unable finally to edit his answer and "it
will take some little while yet". In those circumstances he requested an
extension to 9 February 2004 in which to lodge the "fina version" of his
answer. In the meantime, he forwarded to the Disciplinary Tribunal a
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draft of his answer. That draft comprised some 10 pages and was signed
by the practitioner on the last page.

At the commencement of the hearing in this Tribuna, the
practitioner stated that he thought his answer admitted that he wrote the
letters complained of, athough he was not sure about the letters said to
have been written by his solicitors at the relevant times. He was unsure
whether he signed those letters or if his solicitor had signed them. He
said, however, that if he didn't sign the solicitor's letters they were written
on hisinstructions.

The practitioner also admitted leaving the telephone message for the
Complaints Officer just prior to Christmas 2001, as alleged in particular

9.

The practitioner then confirmed that his forma answer to the
reference was a letter signed by him and dated 9 February 2004 and
received by the Disciplinary Tribunal on 10 February 2004. The
practitioner explained that the letter set out the relevant factua matters
that he wished to bring to the Tribunal's attention and that it was made as
a"pleading”. The practitioner's answer as declared by him on 9 February
2004 is Attachment B to these reasons for decision.

It cannot be said that, by his written answer to the reference or his
oral admissions at the hearing the practitioner admitted he was guilty of
unprofessional conduct as aleged in the reference.

Rather, by his written and oral evidence, the practitioner appeared to
suggest that: the conduct complained of by the Complaints Committee did
not amount to unprofessional conduct because of the particular
circumstances in which he wrote the letters and otherwise acted as he did;
or that those particular circumstances excused his conduct.

The practitioner wished to emphasise that he believed, a materia
times, that the Complaints Committee had wrongly or unfairly maintained
against him the first reference aleging unprofessional conduct and that
should be taken into account when assessing his conduct.

In the first reference, the Committee had complained that, in an
interview on the Howard Sattler radio programme on 11 January 2000,
involving matters in which the practitioner was or had been professionally
engaged, the practitioner had falled to give an objective account of a
matter (referred to as the "boat allegation") in a restrained manner
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consistent with the maintenance of the good reputation and standing of the
legal profession.

The practitioner said he believed the first reference had been
commenced and maintained against him by the Complaints Committee at
the ingtigation of Mr T E O'Connor QC, the then Chairman of the
Anti-Corruption Commission.

The first reference was heard by the Legal Practitioners Disciplinary
Tribuna in February 2002 and was concluded with a finding by the
Disciplinary Tribunal on 13 May 2002, that the practitioner had engaged
in unprofessional conduct as aleged in the first reference because:

"... far from giving an objective account of the matter in which
the Practitioner was or had been engaged in, the Practitioner, in
the course of implementing his instructions through the forum
of a popular morning talk-back programme in Perth, gave a
mideading account of the matter in a highly sensationd
manner."

See Legal Practitioners Complaints Committee and Quigley, unreported
decision of the Lega Practitioners Disciplinary Tribunal, April 2002, page
38.

36

The Disciplinary Tribuna reprimanded the practitioner and ordered
him to pay the Complaints Committee's costs in the proceedings.

The essence of the Complaint Committee's case against the practitioner

37

The Complaints Committee acknowledges that, at material times, the
practitioner was the subject of the first reference to the Disciplinary
Tribunal. The Committee says, however, that the practitioner's conduct
towards the Complaints Committee, its members and the Complaints
Officer during the course of the conduct of the first reference proceedings
in the Disciplinary Tribunal, amounted to unprofessional conduct; and the
fact that the practitioner may have considered the maintenance of the first
reference was wrong or unfair to him personaly, did not justify his
conduct at the time, and that his conduct was entirely unprofessiondl.

The practitioner's course of conduct

38

The first matter that the Complaints Committee relies on, as part of
the sequence of letters and other conduct between 2 January 2001 and 4
February 2002, as congtituting intimidatory and threatening behaviour
towards the Committee, its members and the Complaints Officer, is a
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letter dated 25 June 2001 that the practitioner wrote to the Complaints
Officer and the Committee. No other conduct between 2 January 2001
(which is the commencement of the relevant period identified in the
reference) and the letter dated 25 June 2001, is the subject of any
particulars. What happened on 2 January 2001 is that the first reference
was referred to the Disciplinary Tribunal.

Accordingly, by the time the practitioner wrote the letter dated 25
June 2001 to the Complaints Officer and the Committee, he had been
engaged in the first reference disciplinary proceedings for a period
approaching six months,

A little more should be said about the first reference proceedings. As
we have already noted, on 13 May 2002 the Disciplinary Tribunal found
the practitioner guilty of unprofessional conduct as aleged in the first
reference and reprimanded the practitioner. The practitioner appealed
against the Disciplinary Tribunal's decision to the Full Court of the
Supreme Court of Western Australia, which unanimously dismissed the
appedl: Quigley (A Practitioner) v The Legal Practitioners Complaints
Committee [2003] WASCA 228. As Parker Jexplained in The Full Court
at [5] of his reasons, the conduct the subject of the adverse finding of the
Tribunal constituted remarks made by the appellant in the course of an
interview he gave, on the instructions of a client, then Detective Sergeant
Coombs of the Western Australian Police Force, on a morning talk -back
radio programme hosted by Mr Howard Sattler. At the time of this
interview the appellant was also an endorsed candidate for the
forthcoming State Parliamentary Election, having been endorsed by the
then main opposition party.

On 11 January 2000, the practitioner took part in the Howard Sattler
radio programme. On 7 February 2000, the practitioner met with Mr T E
O'Connor QC, the then President of the Anti-Corruption Commission.
Following this meeting Mr O'Connor made a written complaint about the
practitioner's behaviour to the Complaints Committee.

Mr O'Connor's complaint against the practitioner, which was made
on behalf of the Anti-Corruption Commission was dated 17 February
2000. It included alegations that (1) whilst the practitioner stated there
had been no cover up by the Premier, he well knew that Mr Boucher had
been appointed to inquire into the matter and that the practitioner had
appeared before him (2) the 'boat allegation' had been investigated by Mr
Boucher and found to be without substance. The complaint annexed a
large volume of material including the Boucher Report.
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The Complaints Committee eventually proceeded under the Legal
Practitioners Act 1893 (WA), s 25(1)(c) itsdlf to inquire into the conduct
of the practitioner to determine whether his conduct may constitute
unprofessional conduct. By letter dated 28 April 2000, the Complaints
Committee advised the practitioner that the Committee had resolved to
inquire into his conduct of its own volition. At that stage, the practitioner
practised law with the law firm, Hammond Worthington Lawyers and the
Committee's letter was directed to him at that firm.

By letter dated 30 May 2000 the practitioner, on Hammond
Worthington letterhead, wrote to the secretary of the Complaints
Committee advising that he had retained Senior Counsal to undertake the
task of settling an answer and asking, on the advice of Senior Counsdl,
whether the inquiries made of the practitioner by the Committee were
made of its own volition under s25(1)(c) of the Legal Practitioners Act
1893 so that the answer given by the practitioner would be for the
Committee's "eyes only" and that it would not be forwarded to "any other
person”. The practitioner went on to point out that the reason he asked
this was to ensure that his reply would be seen only by the Complaints
Committee and would not be provided to the Anti-Corruption
Commission.

By letter dated 6 June 2000, Ms D Howell, the Complaints Officer,
responded to the practitioners letter advising:

"The Committee will not undertake not to publish your response
or any part thereof to any person outside the Committee - it
does not know what, if any, inquiries may be necessary arising
out of that response.

As earlier advised, the Committee enquiring of its volition into
the conduct matters raised in Mr O'Connor's letter of complaint.
The Committee will not send a copy of your response to Mr
O'Connor QC at this time, as it intends to dea with it at its
meeting this month.

However, there may be points arising out of your response,
which the Committee will want to ask Mr O'Connor QC to
explain and for this reason it may be necessary to send a copy of
your response, or part thereof, to him. However, in that event,
before referring any of your response to Mr O'Connor (or any
other person outside of the Committee) the Committee will
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provide you with adequate notice of its intention to do so, so
that you can consider your position.

Please let us have your response within the next 48 hours. If
you will not provide the Committee with a response, the
Committee will deal with the matter in the absence of
information from you on it."

On this basis, the practitioner provided the Complaints Committee
with his response.

Later, the Complaints Committee indirectly disclosed part of the
practitioner's response to Mr O'Connor by providing to Mr O'Connor, an
advice from Mr Zeestis QC to the Complaints Committee dated 14
September 2000 which referred to it.

Not long after the indirect disclosure of the practitioner's response to
Mr O'Connor, the practitioner received a compulsory notice from the
Anti-Corruption Commission requiring him to appear before it. Litigation
concerning the efficacy of the compulsory notice followed. The Tribunal
understands that the notice was subsequently withdrawn by the
Anti-Corruption Commission.

The first reference was then issued on 2 January 2001.

The first reference, before it was later amended, did not repeat al of
the complaints set out in the initial letter of complaint made by Mr
O'Connor to the Complaints Committee, but was limited to whether the
practitioner knew that the "boat allegation” was unfounded.

The practitioner's answer to the first reference daed 23 February
2001, included the response, in effect, that there was evidence that there
was no real investigation by Mr Boucher and that his report was a
"whitewash".

On 18 July 2001, the first reference was amended by the Complaints
Committee. However, before that amendment was made the practitioner
wrote the first letter now complained of in this reference, which was dated
25 June 2001. It was addressed to the Complaints Officer and the
Complaints Committee. In it, as may be seen from the extracts set out in
the particulars in Annexure A to these reasons, the practitioner expressed
concern about the process which had led to the first reference being
brought against him. He indicated he intended to take his concerns "to the
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public but to do so within the confines of the law and proper behaviour by
both alega practitioner and Member of the Legidative Assembly".

At the time the practitioner spoke on the Howard Sattler radio
programme, he was not a Member of Parliament but a practising lawyer.
He was, however, aso an endorsed candidate for the Australian Labor
Party for the forthcoming State General Election. In early 2001, at the
State Genera Election, the practitioner was elected to the State Parliament
as a member of the Legidative Assembly. Thus, at the time he wrote the
letter dated 25 June 2001, he had the dual status of alegal practitioner and
aMember of the Legidative Assembly.

The terms of the letter do not require any further particular comment,
save to say that the practitioner, at that point, had become aware that the
Complaints Committee had obtained the advice of Mr Zelestis QC, an
independent barrister, which appeared to be favourable to the
practitioner's position, and the practitioner had his own advice from Mr
McCusker QC. As a result, the practitioner invited the Committee to
discontinue the first reference disciplinary proceedings against him. The
practitioner went so far as to suggest a deadline for the withdrawal of the
proceedings by the Complaints Committee. On its own, this letter could
hardly be suggested to be intimidatory or threatening. Senior Counsel of
the Complaints Committee did not suggest that, on its own, it was.
However, he said it was the relevant starting point from whichto consider
the whole course of conduct complained of in the present reference.

The Complaints Committee did not act on the practitioner's
suggestion to discontinue the first reference. Rather, as noted, the first
reference was amended on 18 July 2001 to include the following relevant
particulars:

(1) That at all material times the practitioner acted for certain
police officers;

(2 The practitioner well knew that (a) the Premier had not
covered up the allegations and (b) those allegations had not
otherwise been covered up;

(3) That on 3 September 1998 Mr Boucher received Statutory
Declarations from police officers including Mr Coombs;

(4) The practitioner's clients had given evidence to Mr
Boucher that the Boat Allegation was false.

Further and better particulars of the amended first reference were
aso provided, including that, "as best as the Lega Practitioners
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Complaints Committee is able to say", the practitioner represented the
officers at the Boucher Inquiry. This particular was provided in response
to a request for particulars from the practitioner. No further particulars
were sought or provided in relation to the particular in (2) above.

At this point, from the practitioner's point of view, the first reference
disciplinary proceedings were not going away; if anything they were
intensifying. The Committee provided a Further Amended Reference
dated 1 November 2001which, amongst other things, deleted particular (4)
above. On 1 November 2001 the practitioner wrote to the Registrar of the
Disciplinary Tribunal, with a copy to the Complaints Officer and the
Committee, in which he referred to the:

"...second back flip by the Law Complaints Officer requiring an
amended term of reference, thus making it important that this
matter be formalised by way of an amended term of reference,
because in the fullness of time | shal be demanding that an
external agency fully investigate the conduct of the Law
Complaints Officer. | shall allege serious impropriety against
her and the Committee."

The practitioner then filed a "substituted defence” dated 15
November 2001, which included the following relevant answers:

(1) The practitioner attended a preliminary meeting with Mr
Boucher, but otherwise denies that he represented the
officers at the Boucher Inquiry;

(2 That he denies knowing that the Premier had not covered
up the allegations and that the allegations had not
otherwise been covered up;

(3) On the instructions of his clients, the Boucher Inquiry did
constitute a cover up.

By this time, it appears the practitioner felt that the first reference
were being maintained at the instigation of Mr O'Connor QC.

He also appears to have consdered that the Complaints Committee
should have been making its own, separate inquiries into what his clients
instructions to him at material times were, or properly considering his
clients statutory declarations as to their instructions or otherwise
conferring with his clients about the question of instructions. The
practitioner seems to have thought that, if the Committee had done any of
those things, they would have appreciated that he acted on his clients
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instructions and that the allegations against him were false and should be
withdrawn.

In this context, by letter dated 16 November 2001, the practitioner
wrote to the Complaints Officer and the Committee and complained about
adenia of "natural justice" by the making of the first reference, without
letting him explain the nature of the relationship between himsdlf, police
officers and other persons and the Boucher Inquiry. The practitioner
considered he was the subject of a "false term of reference” and said that
he would complain to the Commissioner of Police that the Committee,
Complaints Officer and counsel were attempting to pervert the course of
justice by prosecuting the first reference, the substance of which they
knew to be untrue, and had no reason to believe was true.

In this letter dated 16 November 2001, the essence of the
practitioner's beliefs at that point come through strongly. He suggested
that the first reference initialy filed was found to be wanting in the
opinion of Mr Zelestis QC "who told you there was no reasonable
prospect of success on that reference’. As a result, the practitioner
believed that the term of reference was amended "without ever coming to
me to seek an explanation, without ever going to my clients to seek an
explanation, and basing this new term of reference on your own invention
and misrepresentation.”

In this letter, the practitioner also stated that he wished to have the
opportunity to reveal what he considered to be a " perversion of the course
of justice' by having the opportunity in the Disciplinary Tribuna to
produce evidence from the Complaints Officer. He requested the
attendance of the Complaints Officer at a forthcoming hearing, in the
following terms:

"Could you kindly ensure that at the next calling of this matter,
the Law Complaints Officer is available to take the witness
stand and swear if she dare, that she believes that al the matters
in the reference are, to the best of her knowledge and belief to
be true, and to afford me the opportunity to cross-examine her."

Not long after this, the Complaints Committee, by letter dated 30
November 2001, agreed, in effect, that the practitioner had not acted for
the police officers at the Boucher Inquiry, so that this would not be in
Issue at the hearing. That letter also indicated that further agreement on
other matters might be reached.
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The practitioner then, by letter dated 17 December 2001, wrote to the
Committee and the Complaints Officer noting that it was "foolish" for
them to allege that he was acting for six police officers for the Boucher
Inquiry without ever asking him or his clients whether in fact that was
true, and that "l very much look forward to personally cross examining
you as to why the Committee did this."

The practitioner then went on in the letter dated 17 December 2001
to note his letter to the Disciplinary Tribunal, and that:

"I will lodge a complaint of unprofessional conduct against you
personaly and against each member who sat on the Committee
and voted to make these false allegations against me without
every (sic) having to seek to clarify the truth of what they are
saying that either me as the practitioner or the police in respect
of whom they are making the allegations."

The practitioner, in this letter dated 17 December 2001, also
expressed the view that the Committee was prima facie guilty of
negligence, and that it had demonstrated "malice against me".

In the letter, the practitioner again noted that he required the
Complaints Officer, and each Committee member, to attend the
Disciplinary Tribuna hearing so that he could personaly conduct cross-
examination of each of them.

By this stage, there is little doubt that the practitioner believed the
Complaints Committee was maintaining something of a vendetta against
him and that it was motivated to do so by the complaint of Mr O'Connor
and without regard to the need to investigate properly the matters the
subject of complaint against him in the first reference.

It may be noted in passing, that while the practitioner was personally
writing these letters - and it must be said that their content show no signs
of having been tempered by his legal advisors in any way - the
practitioner was ill being formaly represented in the disciplinary
proceedings by counsdl.

By a separate, second letter, dated 17 December 2001, the
practitioner wrote to the Registrar of the Disciplinary Tribunal, with a
copy to the Complaints Officer and the Committee, alleging that the
Committee's conduct was unprofessional and that he would be making a
complaint of unprofessonal conduct against each member of the
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Committee, who was "responsible for this web of untruths that they have
sought to peddle against me".

In his third letter dated 17 December 2001, the practitioner stated
that he "suspected that the amended reference was in fact drawn by
Mr Gilmour QC and not by the Committee". He then alleged that Mr
Gilmour QC, like members of the Committee earlier, knew the alegations
in the amended first reference were untrue or that there was no reasonable
basis for them. It appears that Mr Gilmour, an independent barrister, had
been retained by the Committee to advise in relation to the first reference.

In the second letter dated 17 December 2001, the practitioner again
advised the Registrar (with copies to the Complaints Officer and the
Complaints Committee) that he wished to cross examine them "on oath"
in respect of the "false allegations against me" contained in the first
reference.

In this separate, third letter, dated 17 December 2001, which was
attached to a copy of a letter dated 18 December 2001 to the Registrar of
the Tribunal, the practitioner wrote to the Committee and the Complaints
Officer making "aformal complaint of unprofessional conduct against the
Law Complaints Officer... and against each member of the Committee,
being the Committee that resolved to make a new reference to the
Disciplinary Tribunal on or about 14 July 2001".

Then, two days later, on 19 December 2001, the practitioner
telephoned the Committee's office and asked the receptionist if he could
speak to the Complaints Officer. When advised that the Complaints
Officer was not available, the practitioner asked the receptionist to pass on
amessage to the Complaints Officer to this effect:

"I want to wish my co-accused a very Merry Christmas and |
relish the thought of the litigation next year."

At this point the practitioner seems to have thought that he was
dready in litigation with the Committee, its members and the Complaints
Officer by reason of his letters stating he would be taking action against
them or perhaps he smply thought the first reference was "the litigation".

Then, by letter dated 21 December 2001, the practitioner wrote to the
Disciplinary Tribunal, with a copy to the Committee, and referred to
seeing the members of the Committee "charged with perjury”.
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Lest there be any thought that the practitioner intended to leave his
threats of external inquiry into the activities of the Complaints Committee
and the Complaints Officer fal by the wayside in the new year, by letter
dated 16 January 2002 the practitioner wrote to the Complaints Officer
and the Committee to this effect:

"...please be assured that | do not intend to leave this matter at
Complaint Committee level. | intend to take my complaint to
the Ombudsman and possibly the Anti-Corruption Commission
on a complaint of serious misconduct in that the Committee
have made severa allegations against me which they knew to
be false or to have no reason to believe to be true.”

Then, two days later, by letter dated 18 January 2002, the practitioner
wrote to the Complaints Officer and the Committee stating that:

"Given the deceitful and malicious way, in which Ms Howell
and the Committee have conducted themselves against me in
this matter thus far, | regard this latest delay in acknowledging
my complaint to be a very serious circumstance of
unprofessiona conduct.

Kindly acknowledge receipt of this complaint by return and set
out the manner in which the Committee proposes to deal with
it."

The practitioner then instructed his solicitors to write and despatch a
letter dated 30 January 2002 to each of the Chairman of the Committee,
the Committee attention Ms D Howell, and the Attorney General of
Western Australia in nearly identical terms, to the effect that "the
Committee has acted negligently [against the practitioner] in the discharge
of its statutory duty, and has acted with malice against [him]".

Thisletter again set out something of the beliefs of the practitioner so
far as the prosecution of the first reference was concerned. They were in
terms quite similar to those set out in his third letter dated 17 December
2001. The purpose of the letter was stated to be the giving of formal
notice to the recipients, under the Crown Suits Act 1947 (WA), that the
practitioner "presently intends to institute by way of a Writ of Summons
out of the Registry of the District Court of Western Australia, an action of
damages arising out of the Committee's negligent discharge of its duty".

On 1 February 2002, the practitioner swore an affidavit and filed it in
the Disciplinary Tribunal, detailing his proposed writ of summons and
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annexed to the affidavit copies of the letters dated 30 January 2002 to
each of the Chairman of the Committee, the Committee Attention Ms D
Howell and the Attorney General. He did this at a time when the first
reference was yet to be heard, but was listed for hearing on 5 February
2002.

What the particular purpose of filing the affidavit in the Disciplinary
Tribunal was at that time, is difficult to say, other than that the practitioner
wished to escalate the dispute, as he perceived it, between himself and the
Committee, its Members and the Complaints Officer. Perhaps he hoped
the Complaints Committee could succumb to pressure and decide to
withdraw the first reference disciplinary proceedings soon to be heard in
the Disciplinary Tribunal.

As it transpires the Disciplinary Tribuna proceeded to hear and
determine the matter and handed down its decision on 13 May 2002,
making the finding of unprofessional conduct referred to earlier.

The Disciplinary Tribuna found that the practitioner had given a
misleading account in a highly sensational manner of matters pertaining to
the Boucher Inquiry. By speaking of "cover up" in relation to certain
alegations, without referring to the fact that there had been an inquiry by
Mr Boucher, this gave rise to the misrepresentation. The Disciplinary
Tribunal, at page 37 of its Reasons for Decisions, observed that:

"The statements made by the Practitioner, the subject of this
complaint, made no mention of that reference to Boucher
Inquiry. It was accepted by his Counseal that the practitioner
had read the report produced by Mr Boucher. The particular
matter under discussion on the Sattler program was the subject
matter of a reference referred to Mr Boucher. His report was
tabled in Parliament. No mention was made by the Practitioner
that Mr Boucher had given reasons why he had made findings
in relation to one officer and said he could not make findings
againgt the other giving reasons. No mention was made by the
Practitioner that the Union and its officers formally advised Mr
Boucher that unless he was prepared to include other mattersin
his inquiry, they would not participate. No mention was made
that the Practitioner was given instructions not to attend the
inquiry, either for the Union or for any officer and therefore he
had not produced the evidence which he said that he had."
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However, on the question of whether or not there had been a "cover
up", the Disciplinary Tribunal noted that:

"Views may well differ on whether there was a ‘cover up' in
generd terms of many of the complaints being made by the
Police Union and certain officers. A Practitioner is certainly
entitled to assert his clients views. However he is, in our
opinion, obliged not to misead and wholly misrepresent by
omission the events which give a baanced account of what
actually occurred.

When asked by Mr Sattler what did the Premier do as aresult of
the letter sent by the Practitioner 'two years ago', the practitioner
could have and we find should have, stated that the Premier
established the Boucher Inquiry. He could have then stated his
clients instructions with respect to that inquiry and explained
his own views (so long as he had done it in an objective way)."

As aresult, the Disciplinary Tribunal had "no hesitation” in finding
the practitioner engaged in unprofessional conduct as alleged.

Following the Disciplinary Tribuna's decision, the practitioner
appealed to the Supreme Court. The appea was heard on 6 May 2003 and
areserved decision was delivered on 25 September 2003. The appeal was
dismissed.

Prior to the disposition of the appea proceedings, solicitors for the
Complaints Committee wrote to the practitioner by two letters each dated
23 January 2003. In the first, the practitioner was advised of the
Committee's decison to dismiss the practitioner's complaints of
unprofessional conduct against the Committee and the Complaints
Officer, including for proceeding against him without proper grounds and
delay in dealing with that complaint. In the second, his response was
sought to the matters the subject of the present reference. The second
letter raised with the practitioner the manner in which he had conducted
himself in the course of the first reference disciplinary proceedings in
terms which are repeated in the particulars to this reference.

The practitioner responded by email dated 2 September 2003 to the
Complaints Committee's request for a response. The text of the emall
answer is attached as Annexure C to these reasons for decision. In his
email, as in the proceedings before this Tribunal, the practitioner
acknowledged being the author of the various letters complained of. He
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also regretted "some of the phraseology and tone" used in parts of the
correspondence. He then stated:

"I ... unreservedly apologise for any particular offence taken by
the Law Complaints Officer or anybody else.

At the time of writing the letters | was sick and had just been
prescribed a new course of medication under specialist
supervision.

At the time of writing the letters | was under enormous stress on
this litigation. After having spent $60 000 in lega fees on this
matter up to the end of 2001 the case against me was radically
changed and a new complaint substituted by the [T]ribunal. |
could therefore not afford to keep conducting the matter through
solicitors, as| did not have the financial resources (whereas you
had at your disposal taxpayers resources to assist you). |
therefore had to do the best | could in very difficult
circumstances and in retrospect did not make a good fist of the
correspondence, a matter that | now regret and have apologised
for."

a1 The practitioner went on in his email to explain the reasons for his
"sense of grievance” at the time. However, he then stated:

"I do not put these matters forward as judtification for the
untoward manner and tone of my letters but | stress| believed |
had a genuine and serious grievance which | was desperately
trying to address and that my sense of proportion was
undoubtedly effected by my illness and medication and |
certainly would not write those letters now and would not write
them again."

e7) The practitioner then added:

"For very good reason | do not now wish to go back through
each letter paragraph by paragraph seeking to justify what is
genuine grievance and what is excess rhetoric deserving
particular apology now that | can see things in a more balanced
light."

The practitioner's oral evidenceto the Tribunal

983 The practitioner gave evidence to the Tribuna and was cross-
examined by Senior Counsd for the Complaints Committee. His
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testimony repeated in substance the various alegations and his belief that
he had "a genuine and serious grievance” of the type asserted earlier in the
correspondence to which reference has already been made.

The practitioner also gave the Tribunal to understand that, at material
times, not only did he consider that the first reference was commenced
and maintained against him by the Complaints Committee and the
Complaints Officer at the instigation of Mr O'Connor, but that it
represented something of a conspiracy by certain persons who were
members of the Complaints Committee or its adviser, and who were, at
the same time, members of the Liberal Party. He believed they were set
to cause him maximum grief in his campaign to be elected to the State
Parliament as an endorsed Australian Labor Party candidate.

The practitioner also implied that by his conduct he was aso seeking
to effect changes to the way matters of legal complaint and discipline
under the Legal Practitioners Act 1893 were conducted by the Complaints
Committee. He consdered he had experienced, at the hands of the
Complaints Committee, the same kind of denial of natural justice that
others, before him, had complained of. As a result he was anxious to
reform the process by which complaints against legal practitioners were
investigated and acted upon by the Committee.

The practitioner also raised a question, whether, because he was a
Member of Parliament, and had addressed questions relating to his
circumstances in the Parliament and using his Parliamentary letterhead, it
was open to the Tribunal to consider his case having regard to the law of
Parliamentary privilege.

The question of Parliamentary privilege

97

In written submissions made by the practitioner prior to the hearing
in the Tribunal, the practitioner had raised the question whether the
reference was "in contempt of Parliament”. In aletter to the Associate of
the President, dated 18 April 2005, for example, the practitioner raised
thisissue and stated there were two bases for doing so:

(1) The reference sought to discipline him for the contents of a
speech he made in the Legidative Assembly.

(2 That the reference sought to discipline him for letters he
had written as a member of Parliament, on letterhead
provided by the Parliament, and in terms which made it
abundantly clear he was writing as the Member for Innaloo

Page 23



100

101

102

[2005] WASAT 215

and at no stage in the correspondence did he hold out that
he was writing the letters as alegal practitioner.

The practitioner went on to explain that when he rose in the
Legidative Assembly to raise this breach of privilege and contempt, he
chose only to put a case forward on the basis of (1) as he was not then in
possession of true copies of the original letters that he wrote, which were
the subject of (2).

At an earlier stage of those proceedings, before its amendment, one
of the particulars given by the Complaints Committee was that on 27 June
2001 the practitioner as a member of the Legidative Assembly gave a
personal explanation to the Legidative Assembly of the events leading to
his prosecution by way of the first reference and that he tabled a copy of
the first reference and relevant documents in the Parliament.

However, the Complaints Committee later amended the present
reference, by amended reference dated 29 October 2003 and removed that
objectionable particular. Consequently, there is no longer any basis to a
claim of contempt of Parliament on basis (1).

As to basis (2) suggested by the practitioner, on 13 June 2005 at the
commencement of the hearing, the practitioner told the Tribunal that
having discussed the question of Parliamentary privilege with "the
Clerks', by which the Tribuna understood him to mean certain of the
Clerks to the Parliament who are well versed in the law of Parliamentary
privilege, he had been advised that he should not be arguing the question
of Parliamentary privilege before the Tribunal. Apparently, the advice he
received was that the "judge of the privilege of the Chamber, will be the
Chamber itself".

The practitioner told the Tribunal:

"Now having spoken to the Clerks, what is clearly covered by
Parliamentary privilege is speeches made in the House. And
actions undertaken outside of the Chamber, which are closaly
connected and intended to be closely connected to proceedings
that are going to happen within the Chamber, or anticipated to
happen within the Chamber, there's all degrees of Parliamentary
privilege. It would be my contention that that letter of 25 June
2001 has that nexis with the speech | made in Parliament, and
the force of that argument is underpinned by the fact that both
the Committee and the Chairman of the previous Tribunal...
both said well they'd only ever issued the reference with that in
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it to keep it's temporal context, that is to put the Parliamentary
speech into -- that's what he threatened to do in the letter, he in
fact did. We are not seeking to have him punished for what he
did in the Parliament, we are seeking to have him punished, or
have him disciplined for what is in the letter that preceded what
he said in Parliament, and giving notice that he was going to
raise it in Parliament, so we keep that in."

After further addressing the question of what the view of the Clerks
of the Parliament apparently is, and whether or not the first letter, the
subject of the current particulars, that of 25 June 2001, could be
considered by the Tribuna because it suggested that the practitioner might
raise the issues referred to in it in the Parliament, Mr Quigley made it
plain that he did not wish to press the issue of Parliamentary privilege in
these proceedings in the Tribunal. He said:

"I don't want to argue it here, | want to argue it up there."

The Tribunal is of the view, as it expressed at the time that Mr
Quigley made these comments or observations to it at the commencement
of the hearing, that there is no issue of Parliamentary privilege
surrounding the letter dated 25 June 2001. That letter smply advised the
Complaints Officer and the Committee that the practitioner intended "to
take my concerns to the public, but to do so within the confines of the law
and proper behaviour by both a legal practitioner and a Member of the
L egidative Assembly.".

Nor does the Tribuna consider the fact that the practitioner chose to
write to the Complaints Officer, the Committee and others on letterhead
disclosing that he was a Member of the Legidative Assembly raises any
guestion of infringement of Parliamentary privilege by this Tribunal in
consdering this reference.

The Parliamentary Privileges Act 1891 (WA), s 1 endows the
Houses of Parliament and their Members with al the privileges of the
English House of Commons. The Parliamentary privilege often
considered to be the single most important privilege is that enshrined in
Article 9 of the Bill of Rights 1689, enacted by the English Parliament
shortly after the accesson of William Il and Mary Il to the throne.
Article 9 provides:

"That the freedom of speech and debates for proceedings in
Parliament ought not to be impeached or questioned in any
court or place of out Parliament.”
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The responsbility for enforcing Article 9 falls on Houses of
Parliament and aso on courts of law: see generally Campbel E,
"Parliamentary Privilege', Federation Press 2003, Ch 3. Courts
recognised that Article 9 confers an immunity from lega liability for
things said or done in the course of Parliamentary proceedings. Courts
have also construed Article 9 as having placed proscriptions on the uses
which maybe made by them of evidence of Parliamentary proceedings.
What is often said to be unclear is what is covered by the expression
"proceedings in Parliament” and what is meant by "impeached or
guestioned in any court ... ".

So far as the practitioner is concerned, there is no question of these
disciplinary proceedings looking at anything that he did or that happened
physically inside the Parliament. However, it is sometimes said that the
functions of Members of Parliament may go beyond participation in the
formal proceedings of Parliament and some of their other activities can
fall within the expression "proceedings in Parliament".

Members of Parliament, for example, provide assistance to
constituents and gather information which may be relevant to
Parliamentary business. In the course of performing their functions,
Members may correspond with Ministers, and other agents of the
executive arms of government and with members of the public. In ther
electorate and parliamentary offices many Members will maintain records
of such correspondence and other files pertaining to their work as
Parliamentarians.

Interestingly, s 16(2) of the Parliamentary Privileges Act 1987 (Cth)
amplifies the meaning of proceedings in Parliament, for the purposes of
Article 9 of the Bill of Rights, by stating that proceedings in the Federa
Parliament include "the preparation of a document for the purposes of or
incidental to the transacting of any ... business of" of a House or
Committee of the Federa Parliament.

However, apart from Article 9, there is no express statutory provision
in Western Australia equivalent to s 16(2) of the Commonwealth Act.

The law relating to whether the correspondence or records of
Members of Parliament is privileged in Court and related proceedings is
discussed in Professor Campbell's book, "Parliamentary Privilege" (supra)
at Ch 3. InCh 3 at page 48, Professor Campbell notes that:

“In some circumstances, action taken in relation to the
correspondence or records of the Member of Parliament may be
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adjudged by a House to be in contempt of Parliament in that it is
an improper interference in members free performance of their
duties as members [footnote omitted]...

Action which may potentialy be adjudged by a House (or its
Committee of Privileges) to be in contempt of Parliament
include execution by law enforcement officers of search
warrants, resulting in the seizure of documents or other
materials in the possession of a Member of Parliament [footnote
omitted]. The mere initiation of court proceedings against a
Member of Parliament in respect of the Member's
correspondence, or the threat of such proceedings, may likewise
be adjudged to be in contempt of Parliament if the action is
assessed to be an improper interference with a Member's free
performance of his or her functions as a Member of
Parliament.”

In the Tribunal's view there is nothing in this reference or the course
of proceedingsin this Tribunal concerning the practitioner's conduct in the
course of the first reference, that directly or indirectly bears upon his free
performance of his duties at material times as a Member of Parliament.
At al times, the inquiry has been into the practitioner's conduct as a lega
practitioner in the course of the conduct of the first reference disciplinary
proceedings. The fact that the practitioner chose to write certain
correspondence on his electorate letterhead, is neither here nor there. The
content of the correspondence is entirely about the first reference
disciplinary proceedings.

The Tribunal does not consider that the more genera interest in
reforming the processes of lega discipline and complaint in Western
Australia that the practitioner said he harboured at material times,
somehow converted his correspondence to do with the first reference
disciplinary proceedings into his persona conduct as alega practitioner,
into a parliamentary matter. It is not open to suggest that this Tribunal's
consideration of the correspondence he wrote somehow constitutes an
improper interference in the free performance of his duties as a Member
of Parliament.

In the Tribunal's view, so far as these disciplinary proceedings are
concerned, no question of Parliamentary privilege or contempt of
Parliament arises.
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The question of unprofessional conduct
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While, as we have noted, matters of complaint and discipline under
the Legal Practice Act 2003 (2003 Act) are now dealt with by the State
Adminigtrative Tribunal, when this reference was commenced against the
practitioner, the Legal Practitioners Act 1893 (1893 Act) governed
gquestions of legal complaint and discipline.  Notwithstanding, the
replacement of the 1893 Act by the 2003 Act, the conduct of the
practitioner complained of in this reference is governed by the 1893 Act.

By s 29A of the 1893 Act, in the exercise of its professona
disciplinary jurisdiction, this Tribunal may make a finding that a
practitioner has been guilty of "unprofessional conduct”. Asexplainedin
Kyle v Legal Practitioners Complaints Committee (1999) 21 WAR 56
71-72 and confirmed in Quigley v Legal Practitioners Complaints
Committee (supra) at [12]:

"The notion of unprofessional conduct first found its placein s
20 of the Act when it was enacted in 1893. The court has long
accepted and applied, in this context, the understanding of the
notion of unprofessional conduct which was expressed by the
Full Court of the South Australian Supreme Court in Re A
Practitioner of the Supreme Court [1927] SASR 58; see for
example in Re A Practitioner, unreported; FCt SCt of WA
(Wallace, Brinsden and Smith JJ); Library Number 4989; 18
July 1983. It was usefully summarised at [3] by the Full Court
as conduct that would reasonably be regarded as disgraceful or
dishonourable by practitioners of good repute and competence,
or that, to a substantial degree, fell short of the standard of
professional conduct observed or approved by members of the
profession of good repute and competence. The first limb of
this summary includes, but is not confined to, conduct which
occurs in the course of lega practice. The other limb
necessarily relates to conduct in the course of legal practice
because of the reference to 'professional conduct’. While the
words should not be taken as necessarily an exhaustive or
codified statement, the essence of the notion of unprofessiona
conduct is usefully revealed in these decisions.”

In this reference the Complaints Committee puts its case on both
limbs, that isto say, that the practitioner's course of conduct in relation to
the Complaints Committee, and its members and Complaints Officer, is
both "disgraceful and dishonourable’ and "to a substantial degree fell
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short of the standard of professional conduct observed or approved by
members of the profession”.

In this case, it is clear that the practitioner strongly felt that he was
the subject of an unjustified complaint about his conduct, following the
complaint of Mr T E O'Connor QC to the Complaints Committee about
what he, the practitioner, had had to say on the Howard Sattler radio
programme. It is another question, however, whether the practitioner was
justified in feeling as aggrieved as he apparently did by the
commencement and maintenance of the first reference proceedings. And it
IS an entirely separate question whether however strongly the practitioner
felt, he was, acting professionally, entitled to express his grievance to the
Committee in the manner and in the language that he did.

It is clear that as a result of the early communications of the
practitioner with the Committee, the initial reference was amended and it
was accepted eventually that the practitioner did not appear for certain
police officers at the Boucher Inquiry. When this was accepted by the
Committee, the practitioner seems to have thought that the primary
allegation of unprofessional conduct should have gone away atogether.
However, as the ultimate finding of the Disciplinary Tribunal makes clear,
the allegation of unprofessional conduct had to do with the question of
how the "boat allegation" had been dealt with and the practitioner's failure
to make any reference to the fact that the Boucher Inquiry had been held.

In other words, the question of whether the practitioner appeared for
or represented, certain police officers at the Boucher Inquiry, in a formal
way, was materia to the first reference as initialy brought against him,
but had little to do with the success or failure of the disciplinary
proceedings as awhole. Y et, the practitioner seemed, at material times, to
believe that it was and fastened on to that aspect of the allegations made
againgt him in the first reference in its early days. He believed that the
Committee had the obligation to conduct a separate inquiry, prior to a
hearing in the Disciplinary Tribunal, to ascertain the truth or otherwise of
the assertion that he appeared for the police officers at the Boucher
Inquiry. He believed that the Committee, at the very least, should have
conducted its own investigations about that and have, for example,
interviewed him and heard his side of the story, or interviewed the police
officers to ascertain whether the practitioner appeared for them at the
Boucher Inquiry.

Whether or not such prior investigations must be conducted by the
Complaints Committee under the terms of the Legal Practice Act 2003
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now or under the Legal Practitioners Act 1893, asit then stood, isreally a
matter for the Complaints Committee in good faith to decide in its
handling of matters beforeit.

Under the 1893 Act, the Complaints Committee was empowered by
s 27(2) to determine its own procedures. By s 27(3) it was not bound by
rules of evidence and could inform itself in any manner as it considers
just. It could initiate proceedings n the manner prescribed by the Rules.
These provided for a Reference by the Committee (not by statutory
declaration) and a Reply to the "dlegations' in the Reference by the
practitioner. The Reference is in the nature of a pleading. There was
nothing in the 1893 Act that required either the Complaints Committee or
the Complaints Officer, before referring a matter to the Disciplinary
Tribunal to form a concluded view as to whether facts asserted in the
reference are true. The process of discipline then, & now, is that the
Complaints Committee acting in good faith and based on what it considers
to be reliable information before it, forms the view that there is a matter
justifying a complaint to the Tribuna so that the Tribunal can decide
where the truth lies and whether a practitioner has breached any relevant
professional standard.

It is not the case, in the view of the Tribunal, that the Complaints
Committee and the Complaints Officer, at the time it commenced the first
reference disciplinary proceedings, was bound to accord the practitioner
"natural justice" in the form of a hearing in the terms the practitioner
seems to have thought it should have. While a body like the Complaints
Committee may well be obliged to act in a procedurally fair way towards
an affected person it was not obliged to give the practitioner a hearing
when he agitated the "appearance" issue in his correspondence to the
Committee.

In this case, al the evidence suggests that the Complaints
Committee, having received the initia written complaint from Mr
O'Connor on behalf of the Anti-Corruption Commission, considered the
matter, sought a response from the practitioner (which it received) and
then took the advice of a senior independent barrister concerning the
matter. The Complaints Committee seems to have been initially advised
by the senior independent barrister, Mr Zelestis QC, that its complaint of
unprofessional behaviour may not succeed against the practitioner.
Nonetheless, it seems to have appeared to the Committee that there were
proper grounds of complaint, on its own inquiry into the matter, and to
cause the reference to be amended in appropriate ways. That view was
ultimately vindicated by the Disciplinary Tribunal.
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About the Committee's conduct, the Complaint's Officer's conduct
and the conduct of independent counsel, such as Mr Gilmour QC who
advised the Committee at material times, the practitioner has no proper
grounds of complaint. His assertions of belief in some conspiracy
between some members of the Complaints Committee and independent
counsel that they were set to embarrass him, because of his desire to be
elected to the State Parliament, has absolutely no foundation and again
reflects very poorly on the judgment of the practitioner.

Mr Quigley's belief that the Committee and its independent counsel
were, a materia times, being dictated to by Mr O'Connor QC and the
Anti-Corruption Commission is also baseless.

The most that can be said, because it is smply a matter of fact, isthat
Mr O'Connor QC on behalf of the Anti-Corruption Commission initially
lodged a written complaint with the Complaints Committee about the
conduct of the practitioner when speaking on the Howard Sattler radio
programme. But after that point, the Committee itself initiated the inquiry
based no doubt on the information provided by Mr O'Connor QC, and
made the reference to the Disciplinary Tribuna. The fact that the
Complaints Committee may have sought further information from Mr
O'Connor QC concerning aspects of the subject matter of the complaint, is
to be expected in al of the circumstances of the case, given that the
Anti-Corruption Commission and Mr O'Connor QC were possessed of
particular knowledge in relation to the Boucher Inquiry and the apparent
involvement or dealings with it by the practitioner.

If a person in the position of a practitioner believed that a public
authority, such as the Complaints Committee, was acting without good
faith, abusing its powers or the like, it would no doubt be open to the
practitioner to seek legal redress in a court of appropriate jurisdiction,
such as the Supreme Court or, if the person believed that the general law
was being infringed or not being properly administered, to complain to
competent authorities, such as the Police Commissioner or the
Ombudsman.

In this case, the practitioner seems to have considered all these
possibilities because he ultimately gave notice under the Crown Suits Act
1947 (WA) that he intended to commence legal proceedings against the
Committee, its members, the Complaint's Officer and the Attorney
Genera in respect of the conduct of the Committee in lodging the first
reference which he considered to be a "perversion of the course of
justice”.
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If, in some extraordinary circumstances, there were proper grounds
for the practitioner to raise these alegations, it would not be inappropriate
for him to raise them directly with the Complaints Committee. However,
the Tribunal believes that before a practitioner could direct such serious
allegations against the Complaints Committee, or its members, or the
Complaints Officer, the practitioner would need to demonstrate
reasonable and genuinely held grounds for his alegations.

In this case the practitioner, as we have explained, initialy raised
with the Committee, its members and the Complaints Officer, what he
considered to be factual errors. As well, as time went, by he raised the
guestion of the disciplinary proceedings having been instituted for an
Improper purpose and maintained under dictation.

There is nothing wrong with the practitioner writing to the
Committee and the Complaints Officer to seek to correct what he
considered were factual areas in the alegations made against him. Aswe
have noted, he eventually had some success on the question whether it
could rightly be said he had appeared for certain police officers at the
Boucher Inquiry.

As to the allegation that the practitioner, at materia times, acted for
the police officers in the Boucher Inquiry, there is no evidence that the
inclusion of this alegation in the first reference, or the further and better
particulars given by the Committee was in either respect, improper. No
doubt there was a sufficient foundation for it in the complaint from Mr
O'Connor or in the papers provided with it.

The allegation may have been wrong. But that error, of itsdlf, did
not justify the practitioner then writing to the Committee and the
Complaints Officer, as he did, to assert that the continuation of the
proceedings against him involved "peddling lies'. That was unjustified.

Asto the alegation that the practitioner well knew that there was no
"cover up" by the Premier, again there was no evidence that the inclusion
in the first reference of this alegation was, in any respect, improper. This
clam had been made by Mr O'Connor with documents in support.
Whether or not it was true, was a matter ultimately to be decided by the
Disciplinary Tribunal.  Again, there was no justification for the
practitioner to say in his correspondence to the Committee and the
Complaints Officer that, by maintaining this alegation in the proceedings,
they were "peddling lies' and "perverting the course of justice". That also
was unjustified.
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Asto the allegation that the practitioner well knew that there was no
cover up otherwise, this was a bare assertion of his knowledge. The
foundation for it from the Committee's point of view was that the Boucher
Inquiry had called for evidence, the Police Union had not cooperated but
an investigation had been held and a Report made. There is no evidence
that the inclusion of this allegation in the first reference was, in any
respect, improper. Again, the dispute as to the matter of knowledge
would fall to the Disciplinary Tribuna to decide. That the Committee
maintained the allegation in the first reference was no justification for the
practitioner to assert in his correspondence to the Committee and the
Complaints Committee that they were "peddling lies' and "preventing the
course of justice".

As to the allegation that the practitioner's client had given evidence
at the Boucher Inquiry, there was no evidence that the inclusion of this
particular in the further and better particulars provided by the Committee
was, in any respect, improper. It may be inferred that support for this
again came from Mr O'Connor's complaint and papers. It was another fact
disputed by the practitioner in his answer and in his correspondence that
would have to be decided by the Disciplinary Tribunal. Indeed, the error
relating to this matter was, as we have noted, later acknowledged by the
Complaints Committee and the allegation (initialy in par 5f) was deleted.
Agan, these events cannot give rise to any justification for the
practitioner asserting in his correspondence to the Committee and the
Complaints Officer that they were "peddling lies' or "perverting the
course of justice". Once the fact as asserted by the practitioner had been
agreed, there was even less - indeed no - justification for the practitioner
to maintain these assertions.

It is another thing, moreover, to go from asserting factual errors to
maintaining claims of improper purpose and acting under dictation and
otherwise acting in the manner which the practitioner alleged.

What appears to have happened is that, because the practitioner felt
that the whole of the first reference proceedings against him were
unjustified, he, in effect, converted each of his concerns about the factua
errors he believed the Committee had made in the reference against him,
into grounds for believing that the Committee were motivated to maintain
the disciplinary proceedings for an improper purpose and that they were
acting under dictation from Mr O'Connor QC.
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In fact, there is no evidence to support the practitioner's complaint
about the Complaints Committee acting with an improper purpose and
acting under dictation.

While Mr O'Connor QC on behalf of the Anti-Corruption
Commission lodged a written complaint with the Committee about the
practitioner's conduct on the Howard Sattler radio programme, the fact is
that the Committee pursued its own investigations under s 25 of the 1893
Act soon after receiving that Complaint.

The practitioner's particular complaint that the Committee breached
an undertaking not to provide his initial response to the complaint to the
Anti-Corruption Commission and Mr O'Connor QC has been explained
by the evidence we have received. Disclosure was made inadvertently, in
that the opinion that the Committee requested from Mr Zelestis QC and
which referred to the practitioner's response, was given to Mr O'Connor
QC when the Committee was seeking further information. There was no
deliberate breach of an undertaking by the Committee not to show that
response to the practitioner before discussing its proposed disclosure with
him.

Nor can the fact that the Complaints Committee amended the first
reference from time to time, be relied upon by the practitioner as evidence
of some conspiracy against him. It is clear that the complaint against him
was reformulated after Mr Zelestis advice. And the first reference was
amended, in part, by the practitioner's own demands that it be amended.

As we have dready found, there is no evidence to support a
conspiracy against him on the basis that he was denied "natural justice" or
procedural fairness. Under the Rules governing disciplinary proceedings
under the 1893 Act, the practitioner had the opportunity to initialy
respond to the Committee's concerns, he filed an answer in the
disciplinary proceedings and he had the opportunity, which he exercised,
to give evidence to the Disciplinary Tribunal and he was represented by
senior counsel before it.

The practitioner also said he believed the Complaints Committee
intended to exclude Statutory Declarations from police officers at the
hearing before the Disciplinary Tribunal. This is not borne out by any of
the facts before us and seems to be contradicted by the Complaints
Committee's |etter dated 30 November 2001.

Nor is there anything else to suggest that the Committee, its members
or the Complaints Officer acted in bad faith or for an improper purpose, or

Page 34



148

[2005] WASAT 215

with any intent to "pervert the course of justice" or that it maintained the
proceedings at the instance of Mr O'Connor QC.

We have not recited every assertion made by the practitioner in the
referenced correspondence. There were in addition, clams that the
Committee and its Officer were quilty of "serious impropriety",
"arrogance and foolishness’, "invention and misrepresentation”,
"unprofessional conduct”, "deceit and malice", "perjury”. These were
dlegations of the most serious nature made against individuals
endeavouring to discharge their onerous responsibilities, much of it
voluntarily, under the State's legal disciplinary system. It is hard to
concelve of circumstances where such alegations might have been
justified. There was nothing put before the Tribunal by the practitioner
which went any way to supporting them.

Findings by the Tribunal

149

150

151

152

153

The Tribuna finds the practitioner guilty of unprofessional conduct
in the terms of the first complaint in the reference. It is enough, we think,
to say that the unprofessional conduct falls under the first limb described
by the Full Court in Kyle v Legal Practitioners Complaints Committee
(supra). Itisconduct that would be reasonably regarded as disgraceful or
dishonourable by practitioners of good repute and competence.

The practitioner did not have reasonable or any grounds to justify the
making of the allegations against the Committee, its members and the
Complaints Officer, that they were maintaining disciplinary proceedings
against him for an improper purpose or at the dictation of Mr O'Connor
QC or otherwise acted in the manner asserted by the practitioner.

In the circumstances, it is reasonable to conclude that the practitioner
believed that by asserting his position aggressively with the Committee,
its members and the Complaints Officer, the disciplinary proceedings
against him might dissipate and, in due course, be withdrawn.

The Complaints Committee's allegation that the practitioner engaged
in "intimidatory and threatening behaviour" towards the Committee, its
members and the Complaints Officer is made oui.

The practitioner, in many respects, seemed to acknowledge before us
that his conduct, at material times, went beyond the pale in terms of what
would be expected of a practitioner in responding to disciplinary
proceedings.
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The Tribunal considers that, when engaged in disciplinary
proceedings, it is improper for a legal practitioner to engage in a tactical
assault on the Complaints Committee, its members and the Complaints
Officer of the type Mr Quigley engaged in. The Complaints Committee,
members and the Complaints Officer perform an important public
function. What the practitioner says, more by way of mitigation of his
conduct than in excuse of it, is that, a material times during the conduct
of the first reference disciplinary proceedings, he was under enormous
personal, professional and financial stress and was receiving medical
treatment and taking medicating. His submissions and evidence to the
Tribunal were dl to this effect. His email response to the Complaints
Committee dated 2 September 2003, confirms the practitioner's
submissions and evidence in this regard. What he said in that email bears
repetition here:

"“I... unreservedly apologise for any particular offence taken by
the Law Complaints Officer or anybody else.

At the time of writing the letters | was sick and had just been
prescribed a new course of medication under specidist
supervision.

At the time of writing the letters | was under enormous stress on
this litigation [the reference to the first reference disciplinary
proceedings] after having spent $60 000 on legal fees on this
matter up until the end of 2001 the case against me was
radically changed and a new complaint substituted by the
[T]ribunal. | could therefore not afford to keep on conducting
the matter through solicitors as | did not have the financia
resources (whereas you have at your disposal taxpayers
resources to assist you). | therefore had to do the best | could in
very difficult circumstances and in retrospect | did not make a
good fist of the correspondence, a matter | know regret and
have apologised for."

What the practitioner states in this email response does not in any
way change the character of the conduct complained of. It was
unprofessional conduct. The fact that the practitioner may have been
under various forms of stress at the time, and was sick, does not excuse
his conduct. He maintained his intemperate language and conduct over a
period of some eight months from late June 2001 to the time of the
hearing before the Disciplinary Tribuna in February 2002. He now
regrets his conduct.
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Conclusion and orders

156 The Tribuna finds the practitioner guilty of unprofessiona conduct
as alleged in par 1 of the reference.

157 Having made this finding the Tribunal is not satisfied that a finding
in terms of par 2 of the reference is appropriate. It repeats in substance
matters encompassed in the particulars pertaining to the first alegation.

158 We will now hear from the Complaints Committee and the
practitioner on the question of penalty.

| certify that this and the preceding [158] paragraphs comprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE M L BARKER, PRESIDENT
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AMENDED REFERENCE

The practitioner was guilty of unprofessional conduct between 2 January 2001 and 4 February
2002 at Perth in that following the issuing of Reference No 1 of 2001 (‘the Reference’) issued
out of the Legal Practitioners Disciplinary Tribunal (‘the Tribunal’) against the practitioner by
the Legal Practitioners Complaints Committee (‘the Committee'), the practitioner engaged in
intimidatory and threatening behaviour directed towards the Committee, its members and the

Law Complaints Officer (‘the Complaints Officer’)
PARTICULARS

1 (& By letter dated 25 June 2001, the practitioner wrote to the Complaints

Officer and the Committee as follows:

'l am very concerned about the process which has led to the
Reference being brought against me, that | intend to take my
concerns to the public, but to do so within the confines of the
law and proper behaviour by both alegal practitioner and

Member of the Legidative Assembly.

So gravely concerned am | about the consequences of the
inevitable publicity to the reputation of my profession and the
collateral damage it will do to the reputation of others, | have
in advance discussed my concerns with both the leaders of

the judiciary and my profession.

| explained my intended course of action to the judiciary, not
to seek advice or assistance in any manner, but to smply

forewarn then so that they might not to (sic) harshly judge me
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when this whole story breaks publicly, but realise that |
prosecuted my case publicly because | have lost confidence

In certain aspects of the system.

| must say that | received a most sympathetic hearing from

members of thejudiciary.

| have also explained my case to leaders of my profession for
the same reason, not that they should intervene in the process
In any way whatsoever, but just that in advance of the
publicity, that they will understand what is occurring and
why it is occurring. | must say that whilst the judiciary did
not comment on my circumstances, and nor should they, the
leaders of my profession were absolutely astonished at the
reference and very concerned for the collateral damage that is
going to be occasioned to our profession when this whole

story becomes public very soon.

Members of the judiciary and leaders of my profession now
well understand that | do not wish to take this course of
action, but it is being forced upon me by the Committee and |
plead with the Committee, not so much for my sake, as| am
not scared of the process, nor am | fearful of a conviction, but
on behalf of my profession, and on behalf of people within
my profession who will suffer collateral damage, that the
Committee once again reconsider the submission made to it

by Mr McCusker QC and the opinion provided to it by Mr
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Zelestis QC, and immediately notify me that the reference

will be discontinued.

If it were the case that | was to be advised by the Committee
no later than 5:00 p.m. tomorrow, that upon a re-think of all
of the circumstances, it was resolved to drop the reference,
then for my part | will be making no further comment about
that other than an expression of gratitude that the Committee
was able to review the known facts and made a wise decision,
and had within the Committee the wisdom to withdraw the

reference.

It might be however, that the Committee is still minded to
review the matter, but unable to do so within the timeframe
that | have indicated, and would wish to tell me by 5:00 p.m.
tomorrow that it needs until 2:00 p.m. on Wednesday to give

me adecision on this final request for areview.

Because | had the interests of the profession as awhole at
heart, | would of course be minded to extend the time limit

for that period of time, but | could not go beyond that period

of time under any circumstances.’
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and-relevant- documents:

2. (& On 1 November 2001, the practitioner wrote to the Registrar of the
Tribunal and sent a copy thereof to the Complaints Officer and the

Committee as follows:

| note that this is the second back flip by the Law Complaints
Officer requiring an amended term of reference, thus making it
important that this matter be formalised by way of an amended
term of reference, because in the fullness of time | shall be
demanding that an exterral agency fully investigate the conduct of
the Law Complaints Officer. | shall allege serious impropriety

against her and the Committee.

| very much look forward to the hearing of the substantive issues
before the Tribunal but not before | have dealt properly with all of
the preliminary matters and they have been reduced to writing so
that they constitute proper evidence for an investigation to be

conducted by an external agency.'

(b) It is a circumstance of aggravation that the practitioner sent this letter to the
Tribunal in the terms referred to above when the Reference was till to be

determined by the Tribunal.

3. By letter dated 16 November 2001 the practitioner wrote to the Complaints Officer

and the Committee as follows:
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"The Committee's conduct in referring me on this reference, without
affording me natural justice of to (sic) explain my relationship
between myself, the 6 drug squad officers, other persons and the

Boucher Inquiry, was regrettable.

The Committee and yourself then went and caused to befiled a
reference which is full of invention and serious misrepresentation, is

regrettable in the extreme (sic).

After you presented your reference, | then wrote to the Committee
asking them to afford me natural justice and to seek an explanation
from you before proceeding with the reference. The fact that you and

your Committee flatly refused this, was absolutely disgraceful.

Disgraceful it may well be, but | also allege that as you have chosen to
send a reference to the Tribunal that is full of invertive fiction which
you pedal falsity as fact, together with a serious misrepresentation of
the letter, and then to afford me the opportunity to cross-examining, an
occasion that | look forward to with relish, from Mr Dean to the
Solicitor General, and bearing in mind that that misrepresentation was
made by legal practitioners, who would have known the truth of what
that letter meant, in my view constitutes unprofessional conduct vis-a
visthe Legal Practitioners Act, serious and improper conduct vis- a-
vis the definition of that terminology in the Anti-Corruption

Commission legidation (sic).

| have determined that should you or your Committee take one further
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step to prosecute me on this false term of reference, | shall complain
to the Commissioner of Police that the Committee, its Law
Complaints Officer and its Counsel, are attempting to pervert the
course of justice by prosecuting a reference, the substance of which

they know to be untrue, and have no reason to believe is true.

| am well past the point of asking the Committee to reconsider
matters, because as for example, your first reference was destined to
failure, you already had obtained the opinion of Mr Zelestis QC who
told you that there was no reasonable prosect (sic) of success on that
reference, yet you persisted with it until just shortly before the hearing
date, when you dropped it like a hot potato, because you had no
reasonable belief that it could succeed. To maintain it in those

circumstances was an abuse of process.

Y ou then ingtituted a new term of reference without ever coming to
me to seek an explanation, without ever going to my clients to seek an
explanation, and basing this new term of reference on your own

invention and misrepresentation.

| believe that commonsense should prevail at this point, and that you

should notify me that you are desisting with the term of reference.

However, | am aredist, and am far beyond the point of ever believing
that reasonableness is going to flow from the Committee towards me,
so | am making my position absolutely clear, that is, that | want an

urgent hearing before the Tribunal. Should any steps be taken to
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prosecute me on this false term of reference, | will be asking the
Commissioner of Police to investigate an attempt to pervert the course
of justice by all members of the Committee, the Law Complaints
Officer, and take out and execute the appropriate search warrants to
find out in whose office was this reference fabricated, and who was

responsible for peddling these lies to the Disciplinary Tribuna.

Could you kindly ensure that at the next calling of this matter, the Law
Complaints Officer is available to take the witness stand and swear if
she dare, that she believes that all the mattersin the reference are, to
the best of her knowledge and belief to be true, and to afford me the

opportunity to cross-examine her.'

By letter dated 17 December 2001, the practitioner wrote to the Committee and the

Complaints Officer as follows:
It appears that your arrogance is only surpassed by your foolishness.

It was very foolish to put your name to a document alleging that | was

acting for 6 police officers before the Boucher Inquiry without Mr Boucher's
report noting any appearance by me and without ever asking me, as the
practitioner, or the clients whether in fact it was true or not. | very much
look forward to personally cross examining you as to why the Committee

did this.

Y ou will note from my letter to the Tribunal that | will lodge a complaint of

unprofessional conduct against you personally and against each member
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who sat on the Committee and voted to make these false allegations against
me without every (sic) having to seek to clarify the truth of what they are
saying that either me as the practitioner or the police in respect of whom

they are making the alegations (sic).

The conduct of the Committee is not only a prima facie case of negligence
in that the Committee will fully (sic) refuse to hear from me and now seeks

to change the reference, but also demonstrates malice against me.

At the hearing of the reference against myself | intend to require you, as the
Law Complaints Officer, and each member of the Committee to attend the
hearing for the purpose of me personally conducting a cross examination of
yourself and each member of the Committee. At the conclusion of the term
of Reference, | will be ready to prosecute my complaint of unprofessional
conduct against you and the Committee before the Legal Practice Board'

(S0).

(8 By letter dated 17 December 2001, the practitioner wrote to the
Registrar of the Tribuna and sent a copy thereof to the Complaints Officer

and the Committee as follows:

"The Committee's conduct is unprofessional and | am making that
allegation to the Legal Practice Board against each and every

member at the end of thisinquiry.

| am this day making a complaint of unprofessional conduct against
each practitioner that sits on this committee and who have been

responsible for this web of untruths that they have sought to peddle
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against me!'

(b) It is a circumstance of aggravation that the practitioner sent this letter when

the Reference was still to be determined by the Tribunal.

By a second letter dated 17 December 2001 attached to the copy letter dated 18
December 2001 to the Registrar of the Tribunal, the practitioner wrote to the

Committee and the Complaints Officer as follows:

‘By this letter 1 wish to make aformal complaint of unprofessional conduct
against the Law Complaints Officer, Ms Di Howell and against each
member of the Committee, being the Committee that resolved to make a

new reference to the Disciplinary Tribunal on or about 14 July 2001.

My complaint is that both the Law Complaints Officer and each member of
the Committee were grossly negligent in resolving to make allegations
about me to the Legal Practitioners Disciplinary Tribunal, being allegations

which they either:
€) knew to be untrue; or

(b) had no reasonable basis to believe the allegations as being

true.

Quite obvioudly this matter is not ready for investigation or final

determination for a number of reasons including:

(© | need to be informed by return mail of the name of each
member of the Committee that resolved to make the new
reference on 14 July 2001 so that | can formally make the

complaint against each member, in the meantime, as| am
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aware that Mr Buss QC and Mr Sharpe were on the
Committee, by this letter | make formal complaint against
each of those two practitioners as well as the Law Complaints
Officer. Could you kindly provide me by return with the
names of the other Committee members who were party to

the resolution.

That there still exists in the reference forwarded to the Legal
Practitioners Disciplinary Tribunal, many false allegations
made by the Committee and the Law Complaints Officer
against me and in respect of these alegations the Law

Complaints Officer and each member of the Committee

either:
) knows the allegations to be untrue; or
(i) has no reasonable basis for believing the allegations

they are making were true.

As many of these matters are in the process of litigation
between the Committee and myself as the practitioner it
would be entirely inappropriate for my complaint to be
investigated and a determination made prior to the
completion of the litigation against me, being reference R1 of

2001.

| suspect thet the amended reference was in fact drawn by Mr
Gilmour QC and not by the Committee and | base this on

conversations that have been reported to me by Counsel at Sir
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Francis Burt Chambers of what Mr Gilmour QC had revealed
to those counsdllors as to the circumstances under which this

reference was drawn.

If that is the case and Mr Gilmour is responsible for drawing
the reference then | make an allegation against him that he
unprofessionally in drawing an allegation against a

practitioner which he either: (sic)

@ knew to be untrue; or

(b) had no reasonable basis for believing the allegations

he was drawing were true.

| shall of course co-operate with you in every respect in the
course of this investigation but seek your assurance that this
complaint will not be determined until | have completed
disposing with Reference R1 of 2001 in the forthcoming

hearing before the Tribunal.

I look forward to receiving your advice by return mail as to
the names of the other members of the Committee, who were
responsible for the false allegations made against me on or

about 14 July 2001

By athird letter dated 17 December 2001, the practitioner wrote to the Complaints

Officer and the Committee as follows;
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'l wish to cross examining (sic) on oath both yourself and Committee
members who were responsible for making the fal se allegations against me
contained in Reference R1 of 2001. When finalising dates for hearing of the
reference kindly ensure that they do not clash with appointments or
obligations of al of the Committee Members who voted to make the new
reference against me on 14 July 2001. | have alegitimate forensic purpose
to achieve in examining both yourself and each member of the Committee at
the forthcoming hearing. Kindly confirm the names of each of the

Committee members by return.’

8. On 19 December 2001, the practitioner telephoned the Committee's office and asked
the receptionist if he could speak to the Complaints Officer. When advised that the
Complaints Officer was not available, the practitioner asked the receptionist 'to pass

on amessage' as follows:

'l want to wish my co-accused avery Merry Christmas and | relish the

thought of the litigation next year.'

9. On 21 December 2001, the practitioner wrote to the Secretary (sic) of the Tribunal

and sent a copy to the Committee, as follows:

"The Chairman perhaps misunderstands my position. | do not care one wit if
the reference is amended or not because | am firm in my resolve that should
there by any witness who should wish to swear the truth of what's contained

in the further particulars, | shall see them charged for perjury.’

10. By letter dated 16 January 2002 the practitioner wrote to the Complaints Officer and

the Committee as follows;

... Please be assured that | do not intend to leave this matter at Complaint
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Committee level. | intend to take my complaint to the Ombudsman and
possibly the Anti-Corruption Commission on a complaint of serious
misconduct in that the Committee have (sic) made severa allegations
against me which they knew to be false or had no reason to believe to be

true.

| look forward to receiving, by return, formal acknowledgment of receipt of
my complaint of 17 December 2001 and acknowledgment that this

complaint now includes Mr Ted Sharpe.

| also look forward to receiving by return the names of the other Committee
members who voted on or about 14 July 2001 to make this obnoxious

reference containing the false alegations against me.'

11. By letter dated 18 January 2002, the practitioner wrote to the Complaints Officer and

the Committee stating as follows:

'Given the deceitful and malicious way, in which Ms Howell and the
Committee have conducted themselves against me in this matter thus
far, | regard this latest delay in acknowledging my complaint to be a

very serious circumstance of unprofessional conduct.

Kindly acknowledge receipt of this complaint by return and set out the

manner in which the Committee proposes to deal with it.

In all of these matters where the Committee has flicked away my
complaints, | intend to request that they be reviewed by your agency (I
am not doing that yet). | intend to take the matter to the Ombudsman
and the Anti-Corruption Commission, the former on the basis of

obvious complaint about the way that this beauracracy (sic) is dealing
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with me and the latter on the basis that you have engaged in serious
and improper conduct against myself with your false allegations and

refusal to acknowledge my letters.

Kindly record this complaint officialy in your register of complaints
as | fully intend to have these matters taken up by the outside agencies
and shall petition the Standing Committee on Justice and Law in the

Legidative Assembly to investigate this matter.'

(& The practitioner instructed his solicitors to write and dispatch a letter
dated 30 January 2002 to each of the Chairman of the Committee, the
Committee Attention Ms D Howell and the Honourable Attorney General in
and for the State of Western Australiain near identical terms, the substance
of which as stated in the letter to the Chairman of the Committeeis as

follows:
'We act on behalf of John Robert Quigley, alega practitioner.

The Committee has made a Reference to the Tribunal in
circumstances where the Committee has acted negligently against
the discharge of its statutory duty, and has acted with malice
against Mr Quigley.

As you know, the Reference contains a mixture of allegations,
some of which the Committee knows as a positive fact not to be
true, and other allegations which the Committee has no reasonable

basis for believing them to be true.

The Committee obtained advice from Senior Counseal, Mr Zelestis

QC, who provided an opinion to the Committee. Mr Zelestis's
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opinion to the Committee was that there was no case against Mr
Quigley in respect of which the Committee could hold out any

reasonable prospect of success.

The purpose of this letter is to provide you with formal notice as
per the requirements of the Crown Suits Act, that Mr Quigley
presently intends to institute by way of a Writ of Summons out of
the Registry of the District Court of Western Australia, an action
for damages arising out of the Committee's negligent discharge of

its duty.

The Committee had received Mr Zelestis QC's opinion that there
was no case against Mr Quigley with any reasonable prospect of
success. Further, given that the Committee resolved to proceed
notwithstanding, and that the Chairman of the Panel, Mr Pullin QC
as he then was, advised his Panel that he would go and see Mr
Zelestis QC personaly to instruct him to instigate a Reference, it
will be alleged in the pleadings that the Committee acted
maliciously against Mr Quigley. Mr Quigley is entitled not only to
damages for loss and injury he has sustained by reason of this false
Reference against him, but also entitles him to exemplary damages

against the Committee.

We are also serving a notice under the Crown Suits Act against the
Law Complaints Officer, Ms Di Howell and against the State of
Western Australia whom we allege also bears responsibility and

liability for the negligence and malicious conduct of the Committee
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against our client.’

It is a circumstance of aggravation that on 1 February 2002, the practitioner
swore an affidavit, which was filed in the Tribunal, detailing his proposed
writ of summons and annexed thereto copies of the letters dated 30 January
2002 to each of the Chairman of the Committee, the Committee Attention
Ms D Howell and the Honourable Attorney General when the Reference
was still to be heard by the Tribunal and was listed for hearing on 5

February 2002.

The affidavit deposed, inter alia, as follows:

'15. | have discussed the matter with Senior Counsel and taken
legal advice asto my situation, and have been encouraged
to institute an action for damages for the injuries that |

have sustained by reason of:

€) the malicious actions of the Law Complaints
Officer and the Legal Practitioners Complaints

Committee; and

(b) damages based on an action of negligence against
the Law Complaints Officer, the Legal
Practitioners Complaints Committee and the State

of Western Austraia,

to recover damages for the injuries | have sustained and

the expenses | have incurred

Page 54



18.

19.

20.

21.

22.

[2005] WASAT 215

| have been advised by my Counsel that under the Crown
Suits Act, before commencing legal proceedings against
Mr Ted Sharpe and others, | have to serve a notice of my
intention to sue and shortly state the basis upon which the
legal action will be based. | instructed my solicitors to
prepare that notice and to dispatch it to the Lega
Practitioners Complaints Committee, the Law Complaints
Officer and the Attorney Genera of Western Australia. |
maintain the State of Western Australiais also vicariously
liable for the negligence of the Law Complaints Officer

and the Legal Practitioners Complaints Committee.

| am advised by my solicitors and Counsel, that once |
have ascertained the names of each member of the Legal
Practice Committee which had anything to do with
referring me to the Tribunal, | shall have to join each of
those to the action and one of those practitioners will

inevitably be Mr Ted Sharpe of Freehills.

Annexed hereto and marked "JRQ1" is atrue copy of the
notice that | have sent to the Legal Practitioners

Complaints Committee.

Annexed hereto and marked "JRQ2" is a true copy of the

notice that | have sent to the Law Complaints Officer.

Annexed hereto and marked "JRQ3" is atrue copy of the

notice | have sent to the Attorney General of Western
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Australia

23. | have not been in a position to identify each member of
the Law Complaints Committee against whom the action
will be commerced, because despite my several requests
of the Law Complaints Officer for her to identify the
Committee Members, the Law Complaints Officer has
declined to answer my correspondence and identify those

members.

24, | have lodged a separate complaint of unprofessional
conduct against the Law Complaints Officer for her failure
to even respond to my correspondence seeking the names
of each member of the Legal Practitioners Complaints

Committee.'

13. In the event, the Tribunal found the Reference to be proven.

FURTHER that the practitioner was on or about 1 February 2002 guilty of
unprofessiona conduct at Perth in that following the issuing of the Reference out of
the Tribunal against the practitioner by the Committee the practitioner sought to
fetter the jurisdiction of the Complaints Officer and the Committee in carrying out
its statutory obligations by threatening to institute legal proceedings against the

Committee, its members and the Complaints Officer.

PARTICULARS

The Applicant repeats paragraphs 12(a), 12(b) and 12(c) hereof.
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DATED the day of October 2003.

Law Complaints Officer
for and on behalf of the Legal Practitioners
Complaints Committee
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Annexure B

IN THE STATE ADMINISTRATIVE TRIBUNAL

Matter title: LPCC v

Matter number: L]

EXHBIT: & iendered by: Nr Taoies
. for: JROC identified by: v Ih0 @S
John Quigley LLB MLA Date: 13/ jes~

MEMBER FOR INNALOO

160 Scarborough Beach Road, Scarborough WA 6019
PO Box 101, Scarborough WA 6922
Tel: (08) 9341 2995 Fax: (08) 9341 7111

e-mail: jquigley@mp.wa.gov.au

RECEIVED
» . 10 FEB 2004
Legal Practitioners Disciplinary Tribunal
5™ Floor Kings Building LEGAL PRACTICE BOARD |
533 Hay Street
PERTH WA 6000
- BY FACSIMILE: 9325 2743
Dear Sirs,

REFERENCE NUMBER NO: R26/003

The letters that I wrote referred to in this reference were written by me as a
Parliamentarian to an agency, the LPCC, which for the reasons set out below, I
believed to be acting improperly and dishonestly in its dealings with me.

Furshermose 1 had an bonest and ressonable belief that e LPCC had been ungnly
infraenced by a political enemy of ming Terry O Comor GC who's stuted purpose
wiss fo ke a covaplaint to the LI'CC to destroy me,

The improper conduet of the LRCC, which I belizve in part, was hefng driven by
O'Connor € caused me to soffer physical llness requiring medicadion wad coused
—~ me serious incapacity and significant interference with my parliamentary dities.

As the eatduct of the LPCC was baving an adverss tmpact upen my pablic
creditability based on en imbroe allegation 1 was entitled to thea respomd o this
agency as A peliteing. All enmespandence referred to was written, [ am sure, on my
Parlismentary letterheed a8 I was segponading to an untrug aitack upor me a3 4
parliamentarian by a stute sganey.

Chrite saparately the conduet of my legal sifuies betwesn myself and the LPCC were
heing fwndled by my soliciios and coumsel.

In kmvwiagly bringing a serious false allegation against me the LPCC was not
perfonming ity statutery finetion for & proper purposs.

11 was in thiese cirenmstances and while still, as 4 Parliamentarian, §wvotes the letters, I
shall now s88 cut the fil) cireumstances of what 1 believe was a politicnl attack and
why as a Parliamentavian I're allowed 1o respond.

Repwezsnsing afreodmistely 25,500 slactmy in the suburts of Thge, Scarberoigh, Kareinyug.
Donbleview, Inatos, Weodlends, Tiwelen, Sriding, Balaita and Oshome Park.
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I was elected a Member of the Legislative Assembly for the State of
Western Australia on 10 February 2001 and continued to be the Member
for Innaloo in the Legislative Assembly.

In the years leading up to 2001 I was defence counsel in a series of cases
where serious charges were initiated by the ACC against police following
upon ACC investigations. The majority of these cases collapsed because
of the hopeless performance of the ACC in their method of investigation or
the evidence of an exculpatory nature that they tried to hide from the
courts.

Upon instructions from my clients I had made a number of public
statements highly critical of the ACC and its former chairman Mr
0’Connor QC. Mr O’Connor QC responded with a number of false
statements seeking to cover up the now defunked ACC’s performance.

I was publicly calling for a Royal Commission into both police corruption
and the way it was investigated by the ACC. Mr O’Connor QC publicly
and stridently opposed me because I believed he knew that such a Royal
Commission and review of his agency would almost certainly see him out
of office, and the disbandment of his agency.

As I was convinced that there was a need for a Royal Commission into
police and the method in which corruption was investigated I joined the
Australian Labor Party and sought preselection for the State Seat of
Innalaa,

Afier being preselecied as the ALY candidate for lanaloo 1 appeared as
defence eouncil for a defective sergeant of police who had been churged
with pogsession of narcotics with imtent 1o sell and supply.

The prime evidence in support of the charge was 5 photograph of drugs in
the sergeant’s deaw, Hasvever a video of the search of the police office
revealid that the drogs were not in the draw gt the stari of the search 23
shewit in the photegraph.

As soon as | deew the video footage te the attertion of the Director of
Tublic Prosecutions he ordered that the case be doopped.

The Police Union instructed me to attend at the office’s of Mr O*Connor
€ and make a formal somplidnt sbont the conduet of the ACC.

Titamediately atiended upon Mr £ Commot QU and made the copplaint to
It persoxally. I prodeced the video footage showing the absence of
drngs in the draw at the stant of ihe search. Duting the ecaversation Mr
O’Connor (O appeared to become angry and amongst other things tnld me
to (et ficked™ and “To fuck off out of his office™.

3
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10 Whilst gathering belongings together Mr O*Connor QC pointed at his desk
and said “I am going to my desk to make a complaint about you that will
destroy you” or words to that effect. Ileft his office.

1

When I left his office having been personally abused and intimidated I felt
very apprehensive as to what he might do given that he;

a. Publicly opposed the Australian Labor Party’s policy on calling a
Royal Commission

b. Was a former senior office holder in the party of my political
opponents, the Western Australian Liberal Party;

¢. Was a member of the Legal Practice Board.

12 Given all of these circumstances [ was concerned that Mr O’Connor QC
would use his office to improperly influence the LPCC and others with a
view to damaging my public credibility.

13 Although the first reference against me came as a reference from the
Committee pursuant of section 25 (1) (c) of the Legal Practitioners Act, it
did not start that way.

14 Within a short time of me having made the complaint to Mr O’Connor QC
on behalf of my clients and being threatened and intimidated by him I
received a letter from the LPCC forwarding the ACC’s complaint against
me for a reply.

15 Ry O'Connor C’s complaint rade the unirue assertions against me that [
had represented certain police offivers before the Boucher inquiry and that
by resson of the insinictions they gave me T had knowingly told untuths
during an interview on the Bpward Sattler Program,

That is that T lisd to the public of Western. Ausiralia. Although this was
untrue it was potentially very politieally damaging,

16 1 was alarmed to read u report in the West Ausiralian Newspaper that T sz
the ALP candidate for Innaloo was under investigation by the LPCC o a
complisint made by My O"Conpor QC. This information was leaked fo fhie
roedia by either the LPCC or the ACC and was dong in an improper
attempt to damage my public creditebility during my election campaign

1 miade a formal complaint to the LPCL sbout the leakags of the
information but my complaint was dismissed.

17 Upon advise trom {msens Couneel I wrote to the Commities socking
clarification as to whether they were receiving the complaint as 2 private
complaint from Mr O Cannor Q0 or from the agency of the ACC. [ ook
this precaution beeanse 1 believed that My O'Connor QO would seck to
impsoperly use the complaint process o start an ACC investigation into
rie and my clients with a view to inflicting further dumage to my public
credibility,
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18 Queens Counsel also advised that this information was required for two
reasons:
(i) to engage Mr O’Connor QC or the ACC in further litigation
concerning jurisdiction and function; or
(ii) to make a complaint to the parliamentary committee which oversaw Mr
O'Connor QC and the ACC.

19 After several months the LPCC wrote to me advising me that they had
taken the matter up as their own investigation, which was now no longer, a
matter of Mr O’Connor QC’s complaint. They then quoted verbatim Mr
O'Connor QC’s original complaint and forwarded his attachments.

20 1 firmly believed Mr O"Connor QC would improperly use the complaint
process to somehow put me under examination before the ACC. Upon
Queens Counsel’s advise prior to providing my response to the LPCCI
sought a written undertaking that my answer would not be published to
any third party, in particular to Mr O’Connor QC.

2

I received a written undertaking from the LPCC after which I filed my
answer.

22 Within a short passage of time of having furnished my answer to the
Committee [ was served with a notice by the ACC to appear before it and
answer questions, the subject matter of which notice was given; it directly
relaied to matsers that [ had provided e the LPCC.

23 This confirmed to me that the LPCC wers either improperly acting in
concest with Mr O Cannor QO o inflict demage to me or were coming
uneler the improger influencs of Mr O Conpor QC.

24 As ihe nutics goryed upon e by Mr O*Connioe QT sought 1o breush
clgima of Lepal Profissional privilege my foomer clicats were put o
considerable expense of inibeting Supremse Court Proceedings o fijost Mx
O Connor OC Tromn examining wme af ths ACC on the eratents of vy
angwer provided ta the LPCC, The monetary danage suffered by my
former clients wag dirsetly atrfbutable to the improger conduct of the
LECC brsshing their written uaderaking to mie and impropedy
publishing my answer t Mr O Convr T,

2% Dosumnents T obtained from the LPCC pursusit to the FON legistation
evidenced that the answer that T provided to the EPCC was provided 1o Mr
O Couner OO whe then on the sane day summensed me i appear beftae
Trim.

26 The ducirnenis chained porsuant io FOI alse showed the LPCC had met
with Mr O Connar QU to diseuss nay answer with biin and that Mr
O Conpor O nrged That despite some views to the conirary a refepmce
sloonild b madie agavst me 1o the tribunal, By way of eontrasting
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treatment the committee would not even disclose to my Counsel or me the
criteria upon which matters were to be dealt with summarily before the
committee or sent by reference to the LPDT.

27 Whilst I accept that my failure to give a fair and balanced account to the
media of a matter that | was involved in constitutes unprofessional conduct
the tribunal accepted that such conduct was not premeditated and there was
no evidence that it was. It was at the lower end of professional misconduct
and could have been dealt with by the committee but I believe that Mr
O’Connor believed that if he could urge the LPCC to send the complaint
by reference to the LPDT rather than deal with me summarily I would
suffer greater damage which would include large legal costs and
significant distraction from my election campaign.

28 As a parliamentarian I believed that two state agencies were acting in
concert to inflict maximum political damage upon me or that the LPCC
was coming under the improper influence of the ACC. Asa
parliamentarian I was perfectly entitled to write letters to that stage agency
pointing out the consequences to their creditability of maintaining their
support for Mr O’Connor QC’s improper urgings whilst at the same time
refusing to even disclose to me the criteria upon which references were
made.

29 The reference against me did not include Mr O’Connor QC’s original
allegation that I had lied to the public, which was the most serious and
damning allegation that had been made against me.

A0 At fhe directions hearing shonily befoe the bearing date the LOO,
represanted by Mr Gilmere G2, sought to amend the refererce by reviviog
Mr O Connnr GC07s old and aotrathiud allegadon that [ had lied to the
public of Western Auvstralis coneerning instoactions 1 bad recefved from
pulice clisnts.

L

| The LPDT peraitied the ameondment to includs this allogation on the
underiaking by the LOD that ths LPOC had in ot met and regalved to
inclugde tais allegation in {he new reforenss. A search of all documents
ohtained on my file purzpsnt o 2 egquesl wnder FOL showed thar no i
eaisted of any such mesting taking plave and ae fils node existed of what
reaterials had besn put before the LFCC o convinse them to make this
new refirence, Tn deed the LPOU wis vt and bas never been in
posscasion of any evidenoe proving or fmplying that 1 had acted at the
Boucher Mguiry for the police mnd bad received instruetions contrary ko
whiat [ had steted o vadie.

32 Asa Parliamentarian, T was vary concerned that a Stafulory Avihority
could meet i secrel without having any evidenes put forward yet still vote
te make thig charge against me that 35 & practitioner | had lHed to the
pubslie,
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The LPCC made that part of the reference in bad faith and I honestly and
reasonably believe that Mr O’Connor QC, by reason of his membership of
the LPB, was able to induce his colleagues on the LPCC into this improper
course of action.

34 In addition to the secret and improper communication that the LPCC was

35

36

37

iz

39

A

having with Mr O’Connor QC it also failed to accord me natural justice in
that it failed to seek an explanation from my clients or me whether or not I
had received the alleged instructions prior to initiating the prosecution
against me, alleging in part that I had lied to the public.

Between the time that the reference was amended to include this new false,
yet very serious allegation and the commencement of the hearing those
police and former police who it was alleged had given me instructions in
relation to the Boucher Inquiry, dispatched Statutory Declarations to the
LPCC and the LPDT deposing that the allegations were false.

I was advised by my solicitors and I honestly believed that the consistent
attitude of Mr Gilmore QC to these Statutory Declarations was an intent to
have them excluded from the evidence that would be before the LPDT.
This attitude was adopted despite the fact that the content of the Statutory
Declarations was exculpatory vis a via the most serious part of the
reference which alleged that I had lied to the public.

As a parliamentarian [ was appalled that a Statutory Authority would
immstigate and maintain & pleading before 2 Disciplinary Tribunal when it
Yenesy that it had mo evidence to suppont fiz most damring allegation and
weoulid seek 1o exclude evidenze wiich showed that their allegation was
unirue is secious and improper sondost, The Statutory Aothority hed
entirely failed in its obligations &s a prosecuting authority to ensurs that all
relevant evidence would be put before the LPDT.

Ag a perlismentarian [ am fully enfitled to paint owt my course of infended
acticon i the fee of their improper actiong.

As a Parlismentarian [ negard sach conduct by Statwiocy Authority as
sevious wnd frproper condust and a very good example of why there needs
to be further legislative refcam of the governmens stuctores and
proceduses telating to e Legal Profession.

1 was slso minalful diat Mr O Cooser OO beieted B Gilmore QC more
afien than not in lingation where [ wes instructed to resist lproper
somdust of the ACC, Tn particular durisg 2000 after Mr O"Connor QO had
made ks complaint I represented 3 senior polies officers at a preliminary
hearing where Mr 0'Conuer QO had biefed Mr Gilmers U to resist
evary summens Tor decuments that | sought to obiain from the ACT,

Onies the coet Tuled that 1 was to see what was in Mr Gilmore’s brief, in
terms of the ACC doenments, 1 showed fiose o the DPP and the DFP sent
coumsel devwm (o the cowrt o stop the prosecution forthwith,
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Mr Gilmore QC on that occasion was acting for a Statutory Authority and
received instructions which he was prepared to further in a court that is to
keep relevant exculpatory evidence from the court in defiance of his
obligations as a counsel for a prosecuting authority.

So when I saw the new reference made by the LPCC drawn and settled by
Mr Gilmore QC charging that I had acted for certain police, received
certain information and therefore told lies to the public I honestly and
reasonably believed that Mr O’Connor QC had improperly influenced the
LPCC or Mr Gilmore QC (who the ACC and the LPCC both briefed) to
make this serious and improper allegation against me.

I had a right to expect that the LPDT would require the LCO to verify the
reference by statutory declaration according to the rules but the LPDT did
not insist upon this. This lead me as a Parliamentarian to conclude the
LPDT is not sufficiently independent of the LPB or the LPCC to insist on
even handed treatment as it failed to accord even handed treatment to both
the LPCC and practitioners appearing before it. For example in my case
whilst the LPDT insisted that I verify my answer on Statutory Declaration
it did not require the LCO to do so as I suspect the LPDT by then expected
that had the LCO verified the reference by statutory declaration she would
have almost certainly been prosecuted under the Criminal Code for making
a false declaration.

As a parliamentarian I cannot be criticised for pointing this out to an errant

The conduct of the LPDT agains: me in this regard lixs helped me a5 a
parliamentarizn make the case that the LPDT itself need be dishandsd and
replaced by a truly independent statuteny bedy, This will likely happen in
2004 when the legislative assembly, the chambir in which 1 sii, geis b
sonsider the final amendingats made in the legislafive counsil to the State
Adminigirative Teibnal Bill,

A g parliamentavian | have also sought to use the earrespondence and the
LPCC s regponse therets o cause others to give consideration to finther
possible legizlative amendinents to the Lepal Practitioness Act sonceming
fhe manner in which dissiplinary matters sre nstigated. T have for
wample by causing ihis reference 1 be tabled in the legislative ussembly
et 8 start for parlismeniariaos (o re-examing the manner i which the
LPCL is oprerating.

F In this particular reference the LPCC first seughi me bo gxplain my

eomidnet in writing thess letiers over 12 months afier thay themselves ahul
yeceived thenn, 1t was not even the LPCO whi wrote te me sseking an
explanation but solicitors acting far the LPCC on the full court sppeal that
I had instiguted. The golizitors waited wntil atter I had entered dhe full
court far hearing before first raising with e the comespoadence tat liad
been with fhie conunitize cver the past L2 months,
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48 f the LPCC was properly exercising its statutory authority and not being
vindictive against me then surely it would have raised its concerns in a
timely manner.

49 As a parliamentarian I have complained to the Ombudsman about my
allegations of impropriety against the LPCC as raised in this answer and
against the LPTD concerning the matter in which the last reference was
listed for hearing requiring me to brief a new counsel at short notice and
incur many extra thousands of dollars in legal expenses.

50 At the time of writing the letters ] was a parliamentarian whose public
credibility was under attack by two agencies making false allegations
against me. And which had as I said induced physical sickness requiring
medication.

The stress and medication did not agree with me and I was unwell at the
time that I wrote the letters. In less stressful circumstances and not
labouring under physical illness I would have couched my language as a
parliamentarian somewhat differently

5

—

52 I have already tendered my written apology for any personal offence that
my chosen words may have caused.

53 1 do not resile however from the serious allegations that I make against the
agency.

54 Afer the Tull Court dismissed my appesl I received wise counsel from my
senicr parlismentary colleaguss not to pursue ry eomplaints against the
LPDT as that would soen be replaced with BAT aod ot to pursue ay
gompLaints agaied the LPCC but to get on with discharging my
parligmentary duties and obligations w my electorate.

$5 It is advice that I acespred haowever now that the LPCC after such a
significant delay instigated these new matters against me [ regquire
statutory anthorities independent of the logal fraternity to adjudge whether
ihe conduct of the LICC and to o far legser extent the LPTYT bag been fair
and reagongble towards me.

Page 65



[2005] WASAT 215

I, John Robert Quigley, member of the Legislative Assembly in the State of Western
Australia do, pursuant to the provisions of the Evidence Act of Western Australia,
hereby solemnly and sincerely declare that the contents of this document are true and
corgpct to the best of my f¢collection, knowledge and belief.

-

>3

J R Quigley

9 Fcbnwry 2004 ' 6{) '
Made and declared before me MAsn en ¢ at

S CROEEOUEAA on Monday 9 February 2004,

A~ © GV

o 24¢SS

DAVID Ma
s J:lSliCE of thy F;’\JEECR;S
Arbrcugh Eamrh Roge

Searbrgy
Wentarn A),,yr;j}%i a0te
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1535

From:
To:
Sent:
Attach:
Subject:

Please find forwarded my response for the committee's attention.

e
i

John Quigley <jquigley@mp.wa.gov.au>
<Ipcc@bigpond.com>

Tuesday, 2 September 2003 9:41 AM

Final ver Itr of 2.9.03.doc; JRQ to LPCC 2.9.03
My Answer for the Committee's Attention

7 SEP 2003

(P COMPLANTS COMMITTES

2/09/03
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The Law Complaints Officer
Legal Practice Complaints Committee of W.A.

I acknowledge receipt of your letter requesting that [ furnish you with a response
by today to the issues raised in the letter of Minter Ellison dated 24 January 2003
“the letter”. My task is made very difficulty by reason of the fact that after being
assaulted at my office by a constituent my electorate officer, who is my only
fulltime help, has been on sick leave. I have therefore had no assistance at my
office even with tasks such as typing but have had to continue to satisfy all of my
parliamentary duties.

I am concerned that the committee should assist upon answer to the issues raised
in the letter when there is litigation still on foot between the law complaints
officer and myself. I note that Mr Heenan QC, as he then was, stated in his lead
judgement for the Disciplinary Tribunal in Re Cole that complaints matters should
not be heard and determined during the course of litigation whilst noting that no
objection had been taken by the practitioner. Notwithstanding this you insist upon
an answer at this point in time and I therefore must comply.

I am concerned that not only did this matter arise during the course of litigation
but it was first raised with me two years after I wrote the letters. The matter was
raised not by the law complaints officer at the time but by the solicitors who are
acting for the complaints officer in current litigation with me.

1 admit being the author of the letter’s referred to in the letter

1 regret some of the phraseology and fooe need o purts of my correspinidence and
unreservedly apologise for any particular offence tiken by the faw somplaints
officer or anybody elas.

Al the time of witing the letters I was sick and s just buen preseribed a new
course of vedication ender specialist supervisica.

At the time of writing fhe leiters T was under enommous stress on this Hiigation.
After heving spert $60,000 in legal fees on this matter up vatil the end of 201 the
case against me was radically changed snd a new coonplaint substitited by the
fribmmal. [ conld therefore not afford o keep on conducting the matter through
solicitors, as T did not bave the financial resources (whereas you had at your
dispesal tax payers resomoss W assist you) [ therefore hed to do the best 1 eould
in very diffieuli circumstance and in cetrospect did not maks = good fist of the
correspondence & roaticr that T now regret amd have apologised for,

Giiven that T am in public life and given the fact that the commitiee oni its cwn
admigsion. has aerivusly breached it's anderiakings to me conesrning privacy.
Mamtely that sfter giving me a written undesiaking that they would not allow any
person outside of the commitles to view twy reasons i was forwerded to Terry
O"Conpor 00 en the duy that you received it. I do not want to forwand any
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medical report setting out full medical history less that also find its way into the
public arena to be used by my political opponents.

1 am very nervous about supplying a full medical report, which will of necessity
have to set out very private medical details concerning my health.

I have and do again unreservedly apologised for any offence taken to the letters
written whilst 1 was ill.

My sense of grievance which caused me to write the letters was based in part on
the fact that my professional colleagues on the committee, as your counsel
admitted at the hearing were making the reference against me without according
me natural justice as is usually afforded practitioners before a reference is made.

My sense of grievance was aggravated by the fact that the reference was in part
supported my untrue allegations that I had been acting for particular client’s and
was in receipt of particular instructions from them. Whereas before the Tribunal
your counsel said that the complainant was not asserting those paragraphs in the
reference to be true.

I was aggrieved because I had to spend a lot of time and money to meet
allegations that the complainant would inform the tribunal were not to be accepted
as the truth. If afforded natural justice by my colleagues there would have been no
reason to write in the first place.

1 do put these matters forward as justification for the untoward manoner and tone of
my letters but I stress [ believed I had a genuine and serious grievance which 1
waz desperately trying to addvess and that my sense of proportion was
undoubtedly effscted by my illness and medication and I certainly wonld not write
those letters now and I would not write them again,

For very good reason I do not now wish io go back through each lettor paragraph
by paragraph seeking to justify what is genuine grievance and what is excessive
rhetoric deserviug particular apology now that 1 can see things in a more balanced
light.

However if the committee feels that my answer is insufficient then of course [ will

have to do it but [ will need time 1o engags solicitors (if resources permit and to
obtain medical reports eic)

Whilst recognising at once that it is your hands entirely how far this matier goes
from hese I would ask that you on this oceasion have respect for the strict
canfidentiality of my reply.

Yours faithfully

John Quigley
2™ gept 2003

13%
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