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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

2

The Legal Profession Complaints Committee broughumber of
complaints of professional misconduct and unsatief§ professional
conduct against a practitioner, Mr Ni Kok Chin, ogeng over a period
from 2004 to 2006. The complaints included actimghis son where a
conflict of interest could have arisen, failing toeat professional
colleagues with fairness and courtesy, failing¢bia accordance with a
client's instructions, altering a written costsemgnent after it was signed
by a client, charging a client in excess of an egramount, using
intemperate and offensive language in a letter thiemt, attempting to
subvert the jurisdiction of the Committee, commafiiny directly with a
judicial officer without first advising or notifym the solicitors for the
other party, making written allegations of impropenduct against a third
party without a reasonable or proper basis for gl@gn and failing to
maintain a trust account and failing to render aat® in respect of legal
services.

The Tribunal found the practitioner guilty of prefgonal misconduct
and unsatisfactory professional conduct.

Introduction

3

Mr Ni Kok Chin (Practitioner) faces the Tribunal on complaints of
professional misconduct and unsatisfactory prodesgiconduct brought
by the Legal Profession Complaints Committg@orfimittee) in an
application dated 30 June 2009. The Committee wegsesented by
Ms Fogliani assisted by Mr R Fletcher while the dit@ner was
self-represented.

Preliminary issue

4

At the commencement of the proceedings the Pradti raised a
preliminary point ofres judicatain relation to the complaints brought and
he applied to the Tribunal for their dismissal battground. He argued
that in pursuing the complaints in these proceegitige Committee was
acting in a vexatious manner and that it was algutsia process of Court.
In this regard, he has alleged at page 6 of hiporese dated
28 August 2009 HResponse) that 'this is yet another malicious
re-persecution of the respondent by the applicanthese proceedings
with the particulars of malice being clearly shownthe grounds of
appeal in CACV 105 of 2008'.
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After hearing argument on thees judicata point, the Tribunal
dismissed the application. The basis of the disatisvas that the
res judicatapoint had been argued and had been dismissectse thery
proceedings on a previous occasion before the demsof the Tribunal
in 2009; sed_egal Profession Complaints Committee and CH2009]
WASAT 2109.

The Practitioner applied for leave to appeal addims judgment of
Chaney J and the matter was heard in the Suprennd¢ GbAppeal by
Heenan J who dismissed the application; ReePresident of the State
Administrative Tribunal of Western Australia (SAT)Justice Chaney;
Ex Parte Chin[2010] WASC 89 at [8 - 9], [18].

Before the Tribunal, the Practitioner further amjubat Chaney J
had erred in dealing with the argument placed leefom and had failed
to deal with several issues. To that extent, & waw open to him - so he
contended - to argue those undecided issues hefore

In his ex tempore judgment, the presiding judgtheése proceedings
held that the so-called unresolved issues should baen argued in the
appeal before Heenan J and that it was not optmst@ribunal to act as a
Court of Appeal in order to set aside or deal whit alleged oversight or
errors in the Tribunal before its President.

It should also be noted that at a later stage ef hbaring, the
Practitioner referred the Tribunal to a consent eorddated
25 September 2007 issued by Steytler P in the @buppeal of
Western Australia in proceedings between the Ri@otr and the Legal
Practice Board of Western AustraliaBoard). By consent,
President Steytler ordered that 'the decision ef $tate Administrative
Tribunal made 12 September 2006 in VR 137/2006ebaside’.

Although this argument should have been raised aseBminary
point, the Tribunal permitted the Practitioner &meas this contention, the
Committee raising no objection.

The Practitioner argued that the identical compéaere the subject
matter of the above decision and that the effecthef consent order
setting that decision aside was to preclude themm fioeing canvassed in
these proceedings.

It appears that the Board in VR 137/2006 decidedihe basis of
complaints made substantially similar to those emédg before us, to
attach certain conditions on the practising cedif of the Practitioner
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which imposed restrictions on his ability to praeti The Practitioner in
VR 137/2006 challenged the Board's authority toasgsuch conditions.
The dispute, relating solely to the Board's powsame before the
Tribunal presided over by the then Deputy Presi@®kert, which
rejected the Practitioner's challenge to the Beamlithority. The
Practitioner appealed the decision but because tieet not been a proper
delegation of authority to the Professional Affai@mmittee which
imposed the conditions on behalf of the Board,l#tier consented to the
decision of the Board being set aside; s#en and West Australian
Legal Practice Board2008] WASAT 252 at [6 - 7{Chin). Restrictions
to his practice were re-imposed by the Board sub=d®ty, which the
Practitioner again sought to set aside on reviewth®® Tribunal but
without success; sdghin.

It will therefore be seen that the proceedings mgjvrise to the
consent order upon which the Practitioner relietbiteeus were totally
unrelated to a consideration of complaints against The issue before
the Tribunal in the earlier proceedings conceriedpower of the Board
to impose restrictions on the ability to practiae,issue which we are not
required to consider.

We accordingly reject the Practitioner's argumérat the consent
order had the effect contended for by him.

Background

15

16

The Practitioner was admitted to legal practicéMestern Australia
on 19 December 2003. Between the latter date dpeb6uary 2005, he
was an employed practitioner in the firm of V Ozi&hCo. Between
6 February 2005 and 12 September 2006, he practeeda sole
practitioner. It was thereafter that the Board aggd conditions on his
practising certificate restricting him to practisaly as an employed
solicitor in a legal firm approved by the Boardereed to above.

Although the complaints against the Practitioner\aried, much of
the factual background relating to each is commauigd. The response
of the Practitioner to most of the allegationsherefore largely one of
confession and avoidance. The pleadings, partigulbe response, are
prolix. Much evidence is pleaded in the responsgo set out the
pleadings in full would unduly burden these reasond/e therefore
propose to refer to the salient issues only toetktent necessary to deal
with the various arguments raised before us. @eisgues raised in the
response were not canvassed in evidence or in amgurbut we
nevertheless propose to deal with them too. We ladso found it more
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convenient to deal with each complaint separatefhe evidence led
before us was, at the request of the Practitiomer agreed to by the
Committee, adduced in the order of each complatrthe hearing.

A bundle of documents, Ekhibit 1) containing 331 pages was
handed in by the Committee at the start of theihgar Supplementary
material Exhibit 1A) was produced and handed in later.

Applicable legislation

18

The conduct complained about by the Committee oedur
between 2004 and 2006, when thegal Practice Act 2008NA)
(LP Act 2003) was in force. The LP Act 2003 was repealed by th
Legal Profession Act 2008VA) (LP Act) which commenced operation
on 1 March 2009, before the disciplinary proceeslimgre commenced.
Under s 622(2) of the LP Act, the LP Act appliectmduct consisting of
a contravention of the LP Act 2003 as if the cordoensisted of a
contravention of the LP Act. Accordingly, the LRtAapplies to the
alleged conduct complained about.

Complaint A - Century Lunch Bar

19

20

21

On or about 30 July 2004, Mr Paul Chithg Practitioner's son)
purchased the Century Lunch BarBugines3 in Malaga,
Western Australia  from Mr Kim Wiles and Ms Amandargan
(Vendors) for the purchase price of $45,000. The writtgreament was
prepared by the Practitioner, who witnessed theasige of both parties.
He was named as the representative for both pddiethe purposes of
the settlement of the agreemelgxkibit 1, page 9 - 10)

The agreement reflects the Practitioner's son eptinchaser. The
Committee has alleged that the actual purchasetsedBusiness were the
Practitioner and his wife. The Practition&eSponse page 11, parg 7
pleads that that statement is correct but theradueically, goes on to
contend that the intended purchaser was his sohe Hractitioner's
evidence on this point merely confounds the situafurther by stating
that his son was the purchaser and then at anpthiet states that the
purchasers were in fact his wife and himself.

In its closing submissions, the Committee has decefhat the son
in fact purchased the Business, despite the appaogrtradictions. On
balance, we feel that that concession made by timen@ittee was correct
and we proceed to deal with the complaint on th&sbtnat the written
agreement correctly reflected the Practitionensasthe purchaser.

Page 7



22

23

24

25

26

[2012] WASAT 77

The Committee further alleges that at the timehef purchase, the
Practitioner's son was, to the Practitioner's keodgé, suffering a
disability, namely a psychiatric illness. In hesponse, the Practitioner
denied the allegation, stating that his son ‘'wasadly cured of his
temporary mental aberration caused by intoxicabbrisic] marijuana.
He had no history of mental illness. He had ol@direhabilitation whilst
incarcerated at the Swan View Adult Mental Heal#nte for about a
month. He was running the Victoria Road Lunch &arfour years until
he became addicted to marijuana and had to sellbusgness. He
purchased the Business after he was certified fgtart a new business;
(Response page 11, parg.6 Nothing turns on this difference in light of
the acceptance by the Committee in its submisdioaisthe son was the
purchaser of the Business.

What is common ground, however, is that the finahme the
purchase was provided by the Practitioner and hie.w Thus, the
Practitioner acted in the transaction as the |legptesentative for both
parties and as the creditor of his son, being émeldr of the capital to
finance the transaction.

In August 2004, the Practitioner's wife and soerated a week long
trial period in the Business prior to settlementrimg which period the
Practitioner had the opportunity to assess itsiatmfity.

On 6 September 2004, the Practitioner wrote toveraors stating
that he acted for his son, alleging a misrepresentaf the profitability
of the Business;Exhibit 1, page 13 - 14 The Committee alleges that at
the time of writing the letter:

... the practitioner knew that, or acted in recklgissegard of whether:

(1) his own personal and financial interests camdéid with the interests
of his son;

(i) doing so was in conflict with his being thendors' representative
in relation to the sale of the business; and

(i)  he was a likely witness in relation to anysgute in relation to the
sale of the business.

(Statement of Facts and Contentio®$C) included in the Committee's
application SFC page 5, para 1)).

The response of the Practitioner is that there m@asconflict of
interest. He alleges that his mandate for the @end/as limited to the
settlement of the transaction and that he did mbtfar them in the
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ensuing litigation. He alleges that the vendonssented in writing to his
acting on their behalf;Response page 6, para (i)(c) and (d); page 11,
para 5.

The Practitioner produced a handwritten documenttedda
28 July 2004 (i.e., two days prior to the agreemeinsale) which he
drafted and which he refers to in the Responsa 8satement of Informed
Consent' Exhibit 3). The document bears the signatures of the vendor
the relevant portion of which reads as follows:

I will not accept any other offer other than Mr Nadas Ni Kok Chin
before 2 pm Friday 30-7-04. | appoint Mr NichoNisKok Chin as my
solicitor for the settlement of this sale of busméransaction. The agreed
fee is $400 (Four Hundred Dollars). Turnover as) (Bxtures supplied
between $2800 - $5000 including credit bookups ...".

The Practitioner alleges that this document 'inmihfiexonerates him
from liability as solicitor for any conflict of ietrest for acting as the legal
representative of both vendors and purchaser ¢hhinited only to the
settlement of the sale and purchase of the busi&esponse page 11,
para 5).

Although the document is referred to in the plegdias a 'Statement
of Informed Consent', there is nothing in it, northe evidence given by
the Practitioner, to indicate that the consent wa$eed '‘informed'.
As stated inTrade Practices Commission v CC (NSW) Pty Ltd (No 3
(1994) 125 ALR 94 at 105:

[T]he conflict is so acute that mere disclosuré¢hi parties of the conflict
and authorisation that the conflict continue evemesg the parties are
given the opportunity to seek independent legaicadon the question of
authorisation, can not solve the problem. Mereseah of the parties to
the continuation of a conflict is not enough. Thenust be informed
consent in the real sense of those words .... . Ki#d at[105]).

See alsoCommonwealth Bank of Australia v Smitl§1991)

102 ALR 453 at [477-8].

In Law Society (NSW) v Harvey1976] 2 NSWLR 154 at [171],
Street CJ expanded on the nature and extent afisickosure required to
be made in the following terms:

It must be a conscientious disclosure of all materircumstances, and
everything known to him relating to the proposethgiaction which might
influence the conduct of the client or anybody fraimom he might seek
advice. To disclose less than all that is mateniay positively mislead.
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There is no suggestion in the evidence before atstie Practitioner
ever informed the vendors of the risk of appointmig, as the father of
the purchaser or financier of the purchaser ag swicitor (cf Rogers
and Whitaker (1992) 175 CLR 479 at 459, 49Rosenberg v Percival
(2001) 178 ALR 577 and the cases there cited). idlthere anything in
the document which in our view impliedly exonerathe Practitioner
from liability for a conflict of interest situation

What is significant is that the document containstaement of
turnover which formed the basis of the later acfimnmisrepresentation
by the purchaser against the vendors. As the auththe document
which contained the alleged turnover representatibe Practitioner
placed himself in a most obvious conflict of inrsituation, certainly
vis-a-vis the vendors for whom he was acting at #tage and vis-a-vis
his son to whom he had lent the finance to purcldss turned out to be
an unviable business.

The representation of turnover was made directhhita prior to
settlement as agent of the purchaser, which expuseas a possible and
central witness in any action against the venddsreover, his ability to
recover the money lent to his son for the purch&ase compromised
when the Business was not as profitable as it efasesented to be. That
in itself triggered a conflict of interest situationotwithstanding his
protestations that he would never sue his son. mbes potential of
conflict disqualifies, whether or not that conflioaterialises.

In our view, the fact that he was only mandateddpresent the
vendors until settlement does not alter the sibmati As stated above,
there was a trial period of seven days beforeessétht to enable the
purchaser to assess the profitability of the BussneDuring that period,
there were a number of scenarios which could haggeared a conflict of
interest. Had the alleged misrepresentations masteifl themselves
during the trial period, the Practitioner might iveave decided not to
lend the finance to his son, thereby creating dlicbof interest with him.
That scenario would automatically create a conflath the vendors.
How could he then represent the interests of thelaes if the sale fell
through for that reason? Similarly, if his sone tpurchaser, decided
during the trial period not to proceed with theesddow could he possibly
have protected the interests of the vendors?

In fact, it was prior to settlement that the misesentation giving
rise to the litigation was made to him. As stasddve, he was at that
stage acting for both parties. For him thereafteact for his son in

Page 10



36

37

38

39

[2012] WASAT 77

litigation based on a representation made to hira tatne when he was
acting for both parties was both untenable and ampr.

The appointment of a solicitor by a client createsfiduciary
relationship between them. As the fiduciary, tb&cgor is required to
employ his knowledge, skill and expertise exclulgivia the interests of
his client. The solicitor's obligation is aptlytgoy the Full Court of the
Federal Court ilCommonwealth Bank of Australia and Another v Smith
and Another(1991) 102 ALR 453 at 477 in the following terms:

Not only must the fiduciary avoid, without informembnsent, placing

himself in a position of conflict between duty gmersonal interest, but he
must eschew conflicting engagements. The reasdhats by reason of
multiple engagements, the fiduciary may be unabde discharge

adequately the one without conflicting with his ightion in the other.

Thus, it has been said, after ample citation ohauity, that where an

adviser in a sale is also the undisclosed advis#reopurchaser, an actual
conflict of duties arises.

In such a case, it is not to the point that thaedidry himself may not stand
to profit from the transaction he brings about le®w the parties. The
prohibition is not against the making of a profitbut of the avoidance of
conflict of duties, ... .

At 478, the Full Court, in a much earlier decisiceferred to 'various
courts in a number of jurisdictions [which] havecded the practice of
the one solicitor acting for both vendor and pusana declaring it to be
‘an undesirable practice [which] ought not to benpied'. (See also
Fox v Everingham & Another(1983) 50 ALR 337 at 345).

In Blackwell v Barroile Pty Ltd & Otherg1994) 123 ALR 8 at 93,
the Full Court said that the 'obligation to provalelient with professional
advice and skill uncompromised by the performante dike duty to
another whose interests conflict with those of ¢hent, ... is an ethical
ruling of long standing which goes to the core ¢ tsolicitor-client
relationship, the maintenance and protection otivig a matter of public
interest reflected in the doctrine of professigmavilege. It is central to
the preservation of public confidence in the adstmation of justice'.

A conflict of interest has in previous cases arigera number of
differing situations, all of which have been eschdwy the courts. These
include a solicitor acting for both parties to ansaction Bride v
Freehill, Hollingdale & Page [1996] ANZ ConvR 593 [Ext] (for
mortgagee and purchasersfallachor v Black [2000] NSWCA 47
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(for both parties to a sale of a business). Snhgilaa conflict clearly
exists between the interests of a solicitor ancclent where the solicitor
guaranteed a loan to his cliemdgguire & Tansey v Makaronig1997)
144 ALR 729), or where the solicitor had businesalicigs with the client
(Law Society (NSW) v Moultofil981] 2 NSWLR 736). See also Y Ross,
P MacFarlanet.awyers' Responsibility and AccountabiliBnd ed, 2002)
(Ross and MacFarlangat [11.7]).

Of further relevance to the complaint before ughesconflict arising
where the solicitor is a potential witness in nelatto a contentious issue
(Yamagi and Westpac Banking Corporation and Other@No 1)
115 ALR 235;Ross and MacFarlaneat [11.14]. In the present case, the
possibility of the Practitioner becoming a witness relation to a
contentious issue was not only real but in factnavated when his son
sued the purchasers for allegedly misrepresentiagptofitability of the
Business, the representation having been madeetd’tactitioner who
recorded it in writing prior to settlement at a¢invhen he was still acting
for both parties.

Finally, the undesirability of a solicitor actingrfa member of his
family and the need for independent legal advicéhéoother party need
merely be stated without elaboration (see A Lamlbitdch; Lawyers in
Australia(2nd ed, 2011) at [6.50]).

Where, as in the present case, the solicitor nbt acted for both
parties but is also the father and financier ofghechaser, the conflict of
his personal, financial and professional interbstsomes untenable.

In our view, the conflicting interest and the pdiaintherefor were
obvious. What is particularly disturbing is thaetPractitioner says that
he knew that he should not act for the vendorsnteriely accepted their
agreement to act for them without recourse. Hepleasisted in his denial
of any conflict from the time he first wrote to thregulatory body
(Exhibit 1, page 3, in theResponse (page 6, para (i)(a) - (d); page 11,
para 5), during his evidence and in his final submissiofitie failure to
conduct himself appropriately in a conflict of irgst situation manifests
itself again in complaint G in a criminal conteggalt with more fully
below.

We find that in acting for his son in the disputaelation to the sale
of Century Lunch Bar:

(i) his own personal and financial interests catdéid with
those of his son;
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(i)  he was in conflict with acting as the vendaslicitor in
relation to that sale; and

(i) he was a likely witness in relation to a dige relating to
the sale of the Business.

We find that his conduct, although not deliberatanifested such a
total lack of appreciation of the legal principledating to a solicitor's
duties in a conflict of interest situation as tealve a substantial failure to
reach or maintain a reasonable standard of comp®teand as such,
constitutes professional misconduct in terms d%#(a) of the LP Act.

There is a second leg to complaint A which arise$ of the
litigation instituted against the vendors of thesBess. Some time after
the action was launched, the Practitioner apprabhched instructed
Mr Timothy Thies, a colleague, to act on behalf o son in that
litigation. At that stage, the Practitioner hagresented his son and was
the solicitor of record who had progressed theoacto the discovery
stage.

On 25 October 2004, he sent an email to Mr Thiesvinch he
referred to a telephone conversation of that datk stated inter alia as
follows:

(@) That you do agree to enter your name as thetsolrepresenting
my son Paul for the District Court Action No 2062604.

(9) | am now in the process of preparing the Distgv
Documents - Affidavit verifying List of Documentghweh will gain
you some legal costs according to scales. | want tp avail
yourself of the legal costs for this work i.e. thie preparation of
the Affidavit and the List of Documents. In theeav that we
cannot get this sum of money in terms of legal £dsdm the
Defendants, | shall pay you a nominal sum of 25%hefvalue in
terms of the legal costs for this part of the wdnlkt | shall be
doing for you and getting you to approve of it. edde find an
attached copy of this Affidavit.

(h) | do need some form of writing from you sigmifg that you are
agreeing to this before | started putting the Affid and change of
Solicitors under your name ... .

(1) | reiterate that | agree to pay you the nomisam of 25% of all
legal costs that is claimable from the Defendaotsefery stage of
the litigation where your name is on if we cannlaima it from the
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Defendants. If the legal costs are not claimabtesbme reason, |
agree to pay you a nominal sum of 25% of thoseegaftom my

own pocket ... .(Exhibit 1, page 2).

Mr Thies thereafter acted as solicitor of recordilur® March 2005,
when the Practitioner as a result of a dispute vaitn which is not
relevant for the present purposes, filed a noticehange of solicitor for
him in the action. Exhibit 1, page 54)

The Committee contends that the Practitioner's gegposal to
Mr Thies, that he avail himself of party and paogts in relation to work
carried out by the Practitioner, rather than forknvactually performed by
him, was improper and would reasonably be regaafedisgraceful or
dishonourable by practitioners of good repute andpetence.

The Practitioner's response to that contention botthe pleadings
and in evidence is that the offer of the party pady costs to Mr Thies
was never made contingent on the outcome of the; dassponse
page 11, para 14 page 12, para 18 The lengthy reasons given by the
Practitioner for terminating Mr Thies' mandate ad relevant for the
present purposes.

In our view, the Practitioner's response and eddem this aspect of
the case miss the point. The case against hiratithat the arrangement
with Mr Thies constituted a contingency fee basedh® outcome of the
case; what is alleged is that by that arrangemenwds offering to pay
Mr Thies for work which Mr Thies did not do at tlexpense of the
defendant in the case. In his evidence, the Ri@etr sought to explain
the arrangement merely as a measure for assesgiidnidt' fees. We
cannot agree with that contention. The arrangenspdlt out in
Exhibit 1, page 21clearly offers to pay Mr Thies for work he did ro,
and of part of the party and party costs, at theerge of the defendant.

We find that the Practitioner's offer to Mr Thieasnmproper. Itis a
proposal which a practitioner of good repute andnpetence would
regard as disgraceful and dishonourable and cotesitin our view, a
substantial failure to reach or maintain a reasknaftandard of
competence and diligence. We find that the Prangt is guilty of
professional misconduct in relation to the propdsa\ir Thies (cfLegal
Profession Complaints Committee and Vogi2009] WASAT 125
at [62]).
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Complaint B - Godfrey Virtue & Co

53

54

Dr Kheng Su Chan dJlient) was the owner of units 4B and 5B,
situated at 46 Mount Street, Perthg properties) and became involved
In a dispute with Bellcourt Strata Management mparel to the payment of
strata levies for the properties. The Practitiorepresented the client
while Bellcourt Strata  Management  was representedy b
Ms Katherine Whitehead, a solicitor in the empldyGodfrey Virtue and
Co (Godfrey Virtue).

By letter dated 4 January 2005Exhibitl, pages 69 - 7D
the Practitioner wrote to Ms Whitehead, relevaitlyhe following terms:

We act for (the client). We are instructed by olignt in the following:

(e) ... Your firm's conduct towards (the client) snihe takeover of
the management of the Strata Company SP 25 by th&aS
managers ... has been anything but (sic) one of dafey nature
towards her. This conduct is consistent with eithe implied or
explicit intentions of all those who are actingcollusion with your
firm in depriving her of being the legitimate ownefr those two
properties.

)] Your firm acting through Ms Katherine Whitehebg virtue of its
predatory conduct towards our client in taking sideith
Bellcourt Strata Management and that conduct h&micated in
your threatening to auction off her two propertvesilst she has
been paying her legitimate dues in accordance thghprovisions
of theStrata Titles Act 198B/NVA).

() As afiduciary you and your client have theigélions and duty to
act for the general good of that Strata Company%Bnd not for
the majority owners who are oppressive of the niipawner.

(h) The predatory conduct of the Strata Managesstds her backed
by you as their legal advisers who have in the plastugh the
so-called and seemingly 'legitimate’ court actiofgained large
sums of money from her illegitimately. They hadnaged to
defraud her of large sums of money in the form todta levies
which are neither properly imposed nor properly deded of her
in accordance with accepted principles of equitigtuse and
common law.

(1) She has evidentiary materials from which readds conclusions
could be drawn that she has been 'outwitted' ofssoinmoney that
she should not have to pay to that Strata Comp&ng5at all.
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() While acting as solicitors for the Strata Compayou should have
been reasonably apprised of the circumstances lshvaur client
had suffered the inequity of having to pay 'legétely’ large sums
of money which should not have been due and mayksbpaby her
under the circumstances, as all other monies whrehproperly
due and payable by her.

(k) Once having been apprised of the untenabldipaosiyour firm has
been put into by the Strata manager, your firm khdwave
immediately withdrawn from your client's instruci® of
continuing to assist the Strata managers in aatgeviheir
illegitimate and unconscionable gains from her.

(0) Finally, take Notice that the damages and caorsgigon claimable
and due to Dr Chan are in the region of $88,008es& damages
are due from either Godfrey Virtue, Thomson Parisd a
Joan A Bellary who either as individuals or are lexdively
responsible for the tortious act committed uponaignt.

We therefore have standing instructions to commeleggal
proceedings against the following individuals, ngme
Katherine Whitehead of Godfrey Virtue & Co., Thomd®aris and
Joan Bellary either jointly or severally, forthwitkhe letter)

The response of Godfrey Virtue to the letter wasdmtable. The
managing partner, Mr Pino Monaco, took the greateseption to the
contents of the letter when, on 5 January 2005, wrete to the
Practitioner's principal referring to the letter ‘asost outrageous and
ill-informed’ constituting unprofessional conduct avell as casting
defamatory aspersions on his firm, Ms Whitehead, @iners mentioned
therein. He called for an immediate withdrawal tbé accusations;
(Exhibit 1, pages 71 - 2

An 'apology' from the Practitioner's firm followdlde same day in
rather guarded termsExhibit 1, page 73. After referring to the letter,
the author of the apology, bearing the Practitisnaitials, states:

Since then, our Mr Chin has received instructioremf his principal
solicitor Mr V Ozich to apologise to Mr Pino A Moc@a of Godfrey Virtue
& Co personally for all the allegations as contdine that letter. Our
Mr Chin rang Mr Monaco immediately after his redegs his principal
solicitor's instructions and personally spoke toMmaco and personally
apologised to him about the contents of the saidrlat about 5 pm today.
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We now confirm in writing to you that our Mr Chinp@logises
unconditionally for the contents of the said letted withdraws that letter
from you with immediate effect.

The apology must be viewed in the context of arld¢tter by
the Practitioner dated 10 June 2005 in answer toleter from
the Committee calling for an explanation of his awct. In that letter
(Exhibit 1, page 7§ the Practitioner informed the Committee that he
tendered the apology to Mr Monaco when his pririctpephoned him
from Europe instructing him to do so. He statedtths a restricted
practitioner then, he obeyed his principal's indtan. In the ultimate
paragraph of his letter, he stated:

| have reasons (sic) to believe at all materiaksnthat my allegations in
the letter of the 4 of January 2005 were true then and they are even t
today.

He repeated in evidence that he only apologisedusec 'his boss'
had phoned to ask him to do so, 'l had to apologisél, 11.10.11).

The Practitioner's letter to the Committee cont&imther allegations
against Mr Monaco of misleading and other improgmrduct Exhibit 1,
pages 84 - 85put these do not form the subject matter of a campl
against the Practitioner and therefore need noddéet with by the
Tribunal.

An ordinary perusal of the letter reveals allegaiof the most
serious nature against a colleague, allegedly gqotira predatory manner
in order to deprive his client of her propertiesMs Whitehead and
Godfrey Virtue are accused of using threats agdiisstlient and backing
the Strata Managers in their efforts to defraudchent and he threatened
legal action against them for damages for 'tortiacts' committed upon
his client.

In the absence of convincing evidence substangatsuch
allegations, the seriousness of such accusatigostént. They would be
outrageous and gratuitously offensive if not supgmbrby objective
evidence which would compel a trier of fact to cortwe no other
conclusion. We proceed to examine the evidencesngiby the
Practitioner in support of these allegations.

In his evidence, the Practitioner stated there wvadisl evidence that
'‘Monaco' was making a fictitious claim for moneydaeferred to a report
of a private investigator that demonstrated that tioney was not due
(T:77,11.10.11). No such report was producedwas the unidentified
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private investigator called to give evidence to ttheffect. No
documentary evidence supporting the Practitioradiegiations was placed
before us.

The Practitioner also stated that the basis forallegations made
against 'Monaco' was that the latter had sentterled the Board which
triggered the complaint against him (T:77-78, 11119 The evidence of
the Practitioner on this aspect must be rejectethlze the letter was
written prior to the complaint being made to the aBb on
19 January 2005Ekhibit 1, page 68.

In cross-examination, it appears that:

(i) the Practitioner's client had informed him thste had
received several demands for money which she hiag pa
and

(i) the letter was the first communication the &it#goner had
with Godfrey Virtue (T:80, 11.10.11).

We find it extraordinary that the letter should ddween written in
the terms set forth above when that was the fostraunication and that
the defence was that the moneys due had been phidfact, the
Practitioner was unable to explain, in his evidenday he did not simply
state in the letter that the debt had been paid.

Apart from the report of the unidentified privatevestigator, his
only other source for his allegations in the leti&s his client who was
also not called. However, it transpires that shewsed him many
previous demands made. He believed her impliotlythe basis that
'‘Dr Chan does not make false accusations' (T:790111).

While it is the undoubted duty of a practitioner darry out the
instructions of a client, that duty is not an udled one. Where a client
informs a practitioner that the opposing party basimitted fraud, great
care must be taken by that practitioner to satisfgself that a proper
basis for such an allegation has been made. ceriminly not sufficient
for the practitioner to accept the say-so of hiser client and to merely
repeat that assertion, for to do so would, in ougwy constitute
misconduct of the most serious kind. Where, dhigicase, the allegation
of fraud or dishonesty is made by a client agaanf&llow practitioner, the
duty to make extensive precautionary enquiries mieio to verify the
allegation before levelling an accusation of thedkmade in the letter
becomes paramount. Moreover, should such investigafail to satisfy
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the practitioner that such a serious allegationreasonably be made, the
practitioner must refuse to make it, notwithstagdihe insistence of his
client. Should the client persist in requiring gractitioner to make such
an allegation in the absence of supporting evidetice practitioner
should refuse to act for that client.

In the case before us, no evidence, whether ordboumentary, was
adduced which would justify a reasonably compepeactitioner making
the allegations contained in the letter. The gissethat his client does
not make false allegations does not begin to gat& duty incumbent on
a practitioner. We do not accept the evidencédeRractitioner that there
was a report by a private investigator supportimgsé allegations when
neither the nameless investigator was called nartiva alleged report or
its contents placed before us.

We accordingly find that the Practitioner failediteat a professional
colleague with the utmost fairness and courtesy drat he made
allegations of improper conduct against fellow ptamers without a
reasonable or proper basis for doing so. We furthér that his conduct
involved a substantial failure to reach or maintreasonable standard of
competence and diligence and that he is accordmglyy of professional
misconduct.

Complaint C - Taylor

70

71

72

73

This complaint is similar to the immediately preicgdone as it also
involves serious allegations of discourtesy toagssional colleague.

At all material times, the Practitioner representdd Nancy Hall
in a Supreme Court action (Clv 1131 of 2006) agains
Mr Maurice Frederick Law, Ms Cheryl Law and Spuntty Ltd
(plaintiffs or Spunter). The plaintiffs were represented by
Mr David Taylor.

In separate proceedings in the Magistrates Courtl.dW was the
plaintiff in an action against the Practitioner tbe sum of $300 which he
claimed pursuant to an order for costs made inati/e Supreme Court
action on 12 June 2006.

On 31 July 2006, the Practitioner sent a facsinfiesimile) to
Mr Taylor alleging inter alia that Mr Taylor hadags 'underhand tactics'
in relation to the filing of a writ in the Suprer@®urt action, implying
that he had improperly altered the filing datehs trit.
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The Practitioner also filed a Summary of Facts Raie to the
Defence in the Magistrates Court action dated 282106 in which he
stated that Mr Taylor or his agent had misled tbarC

On 9 August 2006, the Practitioner swore an afiidau the
Magistrates' Court action, referring to the factmand stating that
Mr Taylor had deliberately misled Registrar Powelh 16 May 2006
(SFC page 9 - 10, paras 26 - 31

In his response, the Practitioner has admittedattwve allegations
save and except in two respects:

(@) he denied he was the solicitor of record in CM31
of 2006. His response in this regard, relevaresds as
follows:

The practitioners (sic) refused to be embroiledCity 1131
of 2006 because of the foul play by Mr David Taylor
falsifying the court records that CIV 1131 of 2008és filed and
served by the compliance date 10.2.2006 when itomsdone
at the instigation of the practitioner on 16.2.204f6er being
alerted by the practitioner on 15.2.2006. The fgracer did
not voluntarily enter his memorandum of appeararice
VIV 1131 of 2006 but was so induced by barristearACamp
to do so upon the importunation (sic) of his clighe late
Ms Nancy Cloonan Hall. Mr Alan Camp had undertateetake
out the practitioner's name from CIV 1131 of 2006ew the

former decided to pull out of the cafResponse page 14,
para 27); and

(b) in regard to the $300 claim in the Magistrafesirt
action, he states that it 'was a frivolous and tiena
claim induced by the misrepresentation of
Mr David Taylor to Registrar Powell '
(Response page 14, para 28

The Practitioner has repeated his assertion of raadd tactics in
para 29 of his Response, claiming that the allegas 'true and beyond
doubt'.

The Committee contends that the Practitioner hadeasonable or
proper basis for making those statements. It calstéurther that those
statements were in the circumstances improper eadeasonably to be
regarded as disgraceful or dishonourable by prawcéts of good repute
and competencé&sEC page 10, para 3R
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79 The Practitioner denies those contentions, alledivay he had a
reasonable and proper basis for making the statsnaginibuted to him.
A précis of his allegations justifying his condustthat Ms Hall, in a
certain affidavit, attested to the fact that CI\811of 2006 was never filed
on 10 February 2006 as claimed by Mr Taylor, that Telylor was
involved, through his agent, Mr Patrick O'Brien the falsification of the
Court records and he swore a false affidavit td #féect, Mr Taylor's
conduct in denying him access to the Court beforanfnds J, the
latter's expression of doubts as to the veracitylioTaylor's affidavit 'but
his hands were tied and yet in his judgment heesgad a subconscious
desire that the matter be decided again by thet@béppeal' and that a
letter from Registrar Powell to him dated 11 JuB@® stated that
the Court fees for the writ of summons of CIV 11812006 were
received by the Court's treasurer only on 16 Felr2@06
(Response page 14, para g2

80 We have had considerable difficulty in understagdamd dealing
with certain aspects of the Practitioner's respond&e have already
adverted to the prolixity of his allegations whidéwgely consist of
evidence liberally interspersed with conclusiongsumptions and
irrelevant, argumentative and emotive matters. Wahthe allegations
made in the Response were not mentioned, let atlangassed, in his
evidence.

81 The case of the Committee is simple enough. Tsle ¢anfronting
us is to determine which of the multiplicity of thBractitioner's
allegations are causally related to the Committesese and if so, whether
they reasonably justify the comments made by tlaetRioner in relation
to the conduct of Mr Taylor.

82 The complaint in effect, boils down to two separagies; first, the
alleged 'underhand tactics' in altering the datéliofy of the writ in the
Supreme Court action and secondly, misleading RagiBowell into
believing that he was the solicitor of record ie thupreme Court action
when - as he alleges - he was not.

83 In relation to the alleged falsification of the tythe evidence reveals
that the writ had to be filed and served on 10 &aty2006. The
Practitioner has alleged that it was only filed X February 2006 after
Mr Taylor was alerted by him the day before that trit has not been
filed timeously and that Mr Taylor had used undatchaactics by
improperly falsifying the Court records to indicdbat the writ had been
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filed on 10 February 2006, or that the alteratidrthe date on the writ
was 'done at the instigation of the Practitionef6rebruary 2006 ...".

The writ in question was handed into evidenE&hbit 1(B)). In
the middle of the writ appears a date stamp, '10Z0O6" while at the
right hand bottom of the page, a further stamp @adate at which the
Court fees were assessed as '10 Feb 2006', theotdtwe figure '10'
having been altered manually, to a '6".

In his cross-examination, the Practitioner claintéadt the date
stamp, '10 February 2006', appearing twice on thiewas not authentic.
His evidence was that 'maybe somebody got an afffioi put the date of
10 February 2006 on the writ' (T:21, 12.10.11). déposed further that
‘Taylor or his agent caused the stamp to be baeldato
10 February 2006' (T:22, 12.10.11). This evideischighly speculative
and cannot be accepted as a reasonable basisefeetious allegations
which were made against Mr Taylor.

Similarly, we are unable to accept his evidence 'thpeople told me
the writ had not been filed' (T:23, 12.10.11). Adeom the fact that the
evidence is clearly hearsay, no indication is gigerio the identity of the
two persons and the circumstances under which sfohmation was
forthcoming. The Practitioner's evidence thatdiisnt had also told him
so, having made several visits to the Registréfiseq is similarly hearsay
and vague and is rejected.

On the other hand, part of the four document bundiarked
Exhibit 1(B), is a document headed 'Payment Account' issuethbéy
Supreme Court, which reveals that the fee payable tlhe writ of
summons was $654.20 and the ‘payment details' agef@lows:

Personal cheque - Receipt No SCR 1348 - 10/2/2006 654.00
Cash - Receipt No 10/2/2006 .20
654.20

In elaboration of the date stamps on the writ andraply to
the Practitioner's letter to him, Registrar Poweltote relevantly as
follows:

You state you have a copy of the writ. In thatecgsu will note it has
2 dates on it:

The first is 10 February 2006 with a notation it fee was $654.20.
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The second is the assessment which in its origorah shows a date of
10 February 2006 and an assessment no. of 201702t assessment was
cancelled after close of business on 10 Februadg 2hen it was realised
by the Court that the cheque tendered for paymest $654.00 and was
therefore 20 cents short.

| assume that fact was forwarded to the plaintgfdicitors because on
16 February 2006 the correct amount was paid; $8b4redit card and
20 cents cash. The assessment stamp date wasl atick6 February 2006
and the new assessment no. 202483 entered ortehedattamp.

The assessment number is given on payment.

The assumption made by Registrar Powell above appgeaaccord
with the probabilities. Whatever the actual exptaon, what remains
clear is that there has been no credible evideddeceed before us to

suggest that Mr Tayloaltered the date stamp or in any way, whether by

himself or that he or his agent instigated iteraltion.

We accordingly find that the Practitioner had ngi®avhatever for
making the serious allegations that Mr Taylor wadtg of underhand
tactics or that Mr Taylor had falsified court docemts by improperly
altering the filing date of the writ. The fact thHa continued to repeat
those allegations in his correspondence with thenf@istee and in the
evidence before us accentuates the irresponsilpléucd embarked upon
by him.

It should be noted that our conclusions in relationthe alleged
falsification of the dates on the writ accord withe findings of
Simmonds J irSpunter Pty Ltd v Hall [No 2]2007] WASC 239, before
whom the identical allegations were made withogtsss (at para 117).

The second aspect of the Taylor complaint relatethe allegation
that he (Mr Taylor) had deliberately misled RegistPowell, by failing to
inform him that the Practitioner was not the sdtdiciof record in the
Supreme Court action.

The background to this allegation has been setlbave where the
contents of para 27 of the Practitioner's Respansaet out. As we have
understood the Practitioner's case, he was pemudye barrister
Alan Camp to enter a memorandum of appearance eg¢fendant's
solicitor in the Supreme Court action, but did mm so voluntarily.
Apparently, Mr Camp indicated that he needed toeham instructing
solicitor on record in order to appear for Mrs Halho prevailed upon the
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Practitioner to enter appearance on her behalf¢clwhe did; Exhibit 1,
page 154.

24 When Mr Camp decided at a later stage to withdnamfthe case,
he understood Mr Camp would ‘take out the pracis name
from CIV 1131 of 2006' Response page 14, para 27 Despite this
alleged understanding, Mr Camp did not do so.

95 On 2 May 2006, the Practitioner attempted to fileNatice of
Ceasing to Act as from 28 March 200&xkibit 1, page 13). That
document was not accepted for filing for reasortsraevant for present
purposes;Exhibit 1, page 132 and he was informed that he remained on
record as acting for Ms Hall. He was informed fertthat if he wished to
be removed as solicitor for Ms Hall, he had to makeapplication to that
effect; Exhibit 1, page 135.

96 On 4 May 2006, the Practitioner sent a detailecsifade to the
Registrar indicating a history of his appearanegeMs Hall and indicated
he no longer wished to act for herExpibit 1, page 137. On
16 May 2006, the Registrar referred to the abowsifale and informed
the Practitioner that as of that date he remaimethe record as acting for
Ms Hall; (Exhibit 1, page 138. The Practitioner in a further facsimile
dated 16 May 2006 informed the Registrar Powelt tlte did not agree
that he still remained on the recorBxhbibit 1, page 139.

97 The Practitioner alleged that it was on 16 May 2@t Mr Taylor
intentionally misled the Registrar by failing toform him that the
Practitioner was not representing Ms HalExlgibit 1, page 103 para 3
page 110 para ®

08 Although he deposed in cross-examination that kNl Taylor he
was never on record as solicitor in the SupremetCaation, the
documents referred to above indicate the contrély.repeated his denial
despite what the Registrar had said (T:16-17, 12190

99 He stated that he was fully aware that the acaussithe made
against Mr Taylor were serious (T:19, 12.10.11) persisted in alleging
that Mr Taylor was under a duty to inform RegistPawell that he did
not act for the defendant.

100 In light of the Court records and correspondenoenfthe Court, the
Practitioner's attitude is perplexing. Moreovée Tribunal has difficulty
in finding any basis for the alleged obligation n Taylor to inform the
Registrar as the Practitioner asserts he should dawe, particularly in
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view of the fact that the Court documents statediwtrary. Indeed, it
would have been misleading of Mr Taylor to haveinfed the Registrar
that the Practitioner did not represent Ms Hall whbke Court records
indicated the very opposite.

We accordingly find that there was no basis whatsoéor stating
that Mr Taylor deliberately misled the Registrailhe seriousness of
making such an allegation against a colleaguédfiesgiglent.

In relation to Complaint C, we find that there was reasonable
basis for the Practitioner's allegations that Mylda had resorted to
underhand tactics in falsifying a Court documeadar was there any basis
whatsoever for stating that Mr Taylor deliberatelymisled
Registrar Powell. These allegations were reckjesshde and the
Practitioner's conduct, as such, involves a subatdailure to reach or
maintain a reasonable standard of competence algkrdie. We
therefore conclude that the Practitioner is guilty professional
misconduct.

Complaint D - Mathias

103

104

In or about July/August 2004, Ms MathiasSlient) approached the
Practitioner to prepare a will and trust deed. S sought his
assistance in furthering an insurance claim. kotlg on from these
instructions is a series of complaints which wel deth seriatim below.

Failure to carry out instructions for inclusion in the will

In its SFC at para 35, the Committee alleges thaton about
July 2004 the Practitioner, at the request of then attended on the
Client at her home for the purpose of taking indians to draft a will.
The Client instructed the Practitioner to draft @l which provided,
inter alia, for:

() the appointment of the National Australia Barls
executor and trustee; and

(i) 60% of the Client's estate to be the subjdc ¢rust and
that the joint trustees be the Secretary of thetrAlian
Episcopal Conference of the Roman Catholic Chunth a
an executive director of Oxfam Community Aid Abroad
The trustees were to hold the funds on trust fgedrs
and pay all capital accrued after that time to mlper of
named beneficiaries as specified by the client.
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The Practitioner denies that the Client providda ‘specificities’
(Response page 15, para 35 His Response, however, contradicts his
statement to the Committee dated 5 October 200#himgt the history of
his relationship with his client, in which he redsrdetailed instructions
given by her when the costs agreement referredetowbwas signed
(Exhibit 1, pages 193 - 194, para)6

He drafted a will and trust deed which appointedandalf as
co-executor 'to supervise my Executor which is Thaestee Department
of the National Australia Bank ..." Ekhibit1, page 173. In
cross-examination, he stated that he drafted thHe ascording to the
Client's instructions and that it was her suggestitat he should be the
Executor (T:42, 12.10.11). The latter is in caotflvith what he informed
the Committee in a letter in answer to the compdairdated
30 October 2004, in which the suggestion of appuyihe Practitioner as
Executor came from hinEkhibit 1, page 191(e).

The probabilities are that he and not the Clierfiant suggested his
appointment as Executor and Trustee. This findsngupported by the
contents of a Professional Activity Report forwatd® the Client on
23 August 2004, Report). The Report, in the nature of an invoice,
describes the work performed by the PractitionBg time taken to
perform the work and the amount charged therefofhe Report
(Exhibit 1, page 214)contains, inter alia, the following notation:

(b) Discuss her legal problems of dealing with hkeen current
corporate executor who might mishandle her propetign she is
no longer living;

(c) Advising that it is possible to appoint a sitic as the co-executor
of her will together with her National AustralianaBk so as to
introduce a system of checks and balances.

We accordingly reject his evidence that the suggesbf his
appointment as executor came from the Client. Tinaing, however,
does not necessarily mean that he failed to carnyer instructions.

The Client did not give evidence. Her untestedsioer of events is
found in her witness statement dated 7 January gAldibit 6) in which
she states that the will drafted for her did natoad with her instructions
in that it named him as a joint executor and trisidich she had not
instructed him to do, and it did not contain themed beneficiaries
specified by herExhibit 6, para 6).
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110 Despite the conflict referred to above, we are lenéd find against
the Practitioner to the degree of satisfaction seae in such matters,
particularly in light of fact that the Client didon give evidence.
Accordingly, we find that the allegation that thea&itioner failed to
carry out instructions has not been made out.

(b) Failure to reach reasonable standard of competee in drafting
the will and trust deed

111 In preparation for the drafting of the will and gtudeed,
the Practitioner prepared a ‘'Memo of Legal Advit&emo).

112 A perusal of the drafted will, trust deed and thenmb reveals a
complex, convoluted set of documents, often diffido follow. The
Memo Exhibit 1, pages 197 -208 is an 11 page closely-typed
document, dealing with a host of issues relatingntits, which were
totally unrelated to the client. For example, ama a half pages are
devoted to a discussion of testamentary capacilysamity of a testator
with a citation of numerous cases, including quotest from cases, Iin
support of the requirement that a testator musbfogound mind. The
Memo goes on to deahter alia as to when a will takes effect and the
difference betweemter vivosgifts and testamentary gifts. None of these
issues have been tailored to, or were even remogdyant to, the needs
of the Client; her ability to make a will was neverquestion, nor were
any of the numerous issues raised in the Memo pfaactical use to the
client.

113 In the Report, the Practitioner records that herimed the client that
the Memo 'had taken more than five hours in myaedetime to prepare
and that | was going to charge her for only tworsbuExhibit 1,
page 21%. The Memo, in our view, is a classic case ofr@arvicing of
the Client.

114 The draft will itself purports to permit the testato alter its terms
by merely signing a memorandum which 'references Will and is
associated with a copy of this WillExhibit 1, page 174. That this
provision in the will does not meet the requirerseat a valid codicil
should be known to any law student.

115 The above involves a substantial failure to reachmaintain a
reasonable standard of competence and diligence thérefore conclude
that the Practitioner is guilty of professional casduct.
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Altering the written costs agreement after it vas signed by client

On 12 July 2004, the Practitioner drafted a cogt®ement in his
own handwriting in which the Client appointed him grepare the will
and trust deed for the sum of '$400 payable uperexecution of the deed
and the will'. At the end of the document, theédwing words are added:
'Extra 5 hours at $175 for written legal advidesértion).

The document was signed by the client and witneaselddated by
the PractitionerExhibit 1, page 213.

A dispute exists as to when and in what circum&arthe Insertion
was made. The Client states in her Witness Statethat the Insertion
did not appear on the document which the Pracatigresented to her
and which she signeé&xhibit 6, para 4).

The Practitioner, in his response, states thatrtbertion was made
in the presence of the client and with her consamd 'she signed it
[the costs agreement] to signify it as sucliRegponse page 15,
paras 37 - 38.

The Committee called Mr John Douglas Gregory, armpe#x
document examiner with over 30 years continuousee&pce in
handwriting and document examination. He examirited costs
agreement. By a series of tests referred to imdpert dated 6 July 2009
(Exhibit 1, pages 228 - 237 he came to the conclusion that the Insertion
was made 'using a different pen than that used rite vand sign the
agreement document dated 12 July 2004'. He thién'lsam unable to
comment when this questioned entry was added to dibeument’
(Exhibit 1, page 237.

Because the Practitioner did not challenge the irfosl of
Mr Gregory, it is not necessary for the Tribunabdtgail the various tests
used by him to arrive at his findings. The onlyntoent made by the
Practitioner was that there were a number of persi®desk and he must
have picked up a different pen to make the Inseifio54, 12.10.11).

The evidence of the Practitioner is contradictoiy.his Response he
pleaded that the Insertion was made befigaature, but in his evidence
in chief he stated that it was made affee agreement was signed. He
said that he had worked more hours and he addedextra words
(T:54, 12.10.11). It should be noted that, althoury his evidence the
Insertion was made because the trust would take, tthee extra words
were expressed to relate to five hours for 'writtegal advice', which
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according to the ReporEkhibit 1, page 219 was the actual time taken
by him to draft the Memo, completed two days after costs agreement
was signed.

123 An examination of the written agreement reveals tha inserted
words have been added in the small space betweesnth of the written
text and above the signature. Had the Insertianbwade prior to the
signature, it would have been unnecessary in oew WD squeeze the
words in, as they appear to be. We accordingly firat the Insertion was
made after the document was signed and was matdewien different to
the one used to write the main portion of the cagteement.

124 The important question arises as to whether thentctonsented to
pay $175 for legal advice taking five hours asetid in the words added
by the Practitioner. The Practitioner conceded hieaknew that additions
made to the document should be initialled (T:551@2.1), but he did not
think of having the document initialled at the tim&he initialling of
alterations to documents is so fundamental thatcewenot accept his
evidence that he did not think of it at the tintde knew that the addition
was important, as it clearly was (T:54, 12.10.11).

125 Notwithstanding the fact that the Client's Witn&atement (to the
effect that she agreed to pay $400 for the will andt deed and that the
inserted words did not appear on the document whingh was given to
sign Exhibit 6, para 4), was untested in cross-examination because she
did not give evidence, we find that the Insertioaswnot made in her
presence nor with her consent. The probabilitreBcate that, had she
consented to the additional fees, the Practitiomeuld most certainly
have insisted on her initialling this most impottahange. We reject his
evidence that he forgot to have the agreemenailaiti 'in the spur of the
moment' (T:55, 12.10.11). The initialling could leabeen done after
leisurely reflection at a later stage.

126 The seriousness of the insertion of additional {gfoms into a costs
agreement without the client's consent cannot leg-emnphasised. Such
conduct is at the top end of professional miscofydarad we accordingly
make that finding in relation to the Practitionethis instance.

(d) Charging client fees in excess of the agreed ammt

127 This complaint is linked to the Tribunal's findinigsthe immediately
preceding complaint by the Client. In order toldmanprehensively with
this complaint, it must be noted that about tersdafter the Client
instructed the Practitioner to draw the will andstrdeed, she instructed
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him to prepare a letter to be sent on her behaMandial Insurance in
respect of a travel insurance claim for lost luggdgsurance Claim).
The Practitioner advised her that he would charge $100 to prepare
such a letter which he duly didExhibit 1, page 188 (SFC para 39,

page 1).

In his Responsepége 15, para 3pthe Practitioner alleges that the
Client agreed to pay him 'about $300 if | were ssstul in her claim
attained of at least $1,000'. He averred thatwviais written down by the
client and signed by her. This appears to be stggdy a note scribbled
in what appears to be the Practitioner's handwriand signed by the
Client on 20 July 2004, that if the claim is sucsfekfor about $1,000, a
fee of $300 would be payablesee Annexure NCC - 12C to the
Responsg In a letter to the Committee dated 5 Octob&420the
Practitioner repeated that the client agreed to§s90 'but had to pay an
upfront fee of $100'Exhibit 1, page 189.

The Insurance Claim was settled for the sum of &ll.,5The cheque
was sent to the Practitioner who indicated to tHenC that he was
holding that cheque in trust 'pending your settletmod our bill of costs'
(Exhibit 1, page 184.

The bill of costs rendered to the client on 23 Astd2004 Exhibit 1,
page 18% of $1,732 purported to charge the Client for wpedformed
and attendances in relation to the preparatiomefill and trust deed at
an hourly rate of $175, making a total (excludin§T} of $1,225. There
is no mention in the bill of the sum of $400 fomaing the will and trust
deed referred to in the costs agreement signeldeblient.

By reason of our above finding that the inserticssvadded to the
signed costs agreement without the Client's knogdeand consent, the
bill of costs represents a fee that is not onlysgip excessive but
outrageous.

In relation to the fees rendered for the Insura@lzem, despite the
conflict between the Client and the Practitionertba fee agreed upon,
the fee charged by the client of two hours at §i&i5hour, on any basis
of the various versions which he gave, was excessAs shown above,
he agreed to work on the Insurance Claim for $30@. hourly fee had
ever been agreed upon and a charge of $350 fowdinke, even on the
version most favourable to the Practitioner, wasessive.

We accordingly find that the charging of fees f\Wwork on the will
and trust deed was grossly excessive and in respdot Insurance Claim
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excessive. We are of the view that his conducsandoing has been
dishonest and amounts to professional misconduct.

Intemperate and offensive language in letter tolient

The Client terminated the Practitioner's mandate arnabout
19 August 2004. In a letter to the Client dated ARgust 2004
(Exhibit 1, page 184, the Practitioner recorded the Client's withdregfa
her instructions, and enclosed the bill of costsrred to above.

In regard to the above complaint, the letter relMlyastates as
follows:

As a learned person and a professor in your owd, figou are now
equipped with the 'professional knowledge' that fiaue improperly and
stealthily acquired from us to benefit yourselfarway you think is most
fit and most economical to you ... In short, you handguced us to provide
you with draft copies of our handiwork in order $erve your private
purpose to defraud us of our professional feesdfysmng to give the
necessary details to render the instruments we weparing for you
complete and perfect ...'

The intemperate and offensive nature of the languegd speaks for
itself. In his Response, the Practitioner seenaltuit that 'the letter was
in all the circumstances offensiveRdsponse page 16, para 45 In
cross-examination, it was put to the Practitiotat the letter should not
have been sent in such terms. His response wasf tthee allegations
were true, he could see nothing wrong with theetgft:49, 12.10.11). He
stated that he used the word 'defraud’ in the stasénis Client 'used me
all the time' (T:49-50, 12.10.11)

We find once more that his conduct is most unseenly totally
unbecoming of a legal practitioner. We need saynoce than that this is
not the conduct which a member of the public istledt to expect from
any practitioner, let alone a reasonably competent okis attempt to
justify his conduct and to water down the meaningctv he sought to
ascribe to the word ‘'defraud’ merely exacerbates gbsition. We
accordingly find the Practitioner guilty of profemsal misconduct.

Attempt to subvert the jurisdiction of the Committee

The submission of the bill of costs to the Clieavg rise to a dispute
with the Practitioner. The dispute was finallytleet and in a letter
written by the Practitioner to the Client datedQ&ober 2004, the Client
agreed to pay $300 in full and final settlementabfclaims whatsoever
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and howsoever arising from the dispuiHtjibit 1, page 220. The letter
then ended as follows:

By signifying your acceptance of the full and finsgttlement of this

dispute and by way of your signing at the spaceigeal below, you have
agreed that you shall withdraw all complaints W@t have already made
or will make to the Legal Practice Complaints Cortea with regard to

the dispute.

139 The Client signed the letter accepting the termd la@r signature
was witnessed by the Practitioner on the same(8atement Letter).

140 The Committee contends that the above quoted podidhe letter
attempts to subvert the jurisdiction of the ComeatSFC pages 13 - 14,
para 49). In his Response, the Practitioner refers tdamorandum’
signed by the Client, who contacted him 'in theraftath of the complaint
to the LPCC'. He alleges that 'she indicated & themorandum that she
volunteered that settlement upon terms which sheeagand that she
volunteered to withdraw her complaint without amynpunction. She has
put her thought and intention in black and whitel ahe is estopped by
her conduct to contradict the terms of her writieeument witnessed by
the Practitioner'; dee Response page 16, para 48, Annexure NNC -9
and NNC - 10.

141 The memorandum to which the Practitioner refeggresumably the
Settlement Letter. No other document placed befmevas produced
relating to the settlement of the fee dispute oftfian the Settlement
Letter and Annexure NNC -9 attached by the Piangtr is the
Settlement Letter. The Annexure NNC-10 attachedpdoa 48 of the
Response in support of the allegations made inghitgraph has nothing
to do with those allegations but deals almost estely with alterations
made to the will and trust deed.

142 There is no evidence before us indicating that \sblenteered to
withdraw her complaint to the Committee', and tloeuwinents which he
has attached to his Response do not bear out #iflegations.

143 In his evidence in chief, the Practitioner stateat tvhen he drafted
the Settlement Letter, the complaint to the Coneaitiad not been made.
He stated that the complaint had only been madé $aptember 2004,
after settlement (T:41-42,12.10.11). In crossa@xation he stated that
when he drafted the Settlement Letter, he was ureatet a complaint
had been made. He stated that he added the ldshse about the LPCC
because 'she is astute and | thought she mightlaorhfo that body. It
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was put to him that, in that case, there was nad t@enention the LPCC
in the Settlement Letter, to which he replied thastopped her from
changing her mind (T:57,12.10.11). He statedhtnrtthat the last
sentence in the Settlement Letter was his idea8(T8.10.11) which is
contrary to the statement in the Response thatlibet volunteered to
withdraw the complaint.

The evidence of the Practitioner that the compleirthe Committee
had been made after the Settlement Letter had #edted and that he
was unaware of any complaint at the time of drgftihat letter is
demonstrably false. On 5 October 2004, (two weddefore the
Settlement Letter was drafted), the Practitiongm'scipal responded to a
complaint made by the Client to the CommittésHibit 1, page 217.
That letter was, in turn, in response to a lettemfthe Committee to the
Practitioner's firm dated 22 September 2004. heonceivable, in our
view, that the Practitioner was unaware of thisregpondence from
22 September 2004 to 19 October 2004 when he dréffie Settlement
Letter.

We accordingly reject his evidence that he was @amawof any
complaint when he drafted the Settlement Lettertaedallegation in the
Response that it was the client who volunteeredwithdraw the
complaint. If, on his evidence, he was indeed warawf a complaint
having been made, to what complaint was he refgnthen he drafted
the last sentence of the Settlement Letter?

We accordingly come to the conclusion that the tRrmawger's
intention in drafting the last sentence of the I8etént Letter was to
attempt to terminate the proceedings already ont foefore the
Committee. The effect of that conduct was an giteta subvert the
jurisdiction of the Committee. We find that a graener who attempts to
interfere with and undermine the work and procegsliof the regulatory
body is guilty of professional misconduct and wediad in relation to the
Practitioner's conduct.

Complaint E - Hall

147

148

149

This matter again involves the Practitioner's ¢lidvis Nancy Hall,
along with Spunter, both of whom featured in corml&€ above.

On 26 July 2002, Spunter lodged two caveats ovet kelonging to
Ms Hall, in relation to a loan made by Spunter te INAll.

Ms Hall denied that Spunter had a caveatable istt@nehe land.
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In January 2005, Spunter commenced proceedings ha
Supreme Court (CIV 1142 of 2005) to extend the ajpen of the caveats.
The Practitioner represented Ms Hall in those pedoeys.

On 20 January 2006, her Honour Justice Jenkins ighgol her
decision in the matter. Spunter's application xterd the caveats was
conditionally upheld.

On or about 13 February 2006, the Practitioner evtother Honour's
associate and in that letter he sd&al{ibit 1, page 239:

| refer to the written judgment of the above mattbich was delivered by
Her Honour Justice Lindy Jenkins in open court e 2¢" day of

January, 2006. This judgment is reported and cisd SPUNTER
PTY LTD -v- HALL & ANOR [2006] WASC 6. | represeatl and still

represent the First Defendant but the Second Deafenthe Registrar of
Titles of Western Australia, was not represented waill be accordingly
be notified by the First Defendant as to the outeainthis matter.

My client first made a section 138B applicationtte Registrar of the
Supreme Court of Western Australia to have the waveats of the
Plaintiffs against her Hazelmere and Grosvenor gnggs removed. But
the Plaintiffs applied to have the operation of tteveats extended.
Consequently, Her Honour extended the operation tled caveats
conditionally so as to enable the Plaintiffs t@ fdn equitable right claim
over my client's two properties in the Court wittdh days. Her Honour
through the intercession of Counsel for the PlHsmtinvoked the

Section 138B statutory 21-day period to be grarded to be made
available to the Plaintiffs once again for this gmse for which | as
counsel for the First Defendant had reluctantlyadrto. Her Honour had
initially suggested a 14 day compliance periodher conditional order to
extend the operations of the impugned caveats.s Zhiday period has
now elapsed with the consequence that those implugaeeats are now
automatically 'lapsed' in accordance with a propgerpretation of

subsection 138B(1) of the Act in light of the priéng circumstances.

In view of the inordinate delay and the consequiarhages which the
Plaintiffs had already caused to my client in asteps her funds and
addressing the needs of her mortgagees coupled thi¢h urgent
requirements of the Learned Judge Greaves of tpeokiLicensing Court
for the Colliefields Hotels to be operating agdimm therefore inquiring
from the learned Justice Jenkins the following:

a) Whether | should be making a formal ex-parteliegfion under
subsection 138C(3) of the Act, by way of Summon£iambers
through the 'delaying process' of the court to sseelknterim order
for the cessation of the operations of the impugraetats, OR
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b) Whether Her Honour would automatically exercisber
discretionary powers and make the Orders soughbyathe First
Defendants as indicated in the attached DRAFT ORIMEIR
APPROVAL dated the fday of February, 2006 in its amended
form if need be, forthwith, without any further repentation by
counsel for the First Defendant in an ex-parte iappbn for an
interim order under subsection 138C(3) of the Acthis latter
course of action is the preferred one as it wowldesthe First
Defendant's further costs.

If the learned Justice agrees to the latter coafsaction, | am assuring
her Honour that there will be no issue of a confiicinterest or conflicting
interests arising out of this matter for me to eont(sic) with as solicitor
and counsel for the First Defendant. | have noenbassured by the First
Defendant in writing that my legal fees have notrb@and are not being
made contingent upon the outcome of this case.

The Practitioner does not deny these contentiohsldes attempt to
explain his actionsResponse pages 17 - 18

Once more, we have considerable difficulty in ustierding the
Practitioner's explanation. He says in his Respdhat his purpose in
communicating with her Honour 'is to promote judicactivism'. He
mentions the 'peculiar circumstances of the lateHsllé and says that she
has been taken advantage of and that his purpose ‘twaprovide
information to ... the Supreme Court who are examgisnquisitorial or
investigative functions for the purpose of settargyht the administrative
functions of the Courts'. He considers that himwanication is '‘essential
to good government and must be capable of takiagedlearlessly'.

He refers to his 'administrative communicationadkegal necessity’
and he says that he should be 'excused as the dhamm to the late
Ms Hall would be greater by the omission of thatmadstrative
communication rather than by its commission'.

The Practitioner then says that '[tjhe particulacwnstances of the
case did not permit the Practitioner to communieabinistratively with
the solicitors for the other party until it was ttyge time for him to do so
and he did so as reasonably soon as he could dh2@66 as he
recognises that his duty towards the court is patainto his client's
interests' Response page 1para 59i). He did not intend, he says, to
‘'usurp the powers of the judiciary nor for tampegrinwith the
impartialities, integrity and independence of &iestienkins'. Somewhat
at odds to that statement, though, he continuessdyng that 'the
administrative communication' was in the nature 'af complaint

Page 35



157

158

159

160

161

162

163

[2012] WASAT 77

procedure against the errant solicitor for the ofhety for investigation
and is a step in those proceedings'.

He concludes by saying that as a consequence ekplanation, the
assertions made by the Committee are ‘incorrecingaregard to the
above circumstances'. His final statement inrdaggrd is as follows:

This is in conformance with the principle @albi jus, ibi remedium Where
law prevails, there is a remedy.

At the hearing, the Practitioner explained that wmiting to
her Honour's Associate he was merely attemptirgad the Court to the
fact that the period of 21 days, during which theveator was to
substantiate its claim of a caveatable interegth@énland, had expired. He
somewhat reluctantly accepted that this was noissme that he could
expect to resolve by writing to her Honour's Asatei but he remained
adamant that 'Jenkins J should be proactive' (T:B1,0.11).

He conceded that what he was actually seeking wasder that the
caveats had ceased to operate (T:63, 12.10.11).

He was asked by the Tribunal at least four timesthér he had sent
to Mr Taylor a copy of his letter to her Honour'ss@ciate and he finally
stated that he had not (T:65, 12.10.11).

There is no doubt that the Practitioner was seeliohgce from the
Court as to what his next steps should be - thavident from the terms
of his letter, in the passage beginning 'l am tleeeeinquiring from the
learned Justice Jenkins the following:'.

However, whatever his reasons for writing to henélar might have
been, there is a fundamental principle that theh®ulsl be no
communication between a judge and one of the ladailsers of a party,
otherwise than in the presence of, or with the iptes knowledge and
consent of, the other party. This principle is@a#tby Mclnerney In R v
Magistrates' Court at Lilydale; Ex parte Ciccong1973] VR 122
at 127, in a statement approved e JRL; Ex parte CJL (1986)
161 CLR 342 Re JRL) by Gibbs CJ (at 346). To do so would place the
integrity of the judicial process at risk and aldes to disclose that
communication will seriously compromise the integmf that process;
Re JRLby Mason J (at 350 - 351).

We find that the Practitioner's conduct in approaagher Honour
seeking her advice, whether legal or administratieebe improper and
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irregular. The Practitioner's attempt to justifg honduct by asserting (in
his Response but not in his evidence) that, byglsim he intended 'to
promote judicial activism' manifests a completéufa to understand the
ethics and workings of the Australian legal systdiven the most ardent
proponent of judicial activism would baulk at theea of a judge being
able to furnish advice of whatever kind to one bé tparties to the
litigation. We furthermore reject his evidencettin@ had no time to
inform his opponent of his intention to approachr Henour.

164 The Tribunal finds that the Practitioner's condurctwriting to a
judicial officer seeking legal advice in relatiangroceedings in which he
was retained and in which the judicial officer hdglivered a judgment
and, in any event, communicating directly with aligual officer in
relation to proceedings in which he was retainetthauit first advising or
notifying the solicitors for the other party was,all the circumstances, a
substantial failure to reach the standard of coempet and diligence that a
member of the public is entitled to expect fromeasonably competent
Australian legal practitioner.

165 We therefore conclude that the Practitioner istgwf professional
misconduct.

Complaint F - M & J Metals

166 In early 2005 the Practitioner was instructed tbfacM & J Metals
(M &J) in relation to the recovery of a debt of $7,607.85m
WA Patios & Pergolas.

167 On 9 February 2005 the Practitioner wrote to M €odfirming his
terms of appointment as its solicitor in the follog terms Exhibit 1,
page 25%:

| would like to confirm the terms of my appointmerg your solicitor in
this matter in the following:

a) You pay me the sum of $1,000.00 as a deposirttsvmy legal
fees forthwith.

b) You agree that, in addition to the $1,000.00vabgou will pay me
for my total legal costs up to the extent of 30%$8f608.65 plus
costs obtained from the other side, whichever s lapon the
successful completion of your claim.

C) All disbursements and out of pocket expensescabe incurred by
you.
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168 The Committee alleges in their complaint that tloenponent of
'to the extent of 30% of $7,607.65' representeéeastructure that was
contingent upon the amount ultimately recoveredtliy client. The
Committee relies on s 285 of the LP Act which reads

Contingency fees are prohibited

(1) A law practice must not enter into a costs agrent under which
the amount payable to the law practice, or any glathat amount,
is calculated by reference to the amount of anyrdwa settlement
or the value of any property that may be recoveiredany
proceedings to which the agreement relates.

Penalty: a fine of $10 000.

169 The Practitioner denies the allegation and conte(Rissponse
page 19 that in the letter sent to M & J on 9 Februaryp2Qhere is a
mistake in its contents, namely that the word 'pdheuld have been ‘or'".
The Practitioner goes on to say that the letteukshiherefore have read:

... 30% of $7,607.6%r the party and party costs the losing party should
pay to the winning partgTribunal's emphasis).

170 The Practitioner states that because the followrngds, ‘whichever
Is less' suggest that the two items referred tovalaoe separate items and
not one item. Thus the 30% is not a contingent butra measure of the
legal fees payable by M & J.

171 The Practitioner in his Response at page 19 stae®llowing:

a. He [the practitioner] did not take over the owshe of the debt
owning by WA Patios & Pergolas to M & J Metals Pty.

b. He therefore did not work on a contingency bdeis his just
remuneration because he did not intend to partakbe fruits of
the litigation on a percentage basis.

C. This is despite the fact that 30% of $7,607$mentioned in the
terms of the costs agreement. The 30% is only daerby both
parties as a measure of the amount of legal feesudd payable for
the legal services to be performed by the pracitio

d. That is why the words 'whichever is less' ig][siery important to
separate the two items.
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e. The practitioner wanted to be paid not 30% efuhlue of the debt
to be collected but the party and party costsithassessed at 30%
of the value of the debt.

f. This means that the practitioner wants to bed gar his legal
services irrespective of whether he is successfudoilecting the
debt for debtor. The legal costs for the work dbgénim amounts
to $2,282.30 only.

It is interesting to note that the above referendbe total legal costs
of $2,282.30 is exactly 30% of $7,607.65, being thtal value of the
debt. Further, there was no suggestion in theeeniel before us that the
Practitioner ever informed his client that thereswa mistake in the
contents of the letter of appointment.

Throughout the hearing the Practitioner confirnmeat he was aware
that as a solicitor he ought not to seek a contingdee from his client
(T:68, 12.10.11andExhibit 1, page 257 He maintained that the 30% of
$7,607.65 represented a 'guide’ only and 'The BOg#, whichever less,
means my fees is not contingent upon the outcohie outcome is just a
measuring rod. Whether or not the outcome has aekeieved, my fee is
still payable. Therefore | did not agree to a cugéncy fee...'.
(T:66, 12.10.11)

Under cross-examination the Practitioner went athér to explain
his proposed fee structure at (T:66-67, 12.10.11):

Mr Chin, if | can break down your proposed fee atinee, initially you do
request a payment of $1000 as a deposit forthwithies.

But in addition to that, so in addition to the $00Qou also seek total legal
costs?---Yes.

Up to the extent of 30 per cent of the 7000?---Yes.
Plus costs obtained from the other side?---Yes.

Whichever is less?---Not plus costs. Plus costaioéd from the side,
whichever is less. Which means that if | win tlese for you, | get paid
for all my legal work, and the value of the measofeny legal work is
based on your debt of $7600. That means it iseB@@nt, whichever is
less.
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That was contingent on what was recovered by tieatclwasn't it?---It is
not contingent, because irrespective of whethecover for you or not, |
will get 30 per cent. All right? | will get 30 peent, and that 30 per cent -
and if | get the court costs, that court costsamg to be mine. Which
means that if | get the court costs of $500, phes2100, so | get $2600.

But within that component is the recovery that'sdshon 30 per cent of
$7607.65?---Yes. Because there's a liquidated d8btis not contingent
on the outcome. Because | want you to pay me $2b86ther or not |
win the case for you or not.

On balance, the Tribunal does not accept the Hoastr's evidence
that the '30% of $7,607.65 represented a guide'.ontyis clear on the
face of the letter to M & J that the Practitionetssout a contingency basis
for calculating his legal fees. The Tribunal alsotes that the
Practitioner's argument reflects a poor understendif the concept of
contingency fees.

The Tribunal finds that the Practitioner's conduttseeking to
receive remuneration which varies in accordancé whe amount that
may be recovered, in addition to costs obtainethftioe opposing party,
was in all the circumstances improper and fell sloérthe standard of
competence and diligence that a member of the pigoéntitled to expect
from a reasonably competent legal practitioner.e Thibunal finds that
this conduct constitutes unsatisfactory professiooaduct.

Complaint G - Tylor, Powell and Fleay

177

178

On 11 March 2005, the police laid the following es
against Mr Rodney David Tylor, Mr James Francis afleand
Mr Steven John Powell:

1) Mr Tylor was charged with possession of 2 gramfis
methylamphetamine and possession of 0.1 gram of
cannabis in relation to the items found on his @ers

2) Mr Fleay was charged with possession of cannaiils
intent to sell or supply in relation to 486 gramg o
cannabis; and

3) Mr Powell was charged with possession of 3.6ngraf
cannabis and possession of a smoking utensil atioal
to the items found on his person.

According to the Committee, on or before 14 Mar6bZ, the
Practitioner acted for all three accused in reftatio the charges.
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However, the Practitioner in his Response denies tiHe says that he
interviewed all three accused separately 'in ot@énd the actual state of
affairs' Response page 20, para 72) He says that he subsequently
decided to act for Mr Tylor only. He says that Mior 'represents a
pathetic figure that needed his help mosRegponse page 20,
para 74(iii))). However, in the evidence which he gave laterthet
hearing, he said that he chose to act for Mr Tigmway of drawing 'a
lot'; (T:83, 12.10.11). He states that he belietieat Mr Powell was
obtaining assistance from Legal Aid and that hd tdl Fleay to engage
the services of a lawyer in Collie.

179 It appears to be common ground between the Conemétel the
Practitioner that between 14 March 2005 and 12I2005, the
Practitioner performed tasks including:

1) on 14 and 17 March 2005, writing to the Perthu€of
Petty Sessions on behalf of all three accused;

2) on 14 March 2005, writing to Perth Police Progens
on behalf of all three accused;

3) on 30 March 2005, representing Mr Tylor and Naly
in the Perth Court of Petty Sessions. On that day,
Mr Tylor pleaded quilty to  possession  of
methylamphetamine and possession of cannabis and
indicated a willingness to plead guilty to possasswith
intent to sell or supply 486 grams of cannabish{wrhich
he had not been previously charged). On the saye d
Mr Fleay pleaded not guilty to the charge of being
possession of the 486 grams of cannabis with intent
sell or supply;

4)  on 1 April 2005, writing to the investigatingficer on
behalf of Mr Tylor and Mr Fleay;

5) on 12 April 2005, providing detailed and jointrithen
advice to Mr Tylor and Mr Fleay; and

6) on 31 August 2005, writing to the Perth Court of
Petty Sessions and Police Prosecutions on behalf of
Mr Fleay.

180 The Practitioner continued to maintain that he oalsted for
Mr Tylor.  Mr Tylor was originally charged with possession of a
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prohibited drug Exhibit 1, page 26} but three days later he was charged
with possession of prohibited drugs with intent $ell or supply
(Exhibit 1, page 260)

Mr Tylor apparently pleaded guilty to those two chargdrFleay,
on the other hand, pleaded not guilty to the chafgpossession of a
prohibited drug.

As best we can understand it, both men acted oradhe&e of the
Practitioner.

The Practitioner disagrees. He says that he didctaor MrFleay,
but he could not allow 'an innocent person' taokamed for something he
had not done' (T:74,2.10.11). He went on to say immediately aftet.tha

Here you have one person admitting that the drulgissand the other
person denying that the drug was his. Who dddrniso?

The Practitioner summarised his approach to theteman his
responseResponse page 21, paras 75(c) and @} follows:

(c) The truth is not for what the three accused@es had to say for
themselves but it was something for the practiticimeascertain
and test it for himself.

(d) As he (the practitioner) was ascertaining theht of the case, it
was unavoidable that he had to give some prelimiaavice to
Mr Fleay and to MPowell.

It is difficult to discern from the Practitionerssponse and from the
evidence which he gave under cross-examinationhenée Practitioner:

(@) is denying that he acted for anyone other tadylor;
or

(b) convinced himself and having, as he put itedsmned
the truth, that he could safely continue to act &dr
three men, or at least Miylor and MrFleay.

If the former is the case, the evidence simply doassupport that
argument.

If the latter is the case, his approach is fundadaigrflawed.
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We have already set out the law as the Tribuna gaa respect of
conflicts of interest under the Tribunal's findingsComplaintA.

The finding by the Tribunal is that the Practitiongas between
14 March 2005 and 31 August 2005 guilty of profesal misconduct by
giving legal advice to and representing Mr Tylodavr Fleay in relation
to criminal charges against each of them in cirdamses where, to the
Practitioner's knowledge, the interests of eachusedt were, or were
potentially, in conflict. The interests of Mr Tyland Mr Fleay were, to
the Practitioner's knowledge, in potential and alciwonflict as to the
possession of the 486 grams of cannabis with iritestll, in relation to

which:
1) Mr Fleay was charged;
2)  Mr Tylor was not charged; and

3) where Mr Tylor, following advice from the Praainer,
admitted to its possession and was subsequently
convicted thereof.

In this complaint too, there is a second leg, ngmdblat the
Committee complains that the Practitioner was odurie 2006 guilty of
unsatisfactory professional conduct in providing Braccurate and
misleading response to the Committee in relatiaihiomatter.

On 12 June 2006, in response to an inquiry by tbenr@ittee in
relation to the Practitioner's conduct in represgntMr Tylor and
Mr Fleay, the Practitioner stated to the Commitieter alia, that:

4. Because of the apparent conflicting interesterggrMr Tylor and
Mr Fleay, | told these two men from the outset thabuld only

represent one person and the lot fell upon Mr Tylor

5. Mr Fleay was to find his own lawyer after | Harefed both parties
as to what their separate defences would be invglvi.

7. While Mr Fleay was getting his own lawyer, lesitled Court for
both of them merely to mention the case of Mr Fladyle | was
there to represent Mr Tylor although | did writes@bmission for
them to present to the presiding Magistrate.

8. Mr Fleay paid me no legal fees and | was mettedye to help him
while | was engaged by Mr Tylor to do the job famh
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The Committee contends that the Practitioner'sestant to the
Committee is inconsistent with the Practitionedaduct. The Committee
concludes that the Practitioner's conduct in progadan inaccurate and
misleading response to the Legal Practitioners Gams Committee fell
short of the standard of competence and diligehae & member of the
public is entitled to expect from a reasonably cetapt Australian legal
practitioner.

At the hearing, the practitioner admitted that red hmisled the
Committee (T:85, 12.10.11).

In Legal Practitioners Complaints Committee and Lee&te
[2010] WASAT 189, the Tribunal said at [24]:

In our view it is unacceptable, both to membershef public and to the
profession, for a practitioner to undermine thehatity of a regulatory
body by ignoring its requests for information oififeg to respond to those
requests with alacrity and with complete honesky. flaunt that authority
is to fly in the face of the legislative intent addsables the body from
executing its statutory functions. Such conduatiésved by this Tribunal
in a most serious light and will not be countenance

The Tribunal continued at [32]:

Such conduct brings the profession into disrepaotednes not constitute a
standard of practice which members of the publid gihe practitioner's]
colleagues can reasonably expect of a member dégja profession.

On the Practitioner's admission, we find that thraci#tioner has
misled the Committee and that the Practitionertsdaot in so doing fell
short of the standard of competence and diligehae & member of the
public is entitled to expect from a reasonably cetapt Australian legal
practitioner. He is accordingly guilty of unsasisfory professional
conduct.

We should add that had the Committee sought fraenTibunal a
finding in respect of this complaint that the Pitamer is guilty of
professional misconduct, we may have been so itlito do so.
However, the allegation by the Committee was oneumdatisfactory
professional conduct only. Although it is openthe Tribunal under
s 442 of the LP Act for the Tribunal to find a pmrs guilty of
unsatisfactory professional conduct even though rierral alleged
professional misconduct, the converse positiomtdime case.
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Complaint H - Clohessy

198 In  April 2006, the Practitioner was approached by
Mr Wayne Clohessy to provide family law advice tds hdaughter,
Ms Rochelle Clohessy.

199 On 12 April 2006, the Practitioner met with Ms Géssy and
received instructions in relation to the breakdafiher de facto marriage
with Mr Ross Merrick and in respect of arrangemefuis contact by
Mr Merrick with their child from that relationship.

200 The Practitioner was instructed that Mr Merrick hadesidential
address in Port Kennedy and worked at the StirNayal Base as a
member of the Royal Australian Navy.

201 On 14 and 16 April 2006, the Practitioner providels Clohessy
with drafts of a letter to be sent to Mr Merricklatng to the
arrangements proposed by Ms Clohessy for the cobtadvir Merrick
with the child and the division of property betwebam.

202 On 20 and 21 April 2006, the Practitioner sent logag a final
version of that letter to Mr Merrick through his i@manding Officer at
the Royal Australian Navy. The letter made a numiifeaccusations
against Mr Merrick, including that he:

1. had contact with prostitutes;
2. engaged in a sexual relationship with a femiailensate;

3. used steroids while on duty during his employnveith the Royal
Australian Navy; and

4. was physically violent towards Ms Clohessy dgrirtheir
relationship.
203 The Practitioner admits these factsRegponse page 22,
paras 79 - 87.
204 The Committee alleges that those accusations waearethe

circumstances scandalous and irrelevant and thatitmaer's conduct in
including them in the letter to Mr Merrick was,atl the circumstances:

1) a substantial failure to reach the standardoofpetence
and diligence that a member of the public is esditto
expect from a reasonably competent Australian legal
practitioner; and
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2)  conduct that would be reasonably regarded agatisful
or dishonourable by practitioners of good reputel an
competence.

The Practitioner disagrees. He sdgsgponse page 22, para 88e
was contacted by MSlohessy and her father who provided him with
‘evidence’, in the form apparently of copies of Skkssages, and that
what he said in the letter was true. He said MatClohessy could be
called as a witness to testify to those facts,cagdcher parents. He also
said that 'without the assistance of the prac&ipmntold harm would
have been caused to her by Merrick' (Response page 22, para 88{g)

In his instructions from M€lohessy's father, MEZlohessy told the
Practitioner that Mr Merrick had asked that alluia correspondence be
sent to him through Mr Merrick's mothdgxhibit 1, page 289)

At the hearing, counsel for the Committee tookPRhnactitioner to his
notes taken at a meeting which he had with QWshessy on
12 April 2006. The Practitioner's hand written notes ar&xtibit 1,
pages 301 - 304 with a typewritten transcription at page 298 630
Counsel asked the Practitioner whether what Ms&dsf said at that
meeting was the sole basis of his assertion tlafatis contained in his
letter were established. He agreed, although ldedathat those ‘facts’
were also based on 'telephone messages with ditikeds from the ship’
(T:90, 12.10.11).

The Practitioner was then asked:

Do you agree that it's completely inappropriateniake those allegations
in this sort of letter? (T:90, 12.10.11)

The Practitioner was not prepared to concede tHis.response was,
eventually:

| feel that | could have written it in a soft-saofigay but the softer way of
doing it is because this man is abandoning his @hild, he's so
irresponsible. (T:92, 12.10.11)

The Practitioner was then asked whether, in viewheffact that his
letter had been sent to Mr Merrick through a perfiom Practitioner
believed to be Mr Merrick's commanding officer, inght have kept the
language of the letter 'detached and approprigi@4(12.10.11).

The Practitioner agreed, but reminded counsel hlieahad marked
the letter 'confidential'.

Page 46



212

213

214

215

216

217

218

[2012] WASAT 77

In the Practitioner's closing submissions, he shat he did not
intend to insult or offend Mr Merrick (T:53, 13.1Q). He was merely
putting Mr Merrick on notice of what he was beingrased of. He said
that notice was 'a vital principle of fairness amge process in legal
proceedings' (T:54, 15.10.11).

The Tribunal has already commented at complainbBva that,
while it is undoubtedly the duty of a practitionsy carry out the
instructions of a client, that duty must be exadisnvith some care.
A practitioner cannot simply take the word of hrsher client and repeat
the client's assertions without having taken atgieal of care to inform
himself or herself that a proper basis for suchallegation has been
made. This, as we have already said, constitutesomduct of the most
serious kind.

While the Practitioner undoubtedly believed what Gdshessy had
told him and was outraged by what he believed toMyeMerrick's
conduct, the Practitioner cannot be excused farngrsuch a letter.

This is particularly so given that the letter wagstsas an attachment
to an email, regardless of the fact that the attmrit was marked
‘confidential'.

The Tribunal may however disagree with the Committeat some
of the accusations made by the Practitioner inl¢kter were irrelevant.
One of the things which the Practitioner asks Mrid& to do is to
forfeit all rights to the child. Accordingly, hfgness to have contact with
that child, and therefore his behaviour, could bel@vant factor.

However, the Practitioner did not provide any eucketo justify the
allegations which he made in the letter and we db believe that a
reasonably competent practitioner would make thelksgations in the
absence of that evidence.

We therefore find that the Practitioner made aliega of improper
conduct against a third party without a reasonallgroper basis for
doing so. We further find that his conduct invaleesubstantial failure to
reach or maintain a reasonable standard of competamd diligence and
that he is accordingly guilty of professional misdact.

Complaint | - Trust account

219

The Committee alleges that there were five instanbetween
April 2005 and February 2006 when the Practitioner:
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1) did not maintain a trust account within the megnof
s 137 of the LP Act 2003 and failed to deposit ttrus
monies to the credit of a trust account, as reduaad

2) failed to render an account in respect of lsgavices and
did not provide a notice in accordance with s 284 a

s 232 of the LP Act 2003, then applicable.

The law

220 The relevant sections of the LP Act 2003 are séetbelow for ease
of reference.

3. Terms used in this Act

trust moneysmeans -
(@) moneys that are received by -

(i) alegal practitioner;
(iv) afirm of legal practitioners;

(vi) an employee, officer or agent of a legal pitaarter,
incorporated legal practice, firm of legal
practitioners or multi-disciplinary partnership,

in the course of legal practice in this State for tise or
benefit of a person or persons other than the iestiut
so as to be under the exclusive control of the llega
practitioner, interstate practitioner, practiceymfi or

partnershipl.]

137. Trust moneys to be paid to trust account

(1) Every legal practitioner practising in this t8tavho receives trust
moneys must -

€)) deposit the moneys to the credit of a trustoant
whether a general account or an account maintdioed
one or other of the persons from whom, or for whase
or benefit the moneys are received, specificalhyg a

(b) retain the moneys in the account until -
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() they are dealt with as directed by the persamf
whom or for whose use or benefit they are received,
or

(i)  they are otherwise dealt with according to law

Subsection (1) does not apply when a legaltpi@wer deals with
the trust moneys as directed by the person frommyhor for
whose use or benefit, the trust moneys are received

Trust moneys -

€)) are not available for the satisfaction of aeptddue to, or
any claim or demand made by, a person other than th
person for whose use or benefit they are receixed,;

(b) must not be attached or taken in executiomatinstance
of any other person.

Nothing in subsection (3) affects a lien oridatlaim that a legal
practitioner may have over or against trust monegsder the
control of that legal practitioner.

Party may request bill for detailed items

A legal practitioner must include in each lfl costs for a lump
sum served under section 230(2)(b) a notice tgodreon charged
in the following form -

Within 30 days of receipt of this account you mayuire
me by notice in writing to provide to you an iteedsbill of
costs the subject of this account. Within 30 ddy®ceiving
an itemised bill of costs, you may require me byiagoin
writing to submit the bill of costs to a taxing ic#r of the
Supreme Court for review of the amount of costggi to
you, the subject of this account.

The notice must appear on the face page of b#cbf costs in at
least 10 point type size.

At any time within 30 days from the servicetbé bill for a lump
sum the party charged may require the legal prawét to serve
upon the party charged, in lieu of the lump sum, al bill
containing detailed items.
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4) Upon a requirement being made under subseiotne lump sum
bill is of no effect except that proceedings focaeery already
instituted under section 230 may be continued gné¢syed by the
court in which those proceedings were instituted wrder
section 236.

232. Party charged with itemised bill may give notie of intention to
tax

(1) Where a bill of costs contains detailed iteths, legal practitioner
must include a notice to the person charged iridb@wving form -

Within 30 days of receiving this account you mayuiee
me by notice in writing to submit the bill of cdsta taxing
officer of the Supreme Court for review of the ambof
costs charged to you, the subject of this bill asdts.

(2) The notice must appear on the face page of b#ichf costs in at
least 10 point type size.

(3) A person charged with a bill of costs that eimé detailed items
may -

(@) serve upon the legal practitioner, within 39sd&om the
service of the itemised bill, a written notice nfdantion to
have the bill taxed; and

(b) upon service of that notice, have the bill gy the
taxing officer.

Trust money

221 Money received from a client in payment of professi costs
already incurred clearly is not trust money but eyreceived in advance
of providing legal services and must be accounbec$ trust monies. In
this event, statute has prescribed the steps tofobbewed before
transferring that trust money into the solicitagsneral office account;
s 137 of the LP Act 2003.

M & J Metals

222 The costs arrangement with M & J is referred tocamplaint F,
which related to the legal costs which varied iaadance with the
amount recovered.
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From in or about February 2005 the Practitioneecdéor M & J. By
agreement dated 11 August 2005 the Practitionexeagwith a debtor of
M & J, Mr White, that funds received from Mr White reduction of a
debt to M & J would be paid to the Practitioneesgral practice account.
The Practitioner received on behalf of M & J fiv@yments amounting to
$5,000 which were paid into the Practitioner's peas account. The
Practitioner then arranged for his legal fees todeducted from the
amounts received in his personal account.

In relation to this complaint the Committee allegleat the
Practitioner dealt with trust money in a manneomgistent with his duty
under s 137 of the LP Act 2003, and failed to renae account and
provide a notice pursuant to s231 and s 232 of ltReAct 2003
respectively.

The Board's senior trust accounting inspector,
Ms Anna Maria Young, inspected the Practitioneitssfand accounting
records on 10 April 2006, prepared a report outgnher findings and
subsequently prepared a witness statement which deted
19 January 2010, markeBxhibit2. The Board undertook a second
inspection of the Practitioner's files on 26 May@0this was undertaken
by Ms Coombs and Ms Whitney.

The Board sought a response from the Practitiofter @iewing his
files and records. The Committee says that thectiomer did not
provide a response with respect to the issue ohawing issued invoices
and notices to the client. However, the Practdita response with
respect to the allegation that the funds oughtawehbeen placed in the
trust account is set out in two letters. The firat letter dated
27 May 2006, isExhibit 1, page 324 and the other, a letter dated
8 June 2006, iExhibit 2, Annexure D.

Essentially, the Practitioner's response is thaek@ained to his
client the dangers of not depositing the money thtrust account and
told M & J that they could give him a written diten pursuant to
s 137(2) of the LP Act 2003, so he could depos# thoney into his
personal account.

The Committee points out that under r 54(1) of ltegal Practice
Board Rules 200@WA) (LPB Rules), a direction of that kind must be in
writing and signed by the client.

At the hearing in this matter, the Practitioner wasss-examined on
the issue. He had asserted in his RespdrResppnse, page 23, para 92)
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that the money was transit money and was thereforeequired - so he
contended - to be placed into the trust accourmweé¥er, we reject that
contention because there is nothing before us gmesi that he had
received an instruction of the kind required toldyadt as transit money.
Indeed, the Practitioner ultimately conceded tieatid not have a signed
written direction under s 137(2) of the LP Act 263 M & J. He said
the following(T:11, 13.10.11):

Mr Chin, as far as | can tell - but you correct ihém wrong - amongst
your response there is no copy of a section 132temridirection to
you?---There is a letter that | wrote to him when &t the time when
Mr Geoff White is ready to settle, and he told riighee directions on the
telephone and I put it in writing to him.

But you did not receive a written and signed diggctfrom him, did
you?---Yes, | told him to sign it and give backme but somehow - other -

he did not give back to mgTribunal's emphasis).

So you don't have a written direction from him?esy but | gave him the
letter which contained his instructions, which xéd to him, and | gave a
copy to the LPCC. You have it?

230 In relation to the second issue surrounding thegelll backdated
invoices, when Ms Young undertook an inspectiorthef Practitioner's
files and records on 10 April 2006, she found nmices to the client on
file. At a subsequent inspection by the Board onhMay 2006
three invoices on the top of the file were foundg aelating to these
five payments, namely the amount of $2,000 on 14ust2005
(Exhibit 2, Annexure A, page 4. The Practitioner advised the Board
that this was $1,000 in legal fees and $1,000 shulisementsExhibit 2,
Annexure B, page 2. When subsequently asked why backdated invoices
had been prepared, the Practitioner's responss ietter of 8 June 2006,
(Exhibit 2, Annexure D, page 2, para 2was that this was an 'open file’,
and he was preparing for the Board's inspectio skid in that letter,
'l would then have backdated invoices in orderdbrgady for the coming
inspection’.

231 During cross-examination the Practitioner furthenfamed that the
invoice in his book was not prepared on the datavshon that invoice
(T:55, 13.10.11).

232 The Tribunal finds that the Practitioner failed deal with trust
money pursuant to s 137 of the LP Act 2003, fatedender an account
in respect of legal services and did not providecean accordance with
s 231 and s 232 of the LP Act 2003.
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Mr Jack Hildebrandt

233

234
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237

From in or about January 2006 the Practitioner dacter
Mr Jack HildebrandtNir Hildebrandt ) in respect of a deed of lease.

On or about 12 January 2006 the Practitioner recethe sum of
$750 from | and PL Hildebrandt on behalf of Mr Hilerandt, which was
paid into the Practitioner's general practice antouln relation to this
complaint the Committee allege that the Practitiodealt with trust
money in a manner inconsistent with his duty undet37 of the
LP Act 2003, and failed to render an account anovigde a notice
pursuant to s 231 and s 232 of the LP Act 2003a@sly.

The Board inspected the file and found that thetRi@ner received
$750 for preparing a deed of lease on 12 Janudl§ P@fore providing
the document to Mr Hildebrandt on 19 January 200khe Committee
stated that funds received should have been déaltaw trust money until
the work had been fully completed and an invoices wssued in
accordance with s 138 of the LP Act 2003. Ms Yostades in her report
(Exhibit 2, Annexure A, pages 4 - bthat the Practitioner's receipt shows
that the $750 was received on 12 January 2006 ecwrds show it was
banked on 16 January 2006.

When the Board inspected the file on the first oemmg
10 April 2006, Ms Young found a memorandum of advido
Mr Hildebrandt bearing a date 19 January 2006. é&l@v when
Ms Young conducted the second inspection on 11 20é%, she found
that the date of that advice had been amended rihanta
16 January 2006 and that the date of receipt waesnded manually to
19 January 2006, then back to 16 January Z8@6ibit 2, Annexure A,
pages 4 - . When asked about this, the Practitioner's respavas that
he changed the date upon the receipt from 16 Ja2086 to
19 January 2006 to 'tally up with the date of themmrandum of legal
advice' but that he did not change the date of teEmorandum
(Exhibit 2, Annexure D, page 3, para h

The Practitioner's response in his letter of 27 4896 Exhibit 1,
page 326 is that he met with Mr Hildebrandt and his wifen o
16 January 2006 and had by then prepared a des . leThe Practitioner,
on that date, ascertained that they were willingpay his fee of $750,
which they did on that day, and the Practitiondd tthhem to return on
19 January 2006 to collect the written advice.
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238 The Practitioner's response in his letter of 8 ROGSE (Exhibit 2,
Annexure D, page 3, para bis that he had not expected the Board to
examine this file as it was a 'closed file' and aotthe list of files the
Board requested to inspect. He stated the follgwirthat letter:

e) | apologise for this mistake as | thought theeaded date would
have avoided Ms Whitney and Ms Coombs inquiring udbimy
getting the legal fees before | did the work.

f) | actually did the work after before | got pdior it. Therefore,
there was no trust monies involved in this case.

239 At the hearing the Practitioner, although by somawdbscure and
contradictory dialogue, said the following (T:12;148.10.11):

So in this instance it's true, isn't it, thatu did receive the $750 before
you provided the deed of lease to the client?---Yebut after one or

two days' work (Tribunal's emphasis).

Yes, but the $750, that was actually for the defddase, not for the one or
two days' work. Is that correct?---Yes.

So do you accept that that $750 ought to have gueetrust?---No, |
never expect that to go into trust because - - -

No, 'accept’ - do you accept that it ought to hgwmee into trust?---No.

Mr Chin, it was also the case, wasn't it, thateéh@asn't an invoice on the
file. Is that correct?---Yes, but this Jack Hildeidt money was not given
to me immediately. It was after | have performegwork, and he's seen
the deed and he gave me the money.

They didn't receive the deed until some time latefhey received the
deed when they gave me the money.

Mr Chin, | put to you that your receipt showed ththeé money was
received on 12 January 2006 and banked on 16 Ja2086. That's the
evidence given by Ms Young?---Yes, and when waswbek done for
him?

On 19 January?---So the work was done for him odat®iary?

I'm now referring to your response in your letté2@ May 2006 which is
at page 324 of the book. If | could ask you tatar that?---3247?
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‘That they were willing to pay my legal costs whithey did on

16 January, | told them to come back on 19 Janfaaryy written legal

opinion'?---Yes. There was no money involved besealuhave done the
work for which they have paid me my dues only after work was done,
although this is contrary to the principle estdi#id by Privy Council of
Hong Kong where moneys received for work to be dan&ot to be

counted as trust moneys.

But the work in fact wasn't provided to the cliemitil after you received
their money?---No. You can ask them. | providenthat the time when |
received the money.

Mr Chin, this invoice addressed to Jack Hildebrdad®750 - - - ?---Yes.
- - - it bears the date 19 January 2006?---Yes.

Now, was this prepared after the board came angeated your
file?---After?

After the board came and inspected your file?---ivtiel the board came
to- - -

Did you prepare - - - ?---- - - -inspect my file?

Yes. Was this document prepared after the boarte and inspected the
Jack Hildebrandt file?---Yes. I'm not sure. I'ot sBure.

The Tribunal finds the Practitioner's response é¢arfadequate and
contradictory. We find that the Practitioner wasddfor his legal services
on 16 January 2006 and gave Mr Hildebrandt the manaum of legal
advice on 19 January 2006. The Tribunal notes that Practitioner
changed the dates on the receipt and memorandur tlasught the
amended date would have avoided Ms Whitney and &s1Ds from
inquiring about my getting the legal fees beforeditl the work'
(Exhibit 2, Annexure D, page 3, para 5(9) We accordingly find that
the Practitioner did not comply with his duty tmder an invoice and give
Mr Hildebrandt the necessary notices pursuanta8lsand s 232 of the
LP Act 2003.

The Practitioner, in respect of the issue regardingt money,
maintains that money owed to him did not fall witithe definition of
'trust money' therefore, there was no requiremanhiim to open and use
a trust account (T:55, 13.10.11) relation to this issue the Tribunal also
finds that the Practitioner dealt with trust momeya manner inconsistent
with the requirement under s 137 of the LP Act 2003
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Mr Vui Lin Chong
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From in or about July 2005 the Practitioner actedr f
Mr Vui Lin Chong Mr Chong) in respect of a property purchase.

On or about 12 July 2005 the sum of $750 was redeivy the
Practitioner on behalf of Mr Chong, and was pait ithe Practitioner's
personal account. The Committee allege that tlaetifoner failed to
send an account in respect of legal services ahdati provide notices in
accordance with s 231 and s 232 of the LP Act 2003.

In its investigation, the Board inspected the fded found that
the Practitioner received $750 on 12 July 2005 frdvin Chong
(Exhibit 2, Annexure A, page 5. At the time of the inspection there
were no invoices on the file. The Board soughtgponse and in his
letter of 27 May 2006Exhibit 1, page 326 the Practitioner apologised
for his 'remissness in not preparing the invoioe said that 'l was under
the impression that as long as the settlement nséatte discloses the
settlement fees to my client, there is no needafoinvoice because the
settlement statement itself acts as an invoice'.

In the Practitioner's responsResponse, page j9the Practitioner
seeks to rely on an invoice dated 12 July 2005¢kwiwas later found to
have been prepared and backdated after the Boapated the file.
At the hearing, the following exchange took platd, 13.10.11)

I'm putting to you, Mr Chin, that that invoice cduhot have been created
on 12 July 2005 and that's because - for two regsand you can tell me
whether you agree with me or not, because yourw#s inspected, an
invoice wasn't found?---Yes.

And on 27 May 2006, almost a year later, you apsekmjfor not preparing
the invoice, and you say you will prepare one?-s:Ye

Yes. So this invoice here could not have beengresgpon 12 July 2005,
could it?---Yes, that's right.

That's correct?---Yes.

So why have you put the 12 July 2005 date on B2eause | told you that
| have never been exposed with this particular @splemy legal training,

because as far as many matters is concernedaties for me, so | can't
touch it, so | didn't know. | didn't learn. | hevt learned. So when |
haven't learned, when they say, 'You want an irerdicne,’ so, okay, my
commonsense tell me I'm not dishonest. | have shgou the receipt.

That's the money that | received. You want inv@ic8imple. | prepare

on the date when it was supposed to 4d ribunal's emphasis).
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We accordingly find that the Practitioner did namply with his
duty to render an invoice and give the Client thexassary notices
pursuant to s 231 and s 232 of the LP Act 2003.

Mr Joseph Ebans Atmojo

247

248
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250

251

252

This allegation was also conceded by the Pracétianthe hearing.

The facts of the matter are that the Practitiofiemn in or about
August 2005, acted for Mr Joseph Ebans Atmé&jo Atmojo ) in respect
of the preparation of a will. On or about 30 Aug2@05 the sum of $100
was received by the Practitioner on behalf of MmAjo, and was paid
into the Practitioner's personal account.

The Committee alleges that the Practitioner faitedend an account
in respect of legal services and did not provig@tice in accordance with
s 231 or s 232 of the LP Act 2003 to Mr Atmojo.

During its investigation the Board inspected tHe &nd found that
the Practitioner received $100 on 30 August 2005respect of the
preparation of a will. The signed will was on tfie and dated
30 August 2005. At the time of the inspection ¢éhesere no invoices or
notices on the file. The Board sought a respomgk ia his letter of
27 May 2006 the Practitioner apologised for nopprang an invoice and
said that he would have one prepared.

Once again, during cross-examination, the Prangti@onceded that
he had prepared the invoice after the Board inspedhe file
(T:17, 13.10.11):

So this is an invoice to MrJoseph Ebans Atmojo.t's Idated
30 August 2005 and it's for $100?---Yes.

Yes. So again, Mr Chin, I'm putting to you thaattlinvoice could not
have been prepared on 30 August 2005?---Yes.

That's correct?---Yes, but can you tell me whaheselement of honesty -
dishonesty there?

The Tribunal therefore finds that the Practitioder not comply with
his duty to render an invoice and give Mr Atmoj@ thecessary notices
pursuant to s 231 and s 232 of the LP Act 2003.
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Mr Antonio Politi

253

254

255

256

From in or about April2005 the Practitioner actefr
Mr Antonio Politi (Mr Politi) in respect of two matters, being the
purchase of a property and the licensing of a Vehic

In relation to this complaint the Committee allegdsat the
Practitioner dealt with trust money in a manneomgistent with his duty
under s 137 of the LP Act 2003, and failed to rende account and
provide a notice pursuant to s231 and s 232 of ltReAct 2003,
respectively.

This matter concerns two files: one related to libensing of a
stretch limousine, and the other file related te #ettlement of the
purchase of a property. The Board inspected anahdfothat the
Practitioner received and paid into his personaoant a number of
payments on these two matters which were set outM#Young's
statement, being:

6 April 2005 $51.00
2 June 2005 $846.00
28 July 2005 $1,000.00

The Board alleged that the above were trust maamelsfound there
were no invoices on the file at the time of thepedion. The Board
sought a response from the Practitioner. The Hoastr appears to have
provided differing explanations in his letters tbet Board dated
27 May 2006 and 8 June 2006.

Response on 27 May 2006

257

258

On 27 May 2006 Exhibit 1, page 326 the Practitioner essentially
said that the $51 received on 6 April 2005 reldtethe fact that he had
paid court fees to the State Administrative Triduinem his credit card
and the Client repaid him in cash.

The Practitioner states that the amount of $84@ dane 2005 was
paid by the client to him in cash for the settletmeatter. It was noted by
the Board, however, that settlement occurred moae bne month later
on 5 August 2005, as set out in the Practitioretter of 8 June 2006 and
evidenced by the stamp duty statement, which &lagtd to Ms Young's
witness statemenEkhibit 2, Annexure D, page 7.
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Regarding the payment of $1,000 on 28 July 2005tlaetitioner, in
his letter of 27 May 2006, said that it relateddgal fees for the vehicle
licensing matter '... which should have been includedny legal fees in
my account. | will make the necessary amendmemdade this amount
as my legal feesExhibit 1, page 326.

Response on 8 June 2006

260
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The Practitioner sent a further letter to the Bodatked 8 June 2006
(Exhibit 2, Annexure D) in an attempt to clarify the situation. The
explanation provided in the letter is somewhaticlift to follow but in
essence the Practitioner asserted that the $84f%veecon 2 June 2005
was not for the property settlement matter but aasally for the vehicle
licensing matter, after deducting disbursementsfotiunately the receipt
simply states 'Legal fees' and 'Cashed not banked'.

Further, in relation to the payment of $1,000 onJag 2005,
the Practitioner's evidence on this point was vaguEhe Practitioner
states he received $670.50 as legal fees on 3@00Qk for the property
settlement matter as he began work on this matterl bJuly 2005.
However, Ms Young found that the $1,000 was a ckatra personal
cheque payable to the Practitioner, with no recofdt having been
deposited into his bank account.

In his letter of 8 June 2006Exhibit 2, Annexure D, page 3,
para 6(a)) the Practitioner concedes that '... as a resultidiriot updated
them [files] in preparation for the arrival of Mshithey and Ms Coombs.
| have since issued the invoice for these two'files

At the hearing the Practitioner gave evidence bagpech his version
of events outlined in his letter of 27 May 2006 rklation to the $846
paid on 2 June 2005, the Practitioner confirmed tha money was for
the property settlement matter, and that the sedthd occurred on
15 July 2005 (T:18, 13.10.11). The Practitioner thea vaguely
maintained that the invoice was prepared on 30J00pb and stated that
the reason for its absence on the file inspectedMsyYoung on
10 April 2006 was that 'it could have been placeahenvhere and | put it
back there' (T:18, 13.10.11).

In respect of the amount of $1,000 that was redeian
28 July 2005, the Practitioner conceded that degps fact that the date
of the invoice reads 30 July 2005, the invoice wapared after the trust
account inspector came on 10 April 2006 (T:19,@3.1). However, he
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then went on to say that 'l don't know. | couldrdmember’
(T:19, 13.10.11).

The Tribunal finds that the Practitioner did no¢are the necessary
invoices or notices to the client pursuant to s 281 s 232 of the
LP Act 2003 as evidenced in his letter to the Board 8 June 2006,
whereby he stated that after the Board's inspedtioawve since issued the
invoices for these two files'Ekhibit 2, Annexure D, page 3, para 6(3)

The Practitioner, in respect of the issue regardingt money,
maintains that money owed to him does not fall witthe definition of
'trust money' and therefore there is no requirenf@nhim to open and
use a trust account (T:55, 13.10.1h) relation to this issue the Tribunal
also finds that the Practitioner dealt with trusbrmay in a manner
inconsistent with the requirement under s 137 efltR Act 2003.

Mr Rodney Tylor

267
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The arrangement with Mr Rodney Tyldvi( Tylor ) is referred to in
complaint G.

The Committee alleges that from in or about Fely@806 the
Practitioner acted for Mr Tylor in relation to aimmmal matter. On
9 February 2006 the Practitioner received the str®260 on behalf of
Mr Tylor, which sum was paid into the Practitiosegeneral practice
account.

The Committee further alleges that the Practitidaded to send an
account in respect of legal services and did nalvige a notice in
accordance with s 231 or s 232 of the LP Act 2@08It Tylor.

The Board had inspected the file and found thaO$&8as received
by the Practitioner on 9 February 2006 and waslapbsited. On the file
was a statement of material facts witnessed by Rhactitioner on
31 January 2006. However, no invoice was locatéenwvthe Board
inspected on 10 April 2006. On 27 April 2006 wheooanplaints' officer
from the Board conducted a further inspection effite, an invoice dated
9 February 2006 was evidemixhibit 2, Annexure A, page 7.

The Board stated that the invoice appeared to lokdaded after
Ms Young's inspection. The Practitioner's respars@7 May 2006 was
to 'apologise for not getting the invoices prepaoedtime’ Exhibit 1,
page 327.
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At the hearing the Practitioner stated, althougimesghat vaguely,
that he prepared the invoice after 9 February 2068mely on
16 May 2006 (T:20, 13.10.11fxhibit 1, page 327.

The Tribunal therefore finds that the Practitioder not comply with
his duty to render an invoice and give the clidrg hecessary notices
pursuantto s 231 and s 232 of the LP Act 2003.

The Committee alleges that the matters set out eabwithin
complaint I highlight the Practitioner's constaaitufre to maintain a trust
account and repeated conduct in failing to depwadgt monies to the
credit of a trust account is in contravention df33 of the LP Act 2003.
The Committee also alleges that the Practitionéliire to render
accounts and give the appropriate notice for léga$ in respect of the
clients was, in all the circumstances, a consisfaiire to reach the
standard of competence and diligence that a membéehe public is
entitted to expect from a reasonably competent ralish legal
practitioner.

The Tribunal finds that the Practitioner's conducanifested a
complete lack of insight and knowledge in relatiora solicitor's duties in
trust accounting so as to involve a substantiddifaito reach or maintain
a reasonable standard of competence, and as sundtitutes professional
misconduct in terms of s 403(i)(a) of the LP Act.

Orders

1. There is a finding that Mr Ni Kok Chin, betweabout
July 2004 and March 2005, is guilty of professional
misconduct contrary to thelLegal Profession Act
2008 (WA) by:

(1) acting for his son and for the vendor in the
purchase and sale of a business when the interests
of all parties, including his own interests, would
be in conflict and when he was a likely witness in
relation to a dispute relating to that purchase and
sale; and

(i) making a proposal to another practitioner that
avail himself of costs in relation to work that tha
practitioner did not perform, at the expense of the
defendant in the case.
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There is a finding that Mr Ni Kok Chin, on or foee
January 2005, is quilty of professional misconduct
contrary to thelLegal Profession Act 2008VA) by
failing to treat a professional colleague with ttenost
fairness and courtesy and by making allegations of
improper conduct against fellow practitioners with@
reasonable or proper basis for doing so.

There is a finding that Mr Ni Kok Chin, between
May 2006 and August 2006, is quilty of professional
misconduct contrary to theLegal Profession Act
2008(WA) by making allegations that another
practitioner had resorted to underhand tacticslsif{ing

a court document and by accusing that practiticofer
deliberately misleading an officer of the court.

There is a finding that Mr Ni Kok Chin, betweabout
July 2004 and August 2004, is quilty of professiona
misconduct contrary to thelLegal Profession Act
2008(WA) by:

(1) failing in a substantial way to reach or mainta
reasonable standard of competence and diligence
in drafting a will and a trust deed on behalf of
a client;

(i) inserting additional provisions into a costs
agreement with his client without his client's
consent;

(i)  charging his client fees for work which were
excessive;

(iv)  using intemperate and offensive language in a
letter to his client; and

(v) attempting to subvert the jurisdiction of thedal
Profession Complaints Committee.

The Tribunal found that a further allegation of
professional misconduct made against Mr Chin fointa

to carry out his client's instructions in the pnep@n of a
will and a trust deed was not made out.
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There is a finding that Mr Ni Kok Chin, on or calh
13 February 2006, is guilty of professional misagctd
contrary to thelLegal Profession Act 2008VA) by
writing to a judicial officer seeking legal advice
relation to proceedings in which he was retained ian
which the judicial officer concerned had deliverad
judgment and, in any event, communicating direwati
a judicial officer in relation to proceedings in iaih he
was retained without first advising or notifyingeth
solicitors for the other party.

There is a finding that Mr Ni Kok Chin, in Felary 2005
and thereafter, is guilty of unsatisfactory profesal
conduct contrary to theegal Profession Act 2008VA)

by seeking to receive remuneration from a clientctvh
varies in accordance with the amount that may be
recovered, in addition to costs obtained from the

opposing party
There is a finding that Mr Ni Kok Chin is guilof:

(1) professional misconduct contrary to the
Legal Profession Act 2008VA) by giving legal
advice to and representing two parties, between
14 March 2005 and 31 August 2005, in relation to
criminal charges against each of them in
circumstances where the interests of each accused
were, or were potentially, in conflict; and

(i) unsatisfactory professional conduct contraryite
Legal Profession Act 2008VA) by providing to
the Legal Profession Complaints Committee, on
12 June 2006, an inaccurate and misleading
response to the Committee in relation to this
matter.

There is a finding that Mr Ni Kok Chin, on or calh

19 April 2006, is gquilty of professional misconduct
contrary to thelLegal Profession Act 2008VA) by
making allegations of improper conduct against a
third party, Mr Ross Merrick, without a reasonalie
proper basis for doing so
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9. There is a finding that Mr Ni Kok Chin, between
February 2005 and February 2006, is qguilty of
professional misconduct contrary to thegal Profession
Act 2008(WA) by:

(1) not maintaining a trust account within the
meaning of s 137 of thd.egal Practice Act
2003(WA) and failing to deposit trust monies to
the credit of a trust account as required; and

(i) failing to render an account in respect of dkg
services and failing to provide notices in
accordance with s231 and s232 of the
Legal Practice Act 2008NA).

10. The Legal Profession Complaints Committee idileo
and serve any submissions on penalty within 21 adys
publication of these reasons.

11. Mr Chin is to file and serve any submissionspenalty
within 21 days of the service of the Legal Professi
Complaints Committee's submissions.

12. Subject to any further order of the Tribunhg fuestion
of penalty is to be dealt with on the papers.

| certify that this and the preceding [275] parpii@comprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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