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JUDGMENT OF THE COURT

JUDGMENT OF THE COURT:  The Legal Profession Complaints
Committee (the Committee) moves the court for alepthat Paul Masten
(the practitioner) be struck off the Roll of Préicmers (the Roll).

The court has received a report from the State Adhtnative
Tribunal (the Tribunal) pursuant to s 438(2)(ajhaLegal Profession Act
2008 (WA) (the Act). Pursuant to s 444(1) of the Attig report is to be
taken to be conclusive as to all facts and findicstained in the report.

The motion before the court is made pursuant td4%2) the Act.
That section provides that upon reading a reparnfthe Tribunal, the
court may, without any further evidence, make aiefarof orders
including the removal of the name of a practitiofitem the Roll.

The history of the proceedings

4

The matters out of which the report arises, andititings made by
the Tribunal upon which the report is founded,setout in the reasons of
the Tribunal inLegal Profession Complaints Committee and Masten
[2010] WASAT 47 {Tribunal decisior).

The Committee sought a finding by the Tribunal parg to s 438(1)
of the Act that the practitioner had engaged irffggsional misconduct by
illegal and dishonest conduct and intentional Hneafctrust, arising from
the practitioner's conduct related to a trust antaumd, in particular, the
unauthorised withdrawal of trust money which thagtitioner used for
his own benefit.

The practitioner was the sole director and principg a small
incorporated legal practice, Denning Deane MasténlLtl. The
practitioner was appointed executor and trusteeuadvill made by his
client. The client passed away ten days laterpnbate of the will was
granted to the practitioner. The practitionerisnfimaintained a trust
account ledger with respect to the trust moneyivedeon behalf of the
deceased's estate.

Noble House Holdings Pty Ltd, a company directelklgdoy the
practitioner, purchased a block of land on 24 Ndven?008 acting as
trustee of a trust of which the practitioner waseaeficiary. Settlement
of the purchase occurred on 22 December 2008. Sthrty in respect of
the purchase was assessed at $11,115. The pmetithad some
financial difficulties at the time and that amouemained outstanding
until about 10 April 2009. At that time, the pn#icher authorised the
Office of State Revenue to deduct $11,115 fromfittme's trust account.
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10

11

12

An entry was made on 26 April 2009 in the trustcagctt ledger of the
client's estate which debited that account $11pirportedly in payment
of stamp duty liability.

In early May 2009, the entry in the trust accouetiger was
discovered by a solicitor at the firm and broughtthe practitioner's
attention. The practitioner alleged that the emtag due to a mistake by
the firm's bookkeeper. The practitioner did nqiar the errors to the
Board or act to rectify the errors prior to 12 M2§09 (the day after the
Committee commenced its investigation). The phiacier submitted he
did not report the errors due to the immense stilesshe was under in
both his professional and personal life. On 12 M&§9, the practitioner
deposited $11,115 into the trust account.

The Committee alleged that the practitioner engagequtofessional
misconduct between 10 April 2009 and 12 May 2009wbthdrawing
without authority and using for his own benefit disnfrom the trust
account. The Committee also alleged that the jcaetr made or caused
a false entry to be made in the trust account kedfja client of the firm
and that he failed to report any irregularitieshie Board.

The Tribunal held that the charges had been prowehe requisite
standard. The practitioner admitted authorising payment of $11,115
from the trust account, despite there being no gundthe trust account
for this payment. The practitioner also concedeat aan entry into the
trust account ledger of the estate could only Hmeen made by himself or
by the firm's bookkeeper under his direction. Tnactitioner asserted
that he had directed the bookkeeper to debit theemmdrom the trust
account ledger for the Office of State Revenue she had erred in
debiting the money from the trust account ledgeahefestate.

The Tribunal found that the practitioner knew dttahes that the
payment to the Office of State Revenue was outstgrahd that no funds
had been transferred into the trust account eltlgethe company which
owed the stamp duty or by himself to meet the liigbi The Tribunal
found in relation to the practitioner's submissidmat ‘the improbability
of his entire version of events led the Tribunatite inevitable conclusion
that the practitioner's evidence could not be del nor accepted:"
Tribunal decision[155].

The Tribunal found that the practitioner engagedprofessional
misconduct between 10 April 2009 and 12 May 20@@nely:

(@) dishonest conduct;

Document Name: WASC\LPD\2011WASCO0071.doc (CC) Page 5



[2011] WASC 71

JUDGMENT OF THE COURT
(b) illegal conduct namely stealing and frauduléalsification of
records;

(c) contravention of the Act; and
(d) an intentional breach of trust.
13 The Tribunal held that the practitioner contravened

(@) s 216(1) of the Act which obliges a legal piceto disburse trust
money only in accordance with a direction of a peren whose
behalf the trust money is held;

(b) s 226(1) of the Act which prohibits a practiey, without
reasonable excuse, from causing a deficiency intarsg or trust
ledger;

(©) s 228(3)(b) of the Act pursuant to which a pitemer must keep
trust records in a way which at all times disclogestrue position
in relation to trust money received on behalf of parson; and

(d) s 227(1) of the Act pursuant to which a pramtiér must report an
irregularity relating to the practice's trust acctsuto the Board.

14 In the Tribunal's sentencing decisidregal Profession Complaints
Committee and Mastej2010] WASAT 47 (S) $entencing decision
the Tribunal suspended the practitioner's pragisertificate pending the
outcome of these proceedings and ordered that rdnetitioner pay the
costs of the Committee, amounting to $38,502.25.

15 The practitioner was recently found guilty of oreuct of stealing
the sum of $11,115 in the property of the estatter af trial by jury in the
District Court of Western Australia: Bowden DCJABC, IND 1068 of
2010, 7 February 2011, ts 473igtrict Court decision). The practitioner
was sentenced to 9 months imprisonment, suspermtet2fmonths. In
his Honour's sentencing remarks, Bowden DCJ obddhet the offence
committed by the practitioner was so serious thady @ sentence of
imprisonment adequately reflected the culpabilify tke practitioner,
although his Honour exercised the discretion tqpend the term to be
imposed: District Court decisionts 479 - 480.

Relevant principles

16 The principles to be applied in an application ué tkind are well
established. The jurisdiction of the court to rem@ practitioner from
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the Roll is not exercised for the purpose of punghthe practitioner
concerned, but for the protection of the public dhd reputation and
standards of the legal professioRe Maraj (a legal practitioner)1995)
15 WAR 12, 25 (Malcolm CJ, Kennedy & Franklyn Jdesing);Ziems v
Prothonotary of the Supreme Court of New South Wal@957] HCA
46; (1957) 97 CLR 279, 286 (Dixon CJ, McTiernan|l&gar & Kitto JJ
agreeing);Legal Profession Complaints Committee v Brenn§2010]
WASC 198 [10] (Martin CJ, Murray & Hall JJ agree)ndsince the object
IS to protect the public and the reputation of theofession, the
consequences for the practitioner may be eitheemoilless severe than
they would be if the only object of the proceedinggs one of
punishment: Legal Practitioners Complaints Committee v Lashagsk
[2007] WASC 211 [19].

17 The critical question to be addressed by the cmuwhether the
practitioner is shown not to be a fit and properspe to be a legal
practitioner: Ziems (297 - 298);A Solicitor v The Council of the Law
Society of New South Walg2004] HCA 1; (2004) 216 CLR 253 [15];
Legal Practitioners Complaints Committee v Thorp2008] WASC 9
[43]. Fitness to practise law requires that thecptioner must command
the personal confidence of his or her clients,ofellpractitioners and
judges: In re Davis (1947) 75 CLR 409, 420 (Dixon Jyhorpe [43], and
Brennan [11]. The personal circumstances of the practtomay be
relevant to explain the conduct of the practitionenich is discussed in
further detail below.

18 Striking off is an order reserved for very seriaases, where the
character and conduct of the practitioner is seebet 'inconsistent with
the privileges of further practiceBarristers' Board v Darvenizg2000]
QCA 253; (2000) 112 A Crim R 439 [38]. In that eaghomas JA
observed that 'the quality most likely to resultstniking off is conduct
which undermines the trustworthiness of the priackdr, or which
suggests a lack of integrity or that the practgiocannot be trusted to
deal fairly within the system which he or she pssg’' [33].

19 Honesty and integrity are essential characteristcslired of legal
practitioners. The court has generally taken & werious approach to
cases in which a practitioner's conduct has inwbldeshonesty: see
Brennan [15], Legal Practitioners Complaints Committee v Palumbo
[2005] WASCA 129 [23];Legal Practitioners Complaints Committee v
De Pardo[2007] WASC 266 [14]. Honesty is particularly iomnpant
where practitioners are dealing with monies entididb them by their
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21

22

23

clients. Some of the minimum standards expectegrattitioners in
respect of money held on trust are set out by Ma«@J inRe Maraj

Integrity, reliability and an appropriate level ddfficiency in the
administration of money held on trust are all oiedi which any
reasonably experienced practitioner may be expetctedemonstrate, in
addition to being professionally competent in purguhis or her clients'
interests (25).

In this context, the Tribunal correctly stated ttheg public is entitled
to expect that practitioners will act 'with metious care and complete
honesty and accountabilitySentencing decisiofi21].

As observed by the Tribunal the misuse of trusdfuby a legal
practitioner is an extremely serious mattegentencing decisiorf21].
However, there have been several cases in whicingislity to keep a
trust account adequately has not lead to the picawtr being struck off
the roll: seeCouncil of the Queensland Law Society Inc v Cumms)g
Ex parte Attorney-General of Queensland and Ministéor Justice
[2004] QCA 138;Attorney-General and Minister for Justice (Qld) v
Priddle [2002] QCA 297;Legal Practitioners Complaints Committee v
Edward [2007] WASC 287. Importantly, in these cases ek of
dishonesty on behalf of the practitioner was a igant factor in the
decision to impose a lesser penalty.

In contrast, the courts will generally strike offefdulting
practitioners in serious cases of trust accounaldation, particularly
where dishonesty is a facto€ummings[22] (McMurdo P, Davies JA &
Fryberg J agreeing); see alSouncil of the Queensland Law Society Inc
v Wakeling [2004] QCA 42;Brennan. The need for such an approach
was emphasised in the oft-cited passage of Stkeéh Caw Society of
New South Wales v Jond&Jnreported, NSWCA, 27 July 1978):

Reliability and integrity in the handling of trufiinds are fundamental
prerequisites in determining whether an individigla fit and proper
person to be entrusted with the responsibilitierzgng to a solicitor.
Members of the public, many of them wholly inexpeaded and unskilled
in matters of business or of law, inevitably must great faith and trust in
the honesty of solicitors in the handling of moneystheir behalf. The
Court must ensure that this trust is not mispldd€y.

Where a practitioner has dishonestly misused tnasties, authority
clearly establishes that, almost inevitably, thestrappropriate order will
be to strike the practitioner off the Roll.
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Application to this case

24

25

The Tribunal found that the practitioner was digkgin that he
withdrew the sum from the trust account knowingt tifie@ trust account
did not hold any money to which either Noble Hoosehe practitioner
was entitled: Tribunal decision[176] - [177]. The dishonest conduct
continued over a period of time; namely, from theharisation of the
payment in 10 April 2009 (which was debited frone thccount on 26
April 2009) until the trust money was repaid onMay 2009 (the day
after the Legal Profession Complaints Committee rmoemced its
investigation). The practitioner had numerous oppuoties between those
dates to rectify the default but did not do sofakt, upon discovery of the
incorrect debiting of the estate's trust accound,dractitioner left Perth to
attend a birthday party in Melbourne and to inspast thoroughbred
broodmares: Tribunal decision[172]. The Tribunal concluded that the
practitioner lacked the character and trustwortsn&hich are necessary
attributes of a legal practitioneBentencing decisiof23].

The practitioner's conduct could not be describedaaemporary
lapse of standards of honest behaviour. The candearly establishes
his unfitness to practice by seriously breachirgttiist placed in him by
his client to deal with trust money in an honeshne, and not for his
own benefit. Further, the practitioner has demasti an absence of
insight into, or acceptance of, his dishonest cohduAlthough the
practitioner repeatedly asserted before this cimatt he fully accepts the
gravity of his actions, and that he recognises shaousness of the
offence, he continues to maintain that he had sbaiest intent. In this
respect, the court endorses the Tribunal's obsenvahamely that the
description by the practitioner of his conduct aseaaror' glosses over the
nature of the findings against hin8entencing decisiofi23]. This is not
a case where the practitioner has accepted fuporesbility for his
actions and has immediately attempted to rectifys¢hfailures. The
practitioner's dishonesty is heightened by the flaat he failed to report
irregularities to the Board, and falsely assertet the bookkeeper had
erroneously debited the money to the trust acclelgier of the estate.

Per sonal circumstances

26

The practitioner has submitted his single offersentirely out of
character. The practitioner has provided the comith numerous
examples of pro bono legal services and other igestontributions he
has made to the community, and has provided nuraefqmsitive
character references. The practitioner has sudntttat his behaviour
may be explained by his personal circumstanceteds the break down
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of his marriage, his mental health problems andrfanal difficulties. The
practitioner relied upon the District Court's recdimdings that the
practitioner suffered from an adjustment disorded #at the stress he
was under was a contributing and causative fadtdhe commission of
the offence:District Court decisionts 480.

27 In proceedings of this kind, personal circumstanads the
practitioner are not to be ignored; these circuntta are relevant where
they can satisfactorily explain the practitionecenduct: Legal
Practitioners Conduct Board v Kerin2006] SASC 393 [19] - [23]
(Gray J). However, the court cannot go beyondfitidings of the report
from SAT or 'draw any conclusions or inferencesomsistent with its
contents': Legal Practitioners Complaints Committee v Canfip010]
WASC 188 [70].

28 In Legal Practitioners Conduct Board v Jond2009] SASC 347,
Layton J found that the Tribunal had attached tomaga weight to the
circumstances of stress asserted by the practitidreg/ton J explained:

[D]uring this whole period of stress, the resporidegpeared to be able to
conduct his other legal functions and duties a$ plhis legal practice.

Further, it is one thing for the respondent to &&yfell down on his

administrative duties, it is another to say that $tress could account for
or even properly explain the use which he made ofhigs for business
and personal expenses when he knew that he waantibéd to use that
money. Stress may explain technical non-compliana#ters, but it does
not explain or excuse the use of monies to whiehréspondent knew he
was not entitled [39].

29 The weight given to personal circumstances canmnetroe the
fundamental obligation of the court to provide aygrate protection of
the public interest in the honesty and integrityenfal practitioners and in
the maintenance of proper standards of legal pecti

30 The Tribunal accepted that the practitioner waseurislemendous
stress', partially as a result of his marital peold: Tribunal decision
[153]. In Kerin, the practitioner submitted that the stress of his
matrimonial situation had contributed to his poandgment in
overcharging his client by approximately $12,000hite J stated:

[T]he practitioner's matrimonial situation may haféected his judgment.
| agree that this circumstance does extenuate rdifioner's conduct to
some extent. However, | do not regard it as beimgr@priate to attach
much weight to this factor in this case. Practiéian are expected to
maintain high standards of conduct even in timgseo$onal stress [44].
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34

Similarly, Williams JA observed iwakeling

Whilst one can sympathise with the respondentew\wof the problems he
experienced in his personal life, such factorsraresufficient to absolve
him from the consequences of his dishonesty. Hemwed deprived of the
capacity to understand that he was acting dishiynaatl the mitigating
considerations do not, in my opinion, absolve hiont the ordinary
consequences of his dishonest behaviour [47].

The same observations can be made, with equal, farahis case.
The Tribunal accepted the evidence of Dr Golic timetither the
practitioner's judgment nor his insight was impairend that despite
suffering this stress, he continued to cope andtiom well: Tribunal
decision [154]. The District Court may have made othediings in
respect of the practitioner's mental health andelstion to the offence;
however this court is bound by the findings of Wréunal, which have
not been appealed.

For these various reasons, while the court takksaécount of the
various matters that the practitioner has advangenhitigation of his
conduct, in a case involving dishonesty and abuigeust, such as this,
these matters will necessarily be of limited wejgintd subordinate to the
overriding obligation to protect the public interes

This case clearly falls into the category of sesi@mases in which
striking the practitioner's name from the Rollhe bnly appropriate order.
The court makes this order with the intention thia¢ effect of the
decision, as envisaged by Kirby P Dupal v The Law Society of New
South WaleqUnreported, NSWCA, 26 April 1990), 'should belsas to
leave no doubt in the mind of a practitioner inaficial difficulties,
exposed to the temptation of using without cleaharity the funds of
another, the consequences that will flow for thghtrito practise when
such misuse of funds is discovered' (1).

Costs of the application

35

Given the practitioner's financial situation, then@nittee does not
seek costs in this matter. In these circumstanteseems to be
appropriate to regard the costs of these procesdiagpart of the cost of
regulating the profession and to make no ordeo #set costs.
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Conclusion

36 For those reasons, the court orders that the ndirtiee @ractitioner
be removed from the Roll of Practitioners but makesorder as to the
costs of the application.
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