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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

On 24 April 2012, the Tribunal delivered its deacisithat a
legal practitioner, Ni Kok Chin, was guilty of num&s counts of
professional misconduct and unsatisfactory prodesgiconduct under the
Legal Profession Act 2008 (WA) in respect of conduct which occurred
between July 2004 and June 2006.

The findings included disgraceful and dishonouratoleduct, failing
to reach and maintain the standards of competendeddigence that a
member of the public is entitled to expect fromegdl practitioner and
failing to treat fellow practitioners and memberk the public with
courtesy.

The Tribunal considered that the only appropriagmgity to be
imposed on the practitioner was that his name shbal removed from
the Roll of Practitioners as he was not a fit am@ppr person to remain a
member of the legal profession.

As a result, the Tribunal made and transmittecpanteof its findings
to the Supreme Court (full bench) to enable the rCda make a
determination on the Tribunal's findings.

Introduction

5

Under theLegal Profession Act 2008 (WA) (LP Act) the applicant
(Committee) alleged that the respondefir éctitioner) had engaged in
professional misconduct and unsatisfactory prodesdi conduct, based
on numerous grounds. In a decision delivered orA@d 2012
(Legal Profession Complaints Committee and CH2012] WASAT 77
(Chin)) the Tribunal made findings that the Practitiomais guilty of:

1. Professional misconduct between about July 28064
March 2005, by:

(1) acting for his son and for the vendor in the
purchase and sale of a business when the interests
of all parties, including his own interests, would
be in conflict and when he was a likely witness in
relation to a dispute relating to that purchase and
sale; and
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(i) making a proposal to another practitioner that
avail himself of costs in relation to work that ttha
practitioner did not perform, at the expense of the
defendant in the case.

Professional misconduct on or before January 20§
failing to treat a professional colleague with titenost
fairness and courtesy and by making allegations of
improper conduct against fellow practitioners with@
reasonable or proper basis for doing so.

Professional misconduct between May 2006 and
August 2006, by making allegations that another
practitioner had resorted to underhand tacticslsif{ing

a court document and by accusing that practiticofer
deliberately misleading an officer of the courthaitit a
proper basis for doing so.

Professional misconduct between about July 28064
August 2004, by:

(1) failing in a substantial way to reach or mainta
reasonable standard of competence and diligence
in drafting a will and a trust deed on behalf of a
client;

(i) inserting additional provisions into a costs
agreement with his client without his client's
consent;

(i)  charging his client fees for work which were
excessive;

(iv)  using intemperate and offensive language in a
letter to his client; and

(v) attempting to subvert the jurisdiction of the
Committee.

Professional misconduct on or about 13 Febr2@6g,
by writing to a judicial officer seeking legal adei in
relation to proceedings in which he was retained ian
which the judicial officer concerned had deliverad
judgment and, in any event, communicating diregii
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a judicial officer in relation to proceedings in sl he
was retained without first advising or notifyingeth
solicitors for the other party.

6. Unsatisfactory professional conduct in Febr2f§5 and
thereafter, by seeking to receive remuneration fr@m
client which varies in accordance with the amounvat t
may be recovered, in addition to costs obtainechftbe

opposing party.

7. (1) Professional misconduct between 14 Marchb200
and 31 August 2005, by giving legal advice to
and representing two parties in relation to
criminal charges against each of them in
circumstances where the interests of each accused
were, or were potentially, in conflict; and

(i) unsatisfactory professional conduct on
12 June 2006, by providing an inaccurate and
misleading response to the Committee in relation
to a specific matter.

8. Professional misconduct on or about 19 April@0By
making allegations of improper conduct against a
third party without a reasonable or proper basisdfiing
SO.

9. Professional misconduct between February 2008 an
February 2006, by:

(1) not maintaining a trust account within the
meaning of s 137 of thieegal Practice Act 2003
(WA) and failing to deposit trust monies to the
credit of a trust account as required; and

(i) failing to render an account in respect ofdkg
services and failing to provide notices in
accordance with s231 and s232 of the
Legal Practice Act 2003 (WA).

The Tribunal ordered the parties to file submissiam relation to
penalty and costs and directed, subject to anyhdurorder, that these
Issues are to be determined entirely on the doctsmmmsuant to s 60(2)
of the State Administrative Tribunal Act 2004 (WA) (SAT Act).
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Statutory framework
7 Section 438(2) to (4) of the LP Act provides asoiwk:

(2) If, after it has completed a hearing in relatto a referral under
this Part in respect of an Australian legal pramti¢ér, the State
Administrative Tribunal is satisfied that the piioher is guilty of
unsatisfactory professional conduct or professiomakconduct, the
Tribunal may -

€)) make and transmit a report on the finding ® Supreme
Court (full bench); or

(b) make any one or more of the orders specified in
section 439, 440 and 441.

(3) If the State Administrative Tribunal transméseport in respect of
a legal practitioner to the Supreme Court (full d®nunder
subsection (2)(a), the Tribunal may, pending theerda@nation of
the Supreme Court (full bench), make the followamders -

@) an order that the Australian legal practitiomelocal
practising certificate be suspended for a specerbd;

(b) an order that specified conditions be imposed am
Australian legal practitioner’s local practisingritfecate
restricting the entittement of an Australian legal
practitioner to practise for a specified period.

4) Where appropriate, a report forwarded undesscion (2)(a) may
include either or both of the following -

@) a record of the evidence taken at the hearing;

(b) a recommendation that the name of the prangtidoe
removed from the local roll.

8 The 'local roll' is the 'roll of persons admittedthe legal profession
under [the LP]Act', known as the Roll of Practgrs, which the
Supreme Court is required to maintain under s 28@LP Act.

9 The orders referred to in s 438(2)(b) that the dmdd may make
following a finding that a legal practitioner is iljy of unsatisfactory
professional conduct or professional miscondudtie the suspension of
a practitioner's practising certificate, an impositof conditions on a
practitioner's practising certificate, the reprimdaof a practitioner, the
payment of a fine not exceeding $25,000 and anrdhdg a practitioner
undergoes further legal education.

Page 6



[2012] WASAT 77 (S)

The parties submissions

10

11

12

13

14

15

The Committee seeks an order that a report be s$iduimio the
Supreme Court (full bench) recommending that trectRioner be struck
off the Roll of Practitioners, contending that Iseniot a fit and proper
person to remain a legal practitioner. The Con®aitboints out that the
Tribunal's findings inChin were that the Practitioner had been found
guilty of both professional misconduct and unsatsfry professional
conduct in respect of all but one of the complamesle against him and
that these findings related to conduct which o@ulirin the relatively
short period between July 2004 and April 2006. sThhe Committee
says, is 'cause for great concern and warrantsedutaonsideration of
the penalty necessary to protect the public'. Tbenmittee also points
out that some of the findings are of dishonestyilexithers demonstrate a
lack of understanding on the part of the Practé@rorof the most
fundamental principles of legal practice.

The Committee also seeks an order that the Pragitinot apply for
a local practising certificate until the Supremeu@o(full bench) has
considered and determined whether the Practitisni#rto remain on the
Roll. The Committee says that the Tribunal canergkch an order under
s 441(m) of the LP Act.

The Practitioner's submissions are contained ineamail to the
Tribunal dated 14 May 2012, before the Tribunal ereed the
Committee's submissions of 16 May 2012. The Rrawér then provided
further submissions in a letter to the Tribunakda29 May 2012.

In the Practitioner's email of 14 May 2012, he st the reason
why his submissions predate those of the Commitseg¢hat he is
concerned that 'the LPCC and the SAT panel maynbde wrong tracks
again ...". He says that he is not guilty of anyf@ssional misconduct but
‘only unsatisfactory conduct, absent any wilful c¢oisduct or
misappropriation of funds or dishonesty on my panich impinges on
the issue of fithess to practise and removal frieenroll'.

He also says that the Tribunal failed to establisiens rea for
professional misconduct’ which he maintains théke tCommittee
[in Chin] must prove beyond reasonable doubt and not omadlence of
probability’.

The remainder of the email is difficult to understabut it appears
to be a copy of a series of comments made by thetiBoner on his
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web log or 'blogspot’, in which he invites respgmfom others who may
read his observations.

We do not find any of this to be of assistance.

The Practitioner's more formal submissions of 29 K@12 are
lengthy, extensively footnoted and extremely diffido understand. The
first 13 pages of the submissions are set out &@bla of 'jurisdictional
errors' contained in the decision@nin. The Practitioner then proceeds
to maintain his original contentiorChin at [4]) that the Committee, in
pursuing the complaints against him, is acting uexatious manner.

The detailed challenge to the findings of the Tindluin his email
and in parts of his submissions is entirely inappede and serves to
underline the contention of the Committee thatRhactitioner has little or
no appreciation of correct legal procedures.

The substance of the remainder of his submissieams to be that
from July 2004 to February 2005, the Practition@swa trainee lawyer
under supervision of his mentor' and that thereforeespect of his
conduct during that period, he is 'not culpableabrthe lower end of
culpability'.

He states that he is 'culpable in the commissiothefremaining
EIGHT ALLEGED CULPABLE OFFENCES' but he argues thhe
penalty should 'depend on the Degree of Culpabildy the
Blameworthiness of [the Practitioner]'.

He also says that [t]here is no justification tlee removal [from the
Roll] of [the Practitioner]' as he is 'a fit andoper person to practise law
and is not a public danger nor does he destrograrsh the image of the
legal profession.'

He then closes by providing his assessment of theifial's findings
in Chin and of the Committee's submission that a repatilshbe made
under s 438 of the LP Act.

The principles to be applied

23

The jurisdiction of the Court to remove a practigo from the Roll is
exercised, not for the purpose of punishing thetgraner concerned, but
for the protection of the public and the reputataond standards of the
legal professioniegal Practitioners Complaints Committee v Thorpe
[2008] WASC 9 at [43].
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Where an order for removal from the Roll is contéated, the
ultimate question is whether the material demotetrathat the
practitioner is not a fit and proper person to renalegal practitioner:
A Solicitor v The Council of the Law Society of NSW
(2004) 216 CLR 253 at [15]Re Maraj (a Legal Practitioner)(1995)
15 WAR 12.

Honesty, fairness and integrity are essential grasges to the right
to practise law. A willingness to engage in disk&tnbehaviour is of
central relevance to an assessment of a practisohmess to practise:
Legal Practitioners Complaints Committee v McKerlig2007]
WASC 119 at[8]; The Council of the New South Wales Bar
Association v Sahadg007] NSWCA 145 at [58].

Further, fitness to practise requires that the tgiagcer must
command the personal confidence of his or her tdjerfellow
practitioners and judgeB Re Davis(1947) 75 CLR 409 at 420.

In  Legal Practitioners Complaints Committee v Pepe
[2009] WASC 39, Murray and Beech JJ said the faltgnat [10] - [12]:

. the purpose of the maintenance of proper stasdardthe legal
profession for the protection of the public may uieg this court to
consider matters, particularly the seriousnesshefdffending behaviour,
which go beyond what might strictly be requiredstrure the outcome
that the practitioner is appropriately punished ald be unlikely to
offend in the same manner again. Not every ingtaricinprofessional or
illegal conduct will require the extreme penalty sifiking off, or even
suspension from practice, but there will be casksra the seriousness of
the conduct demands such a disposition becausamomistrates unfitness
for practice: Ziems v Prothonotary of the Supreme Court of NSW
(1957) 97 CLR 279, 298.

In the final analysis, however, the question remdhmat with which this
discussion of the applicable principles startedasyeto state, but not
always so easy to apply. As it was put by the Higlurt in A Solicitor v

Law Society (NSW) [2004] HCA 1; (2004) 216 CLR 2&i3265 [15]:

Where an order for removal from the Roll is contéatgu, the
ultimate issue is whether the practitioner is showh to be a fit
and proper person to be a legal practitioner ofShpreme Court
upon whose roll the practitioner's name presergpears.

It is plain that under the statute, the judgmenthef Full Bench upon that
issue is to be made as at the time when the cogglied upon to exercise
its disciplinary powers.
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Where the choice presented is, as in this casectafély between
suspension and striking off, useful guidance canobwined from the
judgment of Thomas JA, McMurdo P and White J agmgein Barristers'
Board v Darveniza [2000] QCA 253; (2000) 12 ACikn438 at
446 - 447 [38]:

Striking off is of course reserved for the veryisaes cases where
the character and conduct of the practitioner isns¢o be
inconsistent with the privileges of further praeticSuspension is a
less serious result, firstly because a limitedqekrs specified and
secondly because the right to resume practicedn fireserved
without any further onus upon the practitioner toye that he or
she is now a fit and proper person to practice.

The proper use of suspension is, in my opinion tliose
cases in which a legal practitioner has fallen Wwetbe
high standards to be expected of such a practitidng
not in such a way as to indicate that he lacksgtedities
of character and trustworthiness which are the ssy
attributes of a person entrusted with the respditsb of

a legal practitioner. (In Re A Practitioner (1984)
36 SASR 590 at 593 per King CJ).

The Tribunal's findings

28 The Tribunal has made some 13 findings of profesdimisconduct
and 2 findings of unsatisfactory professional catduwagainst the
Practitioner relating to his conduct between JW@4& and April 2006.
The Tribunal finds that the multiplicity of findilsgwithin that relatively
short period of time is in itself a cause for cance

29 The Tribunal has formed the view that the Pract#&iois not a fit and
proper person to remain on the Roll of PractitisheiWe have reached
this conclusion for a number of reasons.

30 First, the findings against the Practitioner in@ddfindings that
the Practitioner engaged in conduct that a praogti of good repute and
competence would regard as disgraceful and dishhabtauChin at [52])
or dishonest Chin at [126]). We also found that the Practitioner
attempted to subvert the jurisdiction of the ConteaitChin at [146]) and
misled the CommitteeChin at [196]). This kind of conduct is not
acceptable.

31 Second, the Tribunal also made findings againsttaetitioner for
acting in situations where a conflict of interestild arise Chin at [44]
and [189]), with no appreciation of the legal pmptes involved Chin at
[45] and [187]). This, coupled with the Tribundiisdings elsewhere in
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the decision inChin of the Practitioner failing to understand the basi
requirements of a valid codicil to a wilChin at [114]), the fundamental
principle that there should be no communicationween a judge and one
of the legal advisors of a party to a proceedingevise than in the
presence of, or with the previous knowledge andseonof, the other
party Chin at [162]), the concept of contingency fe€hih at [175]) and
the proper treatment of trust moneysSh(n at [275]), leads us to the
conclusion that the Practitioner's level of compegeis well below what
Is required of him to continue to practise. We o€ persuaded that this
situation could be remedied by the Practitioneremgding further legal
education.

Third, the Practitioner's manner and approach wir@mg to fellow
practitioners, his own clients and to third parti€hin at [68], [90],
[102], [137] and [214]) does not give us any coefide that the
Practitioner commands the respect of his fellowctiianers and the
public generally.

Finally, the Practitioner's palpable lack of ingiginto his
shortcomings as a practitioner is quite extraomjinaHis submissions
referred to earlier in these reasons demonstratethis lack of insight is
an ongoing issue. He expressly refutes any suggest dishonesty on
his part, he persists in denying any wrongdoing tred contents of his
submissions, which we will include with our reptotthe Supreme Court
(full bench), continue to demonstrate in our vievaek of understanding
of even basic legal principles. His contentiort tii@ was only 'a trainee
lawyer under supervision' is rejected.

The cumulative effect of these findings leads wesxamably to the
conclusion that the Practitioner is not a fit amdger person to remain on
the Roll of Practitioners.

Proposed order under s 441(m) of the LP Act

35

36

As mentioned earlier in these reasons, the Comenitte only seeks
an order that a report be submitted to the Sup@owet (full bench)
recommending that the Practitioner be struck a#fRoll of Practitioners,
it also seeks an order that the Practitioner nptyafor a local practising
certificate until the Supreme Court has consideaad determined that
issue.

However, we do not consider that it is open toaisnbke such an
order. Under s 438 of the LP Act, the Tribunal eather make and
transmit a report to the Supreme Court or makerdarainder, relevantly,
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s 441, but not both. The order sought by the Cdtamiis not one
included in s 438(3). We therefore decline to mide further order.

Costs

37

38

39

40

41

Notwithstanding the general position set out Iin7&l3 of the
SAT Act, where disciplinary proceedings have beemmenced in the
public interest by a vocational regulatory body ath@ vocational
regulatory body has been successful in the prosecudf those
proceedings, the affected person should be orderentribute to the
cost of the proceedings incurred by the vocatioegllatory body; see
Legal Practitioners Complaints Committee and Benarj2005]
WASAT 213(S) at [25]Benari).

The contribution the affected person should beireduo make lies
In the discretion of the Tribunal, having regardatioof the circumstances
of the case. Special matters can be taken intouat¢o determine what
Is a fair and reasonable costs order;Beeari at [26] - [27].

The Practitioner states the following in his sulsigss on costs:

[Section] 87(3) of theSate Administrative Act 2004 (the SAT Act)
requires the Applicant and the Board to compentdaeRespondent for
closing down his legal practice and unreasonablysiog him to incur
expenses, loss, inconvenience, or embarrassment resulting from the
proceeding or the matter because of which the proceedings was brought
including his loss of earnings without making fings of professional
misconduct or unsatisfactory conduct first ...

This submission further illustrates the fact tha# Practitioner has
little understanding of legal processes. The Tréurejects the
submission and we see no reason why the full ebstsied should not be
awarded.

We accordingly order costs in the sum of $16,721tH4 full amount
claimed by the Committee, to be paid within 30 daf/she date of this
order.

Orders

1. Pursuant to s 438(2)(a) of thegal Profession Act 2008
(WA), the Tribunal makes and transmits a reportht®
Supreme Court (full bench) in the form of its reaso
published on 24 April 2012, these reasons and the
Practitioner's submissions on penalty and costf) @i
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recommendation that the Practitioner be struck tio€f
Roll of Practitioners.

2. The Practitioner is to pay the Legal Profession
Complaints Committee's costs fixed at $16,721.4Biwi
30 days of the date of these orders.

| certify that this and the preceding [41] paratngpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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