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MURRAY & BEECH JJ

MURRAY & BEECH JJ: This is an application by the Legal
Practitioners Complaints Committee for an ordert ttiee respondent
solicitor be struck off the Roll of Practitionerpan the finding of the
State Administrative Tribunal (SAT) in a reportrismitted to this court
under s 185(2)(a) of thd.egal Practice Act 2003 (WA) that the
respondent was guilty of unsatisfactory conduct.

The unsatisfactory conduct, within the meaninghatt term in s 3 of
the Act, was illegal conduct. The finding embodiedthe Tribunal's
order made on 15 August 2008 was that the illegatiact occurred when
the respondent 'counselled a person not to givdeace at a District
Court trial and in doing so attempted to perveetdburse of justice'. The
finding was made with the consent of the respond&he SAT made and
transmitted its report to this court in the formtleé reasons for decision it
gave on 24 October 2008:egal Practitioners Complaints Committee v
Pepe[2008] WASAT 246.

By s 194(1) of the Act, such a report, 'is to destato be conclusive
as to all facts and findings mentioned or contaimethe report’. Under
s 194(2), this court, although it may receive fartbvidence (and we did
sS0) may, upon the basis of the reported facts, Snspend from practice,
or strike off the Roll of Practitioners, the legadactitioner who is the
subject of the report.

It was not suggested in this case that a fine wbelén appropriate
disposition by this court, but in response to thpli@ant's motion seeking
a strike-off order, the respondent submitted tHahgthy suspension from
practice would, in the circumstances, be an ap@tgdisposition. In
that regard, it is noted that s 194(2) does notitlithe period of
suspension, in contrast to the powers of the SAThijchy under
s 187(1)(a)(i), include a power to suspend the tgi@eer from practice
for a period not exceeding 2 years.

Thereevant legal principles

5

By s 203(1) of the Act, a legal practitioner struck the Roll of
Practitioners is simply not entitled to engageeagadl practice until he or
she has been readmitted to practice. That mayrdnggbt about by an
application to this court under s 34. The appilcatmust be supported by
a certificate of the Legal Practice Board thatBloard is satisfied that the
applicant for readmission is, in the opinion of B@ard, a fit and proper
person to be readmitted.
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6 The nature of the onus borne by such an applicadttle way in
which the Full Bench will approach the task of det@ing whether an
applicant is a fit and proper person to be readwhittvas discussed
recently by Martin CJ, Murray and Templeman JJ @igrg inRe Stokes;
Ex parte Stoke$2008] WASC 269 at [32] - [33]:

An applicant who has been previously struck from tbll must bear a
much heavier and distinctly different onus to tbatne by an applicant
seeking admission for the first time. In the casean applicant for
readmission, the applicant carries the onus of ipgothat there is no
significant prospect of repetition of the condutthe kind which resulted
in the removal of his or her name from the roll eesGregory v
Queensland Law Society In2002] 2 Qd R 583 at [18]. In this context it
Is worth repeating that the jurisdiction of the doin respect of the
maintenance of the roll of practitioners is notuagdiction exercised for
the purpose of punishing practitioners, but forghepose of protecting the
community Clyne v The New South Wales Bar Associatit960) 104
CLR 186 at 201 — 202), which depends upon the prawiof legal
services by practitioners of appropriate charatienesty and integrity.

However, if the court can have the requisite caarik that there will be
no significant risk of repetition of the miscondwehich resulted in the
removal of the practitioner's name from the rdlere is a public interest in
the restoration of the names of such persons tordlhe That public

interest derives in part from the fact that suctspes will be in a position
to serve the community by providing legal servicest also from the
encouragement of rehabilitation and redemptionhoté whose conduct
has, in the past, prevented them from conductimgy fbrofession — see
Kirby P in Kotowicz v Law Society of New South Walasmreported,;

NSWCA; 7 August 1987.

7 It is important to bear in mind that it is not ordy the stage of
determining the appropriate penalty for unsatisfigctonduct, but also at
the stage of determining whether an applicantfisand proper person to
be readmitted, that this court will consider thatdisciplinary power and
jurisdiction is not to be exercised for punitiverposes, but for the
maintenance of proper standards in the legal psamfesand for the
protection of the public in their dealings with hzavs.

8 In Re Maraj (A legal practitioner)(1995) 15 WAR 12 at 25,
Malcolm CJ, Kennedy and Franklyn JJ agreeing, said:

... the object of disciplinary proceedings is thetgction of the public and
the maintenance of proper standards in the legafegsion, rather than
punishment. It is clear from ... the authorities ethhave been repeatedly
followed in the Court that when the question is thiee a practitioner
should be struck off the Roll, the only questiomwisether the practitioner
is a fit and proper person to remain a member®fagal profession.

Document Name: WASC\LPD\2009WASC0039.doc (RB) Page 4



[2009] WASC 39

MURRAY & BEECH JJ

9 A variation upon that theme is the need for thisrcto ensure that
its disposition of the case is consonant with tleedhto preserve the
standing and reputation of the profession of tive ila the eyes of the
community. The Law Society of SA v Rodd2002] SASC 274; (2002)
83 SASR 541 was a case of a lawyer who had beeniated of sexual
offences in circumstances which did not directhiflet upon the
respondent’'s capacity to act as a legal practitioddonetheless, he was
struck off because, as Doyle CJ put it, at 546:[29]

The reputation and standing of the legal professiothe public eye are
important. Public confidence and trust in the lggalfession is important
to the effective functioning of the profession. Tleanfidence and trust
rest in part on the reputation and standing of ghafession. The public
could not view with respect, and have complete idemice in, a person
with such serious and recent convictions. WereGbart to continue to
hold Mr Rodda out as a fit and proper person toaiana member of the
profession, the standing of the profession as alevhwuld suffer. The
public would rightly doubt the standards of a pssien which permitted a
person who has recently committed such seriounoéfe to remain one of
its members.

As will be seen, in our view those observationsageosite in this case.

10 In other words, the purpose of the maintenanceaydqr standards in
the legal profession for the protection of the pubiay require this court
to consider matters, particularly the seriousne$sthe offending
behaviour, which go beyond what might strictly legquired to secure the
outcome that the practitioner is appropriately pbed and would be
unlikely to offend in the same manner again. Neérg instance of
unprofessional or illegal conduct will require tlegtreme penalty of
striking off, or even suspension from practice, there will be cases
where the seriousness of the conduct demands sdigip@sition because
it demonstrates unfitness for practiceZiems v Prothonotary of the
Supreme Court of NSW1957) 97 CLR 279, 298.

11 In the final analysis, however, the question remairat with which
this discussion of the applicable principles sthreasy to state, but not
always so easy to apply. As it was put by the Higlurt inA Solicitor v
Law Society(NSW)[2004] HCA 1; (2004) 216 CLR 253 at 265 [15]:

Where an order for removal from the Roll is contéatga, the ultimate

iIssue is whether the practitioner is shown notd@ldit and proper person
to be a legal practitioner of the Supreme Courtnupdiose roll the

practitioner's name presently appears.
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It is plain that under the statute, the judgmenthef Full Bench upon that
issue is to be made as at the time when the cocdllied upon to exercise
its disciplinary powers.

12 Where the choice presented is, as in this casectafély between
suspension and striking off, useful guidance carobtined from the
judgment of Thomas JA, McMurdo P and White J agiggein Barristers'
Board v Darveniza[2000] QCA 253; (2000) 12 A Crim R 438 at
446 - 447 [38]:

Striking off is of course reserved for the veryices cases where the
character and conduct of the practitioner is sedretinconsistent with the
privileges of further practice. Suspension is ssleerious result, firstly
because a limited period is specified and secobédlyause the right to
resume practice is then preserved without any durtbnus upon the
practitioner to prove that he or she is now a fitl goroper person to
practice.

The proper use of suspension is, in my opiniontliose cases in
which a legal practitioner has fallen below thehhggandards to be
expected of such a practitioner, but not in suelag as to indicate
that he lacks the qualities of character and tradtviness which
are the necessary attributes of a person entrusi¢id the
responsibilities of a legal practitioner. [Re A Practitioner(1984)
36 SASR 590 at 593 per King CJ.)

Thefacts

13 The material facts may be taken from an agree@rs&it of facts
placed before the SAT and from their findings mduae/ing regard to the
whole of the evidence before them. In addition,val appear, we
considered it to be appropriate to take in to eweeadditional material
tendered by the respondent, in the form, firstlyaseries of references,
particularly by members of the respondent's fanaihd friends, and
secondly, a further medical report made after tagment of the SAT for
the purpose of bringing up to date, evidence befwattribunal.

14 In 2006, the respondent was in a relationship,larsiae and violent
relationship, with a man named Murray. He and istheere indicted for
a conspiracy to cause a pregnant woman to miseatiyintent to do her
bodily harm. The indictment came on for trial imetDistrict Court.
Despite the obvious conflict of interest, the rexpent acted as Murray's
solicitor. She briefed senior counsel, Mr Shirr&€. Murray was
apparently a very jealous man, suspicious of anytaab between the
respondent and a member of the opposite sex. e ta consider that
she was having an affair with counsel. He acchseaf doing so.
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15

16

17

18

19

Murray's trial commenced on 21 August 2006. Theas publicity
in the media. As a result of a number of mattéms,trial was aborted on
22 August and it was to recommence before a diitgrery on 23 August
2006.

The respondent had a client named Fitzgerald. Hs & former
policeman and, in August 2006, was serving a sestefh imprisonment,
having been convicted of a corruption offence. sde the media reports
about Murray, contacted the police and told them Hssl useful
information.

On 22 August 2006, police officers took a statenfilorh Fitzgerald
at Casuarina Prison. In summary, Fitzgerald dzatl he had witnessed a
conversation between Murray and his co-conspirators which
terminating a woman's pregnancy by violence wasudsed. The
importance of this statement, if given in evideatéhe trial of Murray, is
obvious. The respondent appreciated that it weatdat naught counsel's
hope that a successful no-case submission migatitenced on Murray's
behalf.

The existence of the statement had been brouglietoespondent's
notice and to the notice of defence counsel bygmatsng counsel on the
morning of 23 August 2006. The respondent was tfodd consideration
was being given to calling Fitzgerald to give ewvide. Apart from the
impact of that evidence upon the trial process, ridspondent feared,
whether with or without justification, that when Kay learned of the
statement made by Fitzgerald, knowing of the dolifzlient relationship
between the respondent and Fitzgerald, he wouldnassa conspiracy
between the respondent, defence counsel and Fatdgeo have him
convicted and thus remove him from the scene. f8hesd that she
‘would be severely dealt with' by Murray. As wedarstand it, she feared
that Murray would physically punish her on the grdwf his paranoid
belief.

The respondent was able to make telephone conttctitzgerald.
She telephoned unsuccessfully. Shortly after tmatcalled her. Despite
the fact that the telephone operator at the pristththe respondent that
the conversation would be recorded, and motivatetlds concern about
the outcome of Murray's trial, and, as we undetstgrby her concern for
her own safety, the respondent discussed with &i&d whether he
should adhere to his statement and give evidembe.record made of the
conversation is in evidence before us.
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20

21

22

23

24

25

Listening to it bears out the finding of the SATatlihe respondent
was not motivated by concern for the position of bkent Fitzgerald.
The content of the conversation need not be regexihere. That what
was said by the respondent constituted an attempenvert the course of
justice in the trial of Murray is undoubted.

The respondent's tone of voice during the teleploamyersation is
emotional, but what she says is clear. She comesery telling
Fitzgerald that the prosecution case against Muisayeak without his
evidence. She asks if he can change his minddvaitir his statement and
decline to give evidence. He asks how he mightagout that. She
suggests that he might say that he has the deteilsg and he does not
wish to give evidence. She endeavours to pershiadéo do as she asks
by telling him that to give such evidence will ra®nefit him by causing
any reduction of his sentence, but will harm her.

She almost pleads with him to retract the statem&ie tells him it
will be difficult for him in court if he gives suclvidence. There will be
media publicity, and she implies that Fitzgeraldés will be difficult in
prison. She effusively expresses her gratitudenwhe the conversation
Is terminated, Fitzgerald tells her to leave ithwhim and he will see what
he can do.

On 25 August 2006 he retracted his statement. rLateOctober
2006, Murray was tried and acquitted. Fitzgeralaswot called as a
witness.

The respondent was indicted with the offence oénafiting to
pervert the course of justice on 29 October 20@&he elected trial by
judge alone and the indictment was tried by Fendd@8d on 24 and
25 June 2008. On 2 July 2008, for reasons thehshell by his Honour,
she was convicted. On the following day she vdaltilyt ceased to
practise as a legal practitioner and she has taihpted to resume legal
practice since then. On 11 August 2008, she waigiseed to 12 months
imprisonment suspended for 12 months.

Fenbury DCJ found that the respondent attemptegetwert the
course of justice by seeking to dissuade Fitzgefralch giving evidence
by improper means. She tried to make him feelyunl giving evidence.
She tried to make him feel sorry for her and hetngas Murray. She tried
to frighten him by saying he would be charged wlieare was no
evidence she had any basis upon which to offervieat. She told him
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that he would be likely to suffer personally if Wwere to go through with
it and give evidence in court.

M atter s personal to the respondent

26

27

28

29

30

We had before us a series of references by fellawyérs, all
tendered to the District Court in the sentencingcpedings. Without
exception, they testify to the respondent's timpractice as being one in
which, particularly in the field of the criminal ia she displayed
considerable ability and provided valuable sent@éder clients, without
there being any suggestion of professional impetpruntil the incident
the subject of these proceedings.

In addition, we received in evidence a furtheradibn of references
from the respondent's mother, her brother andrsistster-in-law and
friends. These people also speak highly of thpardent's character and
personal qualities. Their testimonials confirm tlestructive nature of the
relationship between her and Murray which, finali§ter the conclusion
of the matters with which these proceedings are@med, she has been
able to end. It is evident that the respondentrhade, and continues to
make, considerable efforts towards her rehabiitatin circumstances
made more difficult by her incapacity to obtain amployment once the
offence which she committed is revealed to a prasgeEemployer.

The other material upon which the respondent plgmasicular
reliance is a series of three medical reports byWhDy consultant
psychiatrist, who had been treating the responsiece July 2004. In the
year that followed the initial consultation thereasvsome in-patient
treatment as well as as an outpatient. She was agf@rred to Dr Wu
after a relapse, presenting similar symptoms, ity @907 .

On both occasions her problems were said to refwn
psychosocial stresses, 'leading to a breakdowretiremotional capacity
to cope, and manifesting in symptoms of depresaiwh anxiety'. She
was said to be 'heavily dependent on alcohol aganmof coping'. It is
clear that the second referral resulted from theakdown of the
relationship with Murray. Again, there was somepdatient treatment
required, as well as the prescription of a numbbatifeerent medications.
Dr Wu's first report is dated 26 July 2007.

In Dr Wu's opinion, the respondent has a vulnergi®esonality
which makes her subject to depression and parackatt At such times,
she is inclined to self-medicate with alcohol, lstie is vulnerable to
alcohol dependence and Dr Wu therefore recommetititdshe should
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31

32

33

keep up the prescribed medication, engage in agmogf psychological
counselling and commit to totally abstain from &lcb

Dr Wu made a further report, dated 3 September 2008 was
provided to her solicitors, evidently to be usedhe SAT proceedings.
At that time, Dr Wu said he had not seen the redeonsince 26 July
2007, immediately before he made his first repdhe told Dr Wu that
she was in control of her drinking habit. She weag completely
abstaining from the use of alcohol. She seemeDrtd/u to be much
better, although she had not sought any psychiatrigpsychological
treatment, 'but had used work, exercise and travigh the support of
friends and family, to keep herself well and togkéer mood buoyant'.

Her psychological state remained the same. As Drséid, '[S]he
does have personality vulnerabilities and does mvehtdifficulties in her
personal and professional life due to her emotiatate clouding her
rational mind at times." Dr Wu observed that tlespondent did not
propose to consult him or otherwise seek medicahttnent. He
recommended that she continue with her current deptessant
medication.

That report was updated by DrWu in his short repdated
2 February 2009, obtained for use in the proceadbegjore us. Again,
Dr Wu had not seen the respondent since he reviéeedituation for the
purpose of his previous report. She reportednothat she was confident
that she was now merely an occasional social drinkd that otherwise
her personal life appeared to be going well. Drthaught it was evident
that the respondent was, 'in remission from hewipusly mentioned
problems and had made gains in recovery and refadlbih’. He regarded
her as fit to resume work, 'as an independent legdéssional'.

Theorder to be made

34

35

Against that background we turn to a considerabbrithe way in
which, in our view, this court should respond toe tfinding of
unsatisfactory conduct by the commission of themde of attempting to
pervert the course of justice, in all the circumsts of the case, and
having regard to the respondent's personal ciramoss and her
psychological history, both before the offence wammitted and since
then.

As to that, it may be accepted that the responddntay in a stable
situation and relatively well. She appears to tygiray, as a result of her
own endeavours and with the support of family amehtls, despite the
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36

37

38

39

40

difficulty that she is apparently unable to obt@mployment in any

capacity. One can only sympathise with the situratn which she finds

herself. However, as we understand the eviden&e @¥u, she remains a
vulnerable personality whose rational thought psses may be disturbed
and who may make serious errors of judgment atstinfesevere stress.
The evidence supports the conclusion that thatesigely what caused
her to commit the offence of which she was condicte

The seriousness of that offence, in its factualteednand in the
context of the present proceedings, cannot, inopimon, be overstated.
To be a member of the practising legal professsoa great privilege. It
offers the opportunity to serve the community iprafoundly important
way. The administration of justice according te lées at the heart of the
community's health and wellbeing. In social terthere can hardly be a
more important function that a citizen may perfdiman to participate in
that process.

Legal practice is not only a great privilege, duthe profession of
the law is to maintain its capacity to serve thencwnity in the way
described, its practitioners must accept that teysubject to rigorous
ethical standards. They must merit the trust aodfidence in their
propriety, of their clients, other legal practitevs, the courts and the
community as a whole.

What the respondent did, when she attempted teepehe course of
justice, amounted to a complete abandonment ofetrsiandards of
behaviour required of legal practitioners. And sleéit in the course of
purportedly acting as the solicitor for both Murragd Fitzgerald. She
initiated the contact leading to the commissiontloé offence. She
attempted to strike down the processes of the ladvthe courts for her
own personal reasons and benefit, without regardhfe hazard of his
implication in the process of perverting the coun§gustice, which she
created for Fitzgerald.

In our opinion, whatever the future might hold tbe respondent in
respect of her capacity to again be admitted toptlaetising profession,
the only order which this court may make is tokstrher off the Roll of
Practitioners. In essence, in our view, this c@éseone which is
appropriately described in the words of Doyle CRaudaat 546 [29].

EM HEENAN J: | have had the advantage of reading in draftélasons
of Murray and Beech JJ in this case. Their Horaletailed account of
the facts relieves me of the task of describingnthether than for the
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41

42

43

purposes of considering their overall significaicéhe entire context for
the decision which this court is required to makkealso adopt, with
grateful respect, the review of the authorities pnidciples derived from
them which their Honours have set out.

On this basis, | turn directly to the issue for idem. Ziems v
Prothonotary of the Supreme Court of NSW1957) 97 CLR 279 is
binding authority for the proposition that convastiof a criminal offence,
and even imprisonment imposed following that coterg is not
conclusive in proceedings such as these, uponrtakigsue of whether or
not the respondent is not a fit and proper persoreinain on the roll of
legal practitioners and therefore should have laeneaxremoved from the
roll. TaylorJ observed that the vital questionswaot whether the
practitioner had been convicted of an offence agdire criminal law, but
whether his conduct had been such as to show ¢t imfit to remain a
member of his profession. Kitto J observed:

The conviction is of an offence the seriousnessvioich no one could
doubt. But the reason for regarding it as serisusot, | think, a reason
which goes to the propriety of the barrister's oanhg a member of his
profession. The conviction relates to an isolatechsion, and, considered
by itself as it must be on this appeal, it doeswatrant any conclusion as
to the man's general behaviour or inherent quslitielt is not a
conviction of a premeditated crime. It does ndiigate a tendency to vice
or violence, or any lack of probity. It has neitf@nnexion with nor
significance for any professional function. Suchca@nviction is not
inconsistent with the previous possession of ardedéy high reputation,
and, if the assumption be made that hitherto thiedber in question has
been acceptable in the profession and of a charasteconduct satisfying
its requirements, | cannot think that, when he haslergone the
punishment imposed upon him for the one deplor&pee of which he
has been found guilty, any real difficulty will belt, by his fellow
barristers or by judges, in meeting with him andoperating with him in
the life and work of the Bar (299 - 300).

That decision and those observations oblige thistdo look at all
the circumstances of the conduct resulting in #spondent's conviction,
and to treat the significance of her conduct, natthen the fact of
conviction or penalty, as the factor which requiregaluation for
determining whether or not an order should be nfad¢he removal of
her name from the roll.

It is not insignificant that, despite the gravitiytbe offence of which
the respondent was convicted, and the tendencydai an offence to
subvert the course of justice, the penalty whichks waposed by the
learned trial judge after hearing all the evidearel receiving further
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45

46

evidence on the plea of mitigation, was not a se@eof immediate
imprisonment but a sentence of suspended imprisohme Quite
obviously the reasons for such a disposition inetudhe respondent's
previous good character, and the impulsive featofethe respondent's
behaviour which all occurred within a short spadetime - less than
24 hours. Moreover, it has not been found thahis case the course of
justice was actually perverted. There was no emder finding that the
prosecutor had made any decision to call the peisdiitzgerald, as a
witness at the trial, or had abandoned or discami®d plan to do so
because of the actual or suspected results ofrntigponer's conduct.

In light of those factors, and in contrast to theation inZiems this
offence was committed in the course of the practér's profession, and
indeed in relation to the conduct of proceedingsntipending. Even
though the conduct was sudden and perhaps impetuibusvas
nevertheless deliberate and intentional with the af securing an
advantageous result for a person with whom thetificaeer was, at the
time, emotionally involved.

Kitto J, at page 298 oZiems identifies and emphasises the lofty
ends which a practitioner must serve, and the aelimature of the
relationship between a practitioner and the coantl the exceptional
privileges and obligations which a practitioner mudischarge.
His Honour made the points that there may be aictom of such a force
and with such stigma that it demonstrates an wdgnfor practice, but
that there will generally be other forms of conddeserving disapproval,
which to do not necessarily spell unfitness forlbhe. In the former case
are convictions which reveal a defect of charagteompatible with
membership of the profession and the submissioth®applicant is that
this conviction is one of those.

This distinction between the stigma of the crimioahviction itself,
on the one hand, and the character or fithesgpodtitioner to remain on
the roll, is very seldom as apparent or distincttagas inZiems That
was a case of manslaughter arising from carelesenglr under very
extenuating circumstances which reflected verielitif at all, upon the
reputation and good character of the barristerreMiten, as in this case,
the stigma of a conviction does connote some deafecharacter of the
offender, and the circumstances of its commissisa fiequently reveal
that there are serious shortcomings of characBart the imperative in
Ziems still requires this court to view the ultimate gtien of fitness to
remain a practitioner, or some future prospect esestablishing such
fitness, in the perspective of all the circumstanakthe particular case.
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| am satisfied that in this case the nature of affence, and the
intentional and deliberate attempt by improper rseém persuade a
potential witness not to give evidence, reflectgrave breach of the
practitioner's professional obligations. That tbezurred when she was
acting for an accused person with whom she waslgiasvolved, and
when she sought to influence the witness, who Wss a client, reveals
that she was insensitive to and had disregardeiduseiprofessional
conflicts of interest. This too reflects adverselgon her fithess to
practice. That she got herself into a positioracting professionally for
the man who was her partner at the time, and witbrwthere appears to
have been a most unsatisfactory and dysfunctialationship; that she
only recognised the need to engage other more rseoumsel to appear
with her, after being strongly advised to do sgbgyfessional colleagues;
and that she would put out a large amount of hem owney for the
engagement of the senior counsel; all show howrsBvber position was
compromised and, more importantly, how inadequatéhese respects
was her personal professional judgment.

As counsel for the applicant submitted, the unswegrperformance
of professional obligations of legal practitioneesyd the need for the
courts and the profession to trust the integrity aofpractitioner is
extremely important because, in many cases, inadhée of advice given,
submissions made or evidence disclosed, there balllittle if any
effective supervision of the conduct of a practigdo as many of those
duties are performed under privilege. The needsfeech trust to be
extended with confidence to a practitioner, bydllpractitioners, courts
and the public, is so great that it forms an esslepart, not only of the
practice of the law, but of the administration atjce. If conduct is
discovered, or defects are exposed, which revaalstich trust cannot, or
cannot confidently, be extended to the person coece then by that very
fact the person can no longer be regarded asanditproper person to
discharge the serious responsibilities of practice.

So far | have been proceeding on the basis tharsop's character
Is, largely speaking, constant and unchanging,hao if one sees some
serious defect in character exposed, as it hasibebrs case, that reveals
a permanent unfitness to practice. But of coutisat, is not always so
because character and personality are not immutd&deh can be subject
to changes and disruptions by other factors ovectwtine individual may
have only limited, or sometimes no, control. Foraraple, if a
practitioner were to contract a serious illnesspesmeurological disorder
which seriously incapacitated mental function, @ere some serious
psychiatric disorder, the result could easily battthe effects of that
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illness rendered the individual no longer fit toaqgtice. If under the
influence of such a disease the practitioner coteohitsome major
professional indiscretion, then a court would nesitate to remove his or
her name from the roll, not because of a defedhafacter, but because
the person was no longer constitutionally capaldldhe demands of
practice. Even age and accompanying dementia magupe such an
effect although, in such cases the individual, ezithlone or with the
advice of compassionate colleagues, may decide dhahonourable
retirement is the best course - and few would desag

There are other factors which may produce an w¥#rno practice
which are not, or which may turn out not to be,npement in their effect.
Alcoholism and drug dependence may sometimes bmm@ra of these
where, after effective treatment, personal endeavand a sufficient
period of demonstrated abstinence, it is propesatp that the individual
can be regarded as recovered from the conditionclwltaused or
contributed to his or her unfitness to practicehe period which must
elapse before such an opinion can be held withcserfit confidence may
be long or short according to the nature of thedd@mm and the response
of the practitioner, but there are certainly exasphkhere such recoveries
have been made, and useful careers re-established.

In the present case it is clear that the respondgrnhe time of her
offence, had a chronic condition of personality odier, associated
dependence and depression. She had been on nmdidat that
condition for more than three years and had beapitadised for it in
2004, and again after the offence in 2007. Heati@ship with the man
Murray, and her readiness to resort to unlawfuldcah in the misguided
thought that this could be helpful, shows how deleem she had become
on him. She was obviously unsuited to sole practit the area of
criminal law, but in a different area of practieasmder supervision and
with the benefit of professional colleagues at hémdend advice and
oversee her performance, there may be some prospélee future of
resuming a legal career. But it is not for thisutoeven to attempt
forecasts of such a kind. Our present obligat®toi protect the public
interest and the reputation and function of thdgssion.

Whether it may be possible for the respondent tover from the
effects of her long standing illness, and obtairgraater degree of
confidence and independence of character will betifoe to reveal.
There is a mechanism under s 34 of ltlegal Practice Act 2003 (WA)
where application for re-admission by a person whoame has been
removed from the roll may be made which involvgsriar investigation
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by the Legal Practice Board of whether or not thespn is then a fit and
proper person for re-admission. The fact of trepoadent's conviction
and the order which | agree this court must makehgimotion should
not in any way obscure the possibility in the fetof that occurring or of
the result of such an inquiry should it ever beassary.

53 For the present, however, | am satisfied that tbedact of the
respondent and the events leading to the commisdiber offence, even
though that was almost certainly influenced verymsiderably by the
conditions from which she has been suffering fonyngears, reveal an
unfitness to practice and, therefore, that her nsimoeild be removed from
the roll of practitioners.

Document Name: WASC\LPD\2009WASC0039.doc (RB) Page 16



