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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1 On 21 October 2009, the Tribunal published reagonslecision in
respect of a complaint brought by the Legal Practrs Complaints
Committee against a solicitor, Mr Martin Lee Segl@he Tribunal made
findings of professional misconduct and unsatisfigct professional
conduct against Mr Segler. The parties then madéew submissions as
to penalty.

2 The Complaints Committee sought orders that thetipicner be
reprimanded, and that his practising certificatesbgpended for a period
of six months, or alternatively that a fine of ¥1@) in respect of the
finding of professional misconduct and $7,500 ispext of the finding of
unsatisfactory  professional conduct be  imposed. e Th
Complaints Committee also sought an order for paymby the
practitioner of its costs in relation to the protdiegs.

3 The Tribunal considered the principles to be aplplie relation to
disciplinary penalties, the nature of the findirgminst Mr Segler and the
parties' respective submissions. Having considénede matters, the
Tribunal concluded that the appropriate penaltyeiation to the finding
of professional misconduct was that the practitidne suspended from
practice for a period of three months. In relation the finding of
unsatisfactory professional conduct, the Tribunahatuded that an
appropriate range of penalties included suspenBimm practice or a
substantial fine, but having regard to the effent the practitioner's
financial position of the suspension for profesalomisconduct, it
concluded that a two month period of suspensiorrelation to the
unsatisfactory professional conduct, rather thasulbstantial fine, was
appropriate. The Tribunal ordered that the practr should pay the
costs claimed by the Complaints Committee, whichsied only of its
disbursements including counsel fees.

Introduction

4 In a decision delivered on 21 October 20Q®gal Practitioners
Complaints Committee and SegldP009] WASAT 205) (the original
reasons) we made findings that:

1. Between 9 November 2006 and 28 February 2007,
Mr Segler was guilty of professional misconducttcary
to theLegal Profession Act 200@VA) (LP Act) in that
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in the course of acting for Antonio Armando Valieia,

Mr Segler advised Mr Vallelonga that he ought toryca
out building projects at a time when Mr Segler krteat

Mr Vallelonga was unregistered as a builder andhm
knowledge that by so advising Mr Vallelonga, he was
encouraging Mr Vallelonga to breach s 4 of Bwalders'
Registration Act 1939WA); and

2. On or about 3 April 2007, Mr Segler was quilty o

unsatisfactory professional conduct contrary t®2 4f

the LP Act in that, upon being asked by the Legal
Practitioners  Complaints Committee (Complaints
Committee) to provide his response to a complaint
against him, Mr Segler gave a response which was
deliberately misleading and designed to avoid gjvan
complete explanation at that time.

The Tribunal directed that the Complaints Committaed the
practitioner file submissions on penalty, and tia question of penalty
should be dealt with on the papers. The partibseqquently filed their
written submissions in accordance with those dast

The principles to be applied

6

It is well settled, and was not in dispute befose that the object of
disciplinary proceedings is the protection of theblxr and the
maintenance of proper standards in the legal psafies rather than
punishment Re Maraj (a Legal Practitioner(1995) 15 WAR 12 at
[24] - [25].

As the court inRe Maraj stated, the significance of the object in
relation to the protection of the public is thatorder to protect the public
and the reputation of the profession, the consempsefor the practitioner
may need to be more severe than they would besibtily object of the
proceedings was one of punishment.

In  Legal Practitioners Complaints Committee v Pepe
[2009] WASC 39, Murray and Beech JJ at [12] citeidhvapproval the
judgment of Thomas JA, McMurdo P and White Bauristers Board v
Darveniza[2000] 12 A Crim R 438 at 446 — 447 [38] where tlseyd:

Striking off is of course reserved for the veryices cases where the
character and conduct of the practitioner is sedsetinconsistent with the
privileges of further practice. Suspension is sslserious result, firstly
because a limited period is specified and secobdlyause the right to
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resume practice is then preserved without any déurtbnus upon the
practitioner to prove that he or she is now a fitl goroper person to
practice.

The proper use of suspension is, in my opiniontHose cases in
which a legal practitioner has fallen below thehhggandards to be
expected of such a practitioner, but not in suglag as to indicate
that he lacks the qualities of character and trodtviness which
are the necessary attributes of a person entrustiéld the
responsibilities of a legal practitioner. [Re A Practitioner(1984)
36 SASR 590 at 593 per King CJ.)

A solicitor is under a duty of candour when deahwith courts and
regulatory or disciplinary authorities investigatim complaint against
him or her, and a breach of that duty constituteggssional misconduct
which is treated very seriouslhi Solicitor v Law Society (NSWR004)
216 CLR 253 at [30] and [38].

The Complaints Committee's submissions

10

11

12

The Complaints Committee notes that Mr Segler masgigusly been
found guilty of unprofessional conduct on two odoas in relation to
six separate offences. In 2001, the practitiontgaged guilty to
unprofessional conduct in that in 1997 he appliadttmonies to payment
of costs and disbursements without serving a bilkasts on the client
within 14 days. He also pleaded guilty to an altemn of neglect and
undue delay in relation to the same client. Thaciioner was fined
$1,250, the Tribunal taking into account that hel heready paid
indemnity costs of $11,000 to the client in relatio the matter.

In 2003, the practitioner was found guilty of thiemsmplaints in
respect of another matter involving a failure topgerly make a claim
under thdnheritance (Family and Dependants Provision) AQT4(WA)
between 1997 and 1999. The Tribunal ordered tleaptactitioner only
practice as an employed solicitor for two years] aay fines totalling
$7,500 together with costs.

On 11 May 2009, the practitioner was found guiltyioprofessional
conduct in relation to a letter he sent using hisfgssional letterhead
which contained threats and inappropriate and idatmg demands in
relation to legal proceedings in which he was a@ypafhe date on which
the letter was written post-dates the actions thbjest of these
proceedings. The practitioner was reprimandeedfi$2,500 and ordered
to pay the Complaints Committee's costs.
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The Complaints Committee observes that, in findhg practitioner
guilty of professional misconduct in these procegdj the Tribunal:

)] rejected the practitioner's evidence that heelet that
his advice given to Mr Vallelonga was sound in lamd
found the practitioner did not believe his advicebe
sound in law;

i)  found the only inference reasonably open wag th
practitioner was well aware that if his client wedkas a
builder he would be in breach of th8&uilders'
Registration Act 1939

i)  found there was no reasonable basis for tleetironer's
view that prosecution action would not be takenirzga
the client;

Iv)  found the practitioner effectively encouragead tlient to
engage in illegal conduct as an unregistered huiidéhe
knowledge that the potential consequences for
Mr Vallelonga were serious;

v)  found the practitioner's conduct constitutedraabh of
r13.1 of the Law Society of Western Australia
Professional Conduct Rules and involved a substanti
failure to reach or maintain a reasonable standdrd
competence.

The Complaints Committee contends that the findiaggblish a
lack of integrity and honesty by the practitionaddhat he demonstrated
a lack of remorse by seeking to justify the adwdaich he gave. It
submits that he has not shown any acknowledgerhabhe has failed to
maintain a proper standard of professional condacthas he shown any
comprehension or insight as to why his conductsfad meet those
standards.

The Complaints Committee, at [17] in its writterbsussions, made
reference to a passage in the judgment of Beechid8MAjatovic v Legal
Practitioners Complaints Committe@008) 37 WAR 149 at [284]. The
Complaints Committee submitted, in reliance on gassage, that:

In the circumstances in which the practitioner rteamed the submission
(that the complaint should be dismissed on thesba&iMr Vallelonga's
evidence) after it was put to him that the subroissvas inconsistent with
his own evidence and the basis upon which he hdénded the
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proceedings, the practitioner was on notice thgtaverse finding made
against him in consequence of his submission nbghtelied upon by the
Tribunal in determining penalty.

The point of the submission is not entirely clelrthe cited passage
in Mijatovic, Beech AJA said:

In my opinion, the position may be summarised disws. In the course

of making findings as to contested matters of fdlbge Tribunal can

consider the evidence of the various witnessedydintg the practitioner,

in the ordinary way. In the course of so doingnay find that a particular
witness, including a practitioner, was a dishoneishess and reject the
witnesses' evidence on that basis. However, suuoidmg of dishonesty

may not be used to determine the appropriate otddre made in respect
of the practitioner unless one of two conditionstsx

(a)  the complaint has been amended to complain of thetiponer's
dishonesty in relation to the evidence; or

(b) the way in which the proceedings were run mearst the
practitioner was on notice that there was a riskadinding of
dishonest evidence being made and used by theoliissy body
in determining what final order should be made, athe
practitioner has an adequate opportunity to de#i e prospect
of such a finding.

In this case, the Tribunal did not accept the eaweée of
Mr Vallelonga concerning Mr Segler's advice to hifflhat evidence was
found to be unreliable in part because of its iststency with the
practitioner's evidence, the practitioner's comesience with the
Builders' Registration Board and the manner in Wwitiee practitioner had
conducted his defence. However, we do not agratetiie way in which
the proceedings were run put the practitioner aiicedhat there was a
risk of a finding that preference of Mr Vallelong&vidence over his own
would be used by the Tribunal in determining theeos which should be
made. Nor was he put on notice generally thattieje of his evidence,
whether as dishonest or for any other reason, wddd used In
determining penalty.  Accordingly, we do not comsidthat the
observations of Beech AJA set out above are rete¥an present
purposes.

With respect to the finding of unsatisfactory pssie®nal conduct by
giving a deliberately misleading response to then@laints Committee,
the Complaints Committee submits that the positwbrch the practitioner
sought to maintain in his evidence in the hearieganstrates his lack of
remorse, and lack of understanding of his duties rasponsibilities as a
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legal practitioner and of why his conduct is lekant the standard of
competence and diligence that a member of the pigéntitled to expect
of a reasonably competent legal practitioner.

The Complaints Committee submits that neither thefegsion nor
the public can have any confidence in the integaitygl honesty of the
practitioner, or any confidence that he will leéwnconduct himself so as
to maintain the proper standards of the legal p=é®m, unless his
privilege and right to practice is temporarily wdtAwn. It submits that in
order to protect the public and to impress uporh ltbé practitioner and
the wider profession that his conduct constitutese@ous breach of his
professional duties and obligations, a substameiod of suspension
should be imposed. Alternatively, it suggestsna of $10,000 in respect
to the finding of professional misconduct, or aefimf $7,500 for
unsatisfactory professional conduct by deliberatehysleading the
Complaints Committee.

The practitioner's submissions

20

21

The practitioner's first submission was to the aftdat his conduct
in relation to the first finding against him didtramount to professional
misconduct. That submission is, of course, conti@the finding against
Mr Segler in the substantive proceedings — see][bd0the original
reasons. That is not a matter to be revisitetlencbntext of consideration
of penalty in relation to the findings made.

Having noted that the object of disciplinary peieslis not to punish,
but to maintain proper standards in the legal m®6a and the protection
of the public, the practitioner made the followsigomissions:

2. The Respondent practitioner's error does nbwighin the intent,
ambit or otherwise purpose of the Tribunal's reguents in that
regard. With respect to the 'protection of the ljgtlit must be
noted that the Builder's [sic] Registration Boardoge not to
prosecute Mr Vallelonga on the occasion that higsteation was
first cancelled and subsequently after the stathat cancellation
was discharged. There is no issue of 'protectibthe public’
arising thereby, rather the Respondent practitioaerall times,
endeavoured to communicate to Mr Vallelonga thaentk
dilemma and otherwise protect his livelihood. Nember of the
public, nor any regulatory authority, suffered anpss,
inconvenience or damage in those respects.

3. In this case the Tribunal did not find thereh® any issue of
untrustworthiness or dishonesty on the part of Respondent
practitioner, rather the Tribunal was concernedhwlie issue of the
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Respondent practitioner's insight in respect ofdusduct by the
advice he gave his client. The Respondent prawéti understands
and appreciates the serious view of the Tribunalespect of its

findings and there is no likelihood whatsoever,ihgvegard to the
consequences of this exercise, of advice of thatreabeing

repeated to his clients.

Those submissions are consistent with the posaopted by the
practitioner at the hearing — see [69] of the oadjireasons. The
Tribunal's conclusions in relation to the mattet sat in para2 of
Mr Segler's submissions on penalty are to be foam@6] - [87] of the
original reasons.

Finally, the practitioner submitted that the impiosi of a suspension
from practice would have severe implications fa finactitioner. He is a
sole practitioner who employs staff including higean an administrative
capacity, a paralegal foreign law graduate andsaalareception/typist.
He is the only legal practitioner in the firm. [degler observes that
suspension would require his clients to be refetre@ range of other
firms with the potential to cause adjournments eriging trials as well as
stress and inconvenience to the clients. Becamsseife works with him
in the practice, his suspension from practice woellt in no income for
his family and ‘would necessarily also result ie bankruptcy of both the
respondent practitioner and his wife'. He submhitéd a suspension would
represent a crushing penalty and cause damage stopraictice in
circumstances where the 'matter has not causedeasgnal loss, damage
or inconvenience'.

The appropriate penalty

24

25

26

As we observed in [87] of the original reasons,yles have a duty
to foster respect for the law and its administratiéVe also observed 'it is
inimical to the role and function of a legal préomer that he or she
advise or encourage a client to breach the lavgrddgss of whether the
breach might be detected or prosecuted'.

This is an important principle. The privileges @m@gd by legal
practitioners carry with them important obligaticarsd duties as officers
of the court. Legal practitioners play a vital goin the proper
administration of the law.

Mr Segler has been found to have effectively eremged his client to
engage in illegal conduct. The practitioner's sigsians on penalty
suggest that, even after findings against him, asmsons for those
findings explained in some detail, he lacks insigi the unacceptable
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nature of his conduct. We accept the submissioris the
Complaints Committee  concerning the practitionerfailure to
acknowledge, or indeed to understand, the unadueptaature of his
conduct, and as to his apparent lack of remorse.

The protection of the public which forms a purpo$¢éhe imposition
of disciplinary penalties is not confined to asamnhg whether any
person suffered loss or damage as a result ofadhéuct. The protection
of the public involves consideration of the wideregtion of the proper
administration of the law and public interest gaflgr Protection of the
public requires that the legal profession, andnlde/idual lawyers within
it, maintain the highest professional standards@ogerly serve the due
administration of the law. For a lawyer to encgaraa client to act
illegally is a very serious matter, and as we hfoaend, amounts to a
substantial failure to maintain a reasonable stahd& competence and
diligence so as to amount to professional misconthucthe purposes of
the LP Act, s 403.

In our view, a period of suspension from practe@ppropriate as a
penalty for the finding against Mr Segler of praiesal misconduct.

We acknowledge that this penalty will have a sevempact on
Mr Segler's practice. As noted by Franklyn ReMaraj, in the passage
set out above, a disciplinary penalty may needdariore severe than
would be the case if the only object of the prodegsl was one of
punishment. Conduct by a legal practitioner whacitourages a breach
of the law in our view should attract a penalty ethdemonstrates to the
public and the profession that that conduct is detefy unacceptable and
will attract a severe penalty. The protection leé public also requires
that the offending practitioner be deterred fromaduct of that nature in
future. A severe penalty is required to demonstitat Mr Segler the
unacceptability of his conduct which, his submissiosuggests, he
continues to seek to justify.

We consider that a period of three months suspensian adequate
penalty. In the circumstances of the practitiotfmee months' suspension
from practice is likely to impose significant finaal difficulty. It is
sufficient, in our view, to demonstrate to the peibthe profession, and
the practitioner, the seriousness with which cohafichis nature will be
dealt.
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With respect to the finding of unprofessional coetgduthe
Complaints Committee also submits that a periogsudgpension of the
practitioner's practice certificate should be inmgabs

At [112] of the original reasons, we concluded thatSegler's letter
of 3 April 2007 to the Complaints Committee was ilniately
misleading. The Complaints Committee relies upomlaservation of the
Tribunal in Legal Profession Complaints Committee v Sorensen
[2009] WASAT 104 at [21] where it was said that:

The intentional misleading of a registration auttyomight usually be
expected to attract a penalty not less severe shapension of a practice
certificate.

As the decision irforensendemonstrates, the penalty to be imposed
in any particular case will depend upon the paldicaircumstances of the
case.

Other than to suggest that suspension should nobjpesed because
of its crushing effect on him, the practitioner aidt address the penalty
in relation to the finding of unsatisfactory pradesial conduct in
misleading the Complaints Committee. @ The Compsa@immittee
suggested, as an alternative to suspension, aastibstfine. It may be
that, viewed in isolation, a substantial fine mayd been the appropriate
disposition in relation to the finding of unsatisfary professional
conduct, bearing in mind that the Complaints Cortesitdid not allege
that the conduct amounted to professional miscande accept that a
substantial fine, or suspension, are both withia tange of possible
outcomes in relation to the finding against Mr eghf unsatisfactory
professional conduct by misleading the Complairas@ittee. Having
regard to our conclusion that suspension is ap@ipfor the finding of
professional misconduct, we consider that a termsa$pension of
two months is appropriate in respect to the findofgmisleading the
Complaints Committee. That term should commendbeasame time as
the three month period of suspension imposed impects to the
professional misconduct finding.

The effect of this penalty is to reflect the sesioess of the finding
against Mr Segler, but at the same time to avoid having to pay a
substantial fine where it would appear his capatatypay that fine is
likely to be severely limited by reason of his sarsgion on the other
finding.
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The question arises as to when any suspension dsltonhmence.
We are mindful that Mr Segler conducts a sole jactand that his
suspension from practice is likely to cause incomece, and possible
prejudice, to his clients, especially those who rhaye impending trial
dates. It is appropriate that Mr Segler have ghgoctunity to minimise
the disruption and inconvenience to his clients.hevé hearings are
shortly to occur, it may not be possible for altgive representation to be
arranged without adjournment of trials. Accordinglve consider it
appropriate to have the period of suspension coroenéf days from the
date of these orders so that sufficient time isvigled for Mr Segler to
arrange other representation of his clients, @appear for those clients if
appearances are required within a short period.

Costs

37

38

39

40

The well-settled practice of the Tribunal is thahere disciplinary
proceedings have been commenced in the publicesitéxy a vocational
regulatory body, and the vocational regulatory bbdg been successful
in the prosecution of those proceedings, the redgurto the proceedings
will ordinarily be ordered to contribute to the t®f the proceedings
incurred by the vocational regulatory bodyledical Board of Western
Australia. and Roberman [2005] WASAT 81(S) at [30]; Legal
Practitioners Complaints Committee and Bend8005] WASAT 213(S)
at [20] - [28].

In this case, the Complaints Committee seeks palynoénits
disbursements which comprise counsel fees totai@50 and filing
and other fees totalling $324, making a total of,6¥8. The
Complaints Committee makes no application to recomsy costs in
respect of its own time and expenses in prosecthiagction.

The Complaints Committee submits that it has be@etiredy
successful in the applications brought againstptiaetitioner. It submits
that the practitioner's conduct in the course efgloceedings made them
longer and more expensive than they needed tondemakes reference to
the practitioner's overall lack of preparedness, fon-compliance with
directions and the adjournments at his request lwhaused delay and
expense. The submissions are well founded asishahof proceedings
set out at [6] - [16] of the original reasons destoates.

In response, Mr Segler contends that the invoicasdared by
counsel to the Complaints Committee and attached ttee
Complaints Committee's submissions do not compth wie LP Act and
‘are not enforceable bills of legal costs and ndeprcan be made in
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relation thereto’. He contends that the accoweridered do not conform
with Div 7 of Pt 10 of the LP Act in that they dmtnincorporate the
written statement and notice of rights requiredtivgt part of the Act.

Presumably, the practitioner is referring to s 281the LP Act which

requires a bill to be accompanied by a writtenestent setting out certain
information. Section 291(2) stipulates that thatjuirement does not
apply in relation to a 'sophisticated client'. Aphkisticated client is
defined to include a client who is an Australiagdepractitioner - s 252
and s 263(2)(c) LP Act. The law complaints officéed whom the

accounts were rendered, must be an Australian [@gatitioner — s 572,
LP Act. Section 291(1) of the LP Act does not gpfi the accounts
rendered by counsel to the law complaints officer.

In any event, it is apparent that the Complaintm@ittee has
incurred a liability, and presumably paid, the digements to counsel
represented by a counsel's fee note. It hasmtsored the disbursements
for filing fees and witness summons fees paid éoTthbunal. There is no
reason to depart from the usual approach in relatothe payment of
costs in successful vocational regulatory procegdinWe are satisfied
that the quantum of costs claimed by the Compl@aimmittee, limited
as it is to its proper disbursements, is reasonabig should be allowed in
the amount claimed.

Orders

1. In relation to the finding that between 9 NovemP006
and 28 February 2007, Mr Segler was qguilty of
professional misconduct contrary to thegal Profession
Act 2008(WA) in encouraging Mr Vallelonga to breach
s4 of the Builders Registration Act 1939QWA),

Mr Segler's local practising certificate is suspshdor a
period of three months to commence 60 days from the
date of this order.

2. In relation to the finding that on or about 3rih@007,
Mr Segler was guilty of unsatisfactory professional
conduct contrary to s 402 of theegal Profession
Act 2008 (WA) by giving a response to the Legal
Practitioners Complaints Committee that was deditedy
misleading and designed to avoid giving a complete
explanation at that time, Mr Segler's local praotjs
certificate is suspended for a period of two mortibs
commence 60 days from the date of these orders.
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3. The respondent is ordered to pay the applicansts of
the proceedings fixed in the sum of $9,674.

| certify that this and the preceding [41] paragpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE J A CHANEY, PRESIDENT
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