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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

The Tribunal found that a legal practitioner, MritlaLee Segler,
Is_guilty of unsatisfactory professional conduct imeth respects and is
guilty of professional misconduct in three respect$he Tribunal made
orders for the determination of penalty entirelytb@ documents pursuant
to s 60(2) of the&state Administrative Tribunal Act 20Q0WA).

The Legal Profession Complaints Committee contenthed the
practitioner is not a fit and proper person to pcaclaw and sought an
order pursuant to s 438(2) of thegal Profession Act 2008VA) for the
Tribunal to make and transmit a report on its fmgdi to the
Supreme Court (full bench) with a recommendatiat the respondent be
removed from the Roll of Practitioners.

The Tribunal was not satisfied that the practitroisenot a fit and
proper person to remain a member of the legal psoda. The Tribunal
determined that the protection of the public initlikealing with lawyers
and the maintenance of proper standards in the pFgéession requires
that the practitioner be suspended from legal adobr two months on
account of one finding of professional misconduad &r one month on
account of another finding of professional miscantdywith the
suspensions to operate concurrently) be reprimamaedccount of the
third finding of professional misconduct and payes totalling $7,500 on
account of the third finding of professional misdant and the
three findings of unsatisfactory professional cartidu The practitioner
was also ordered to pay the Legal Profession Cantpl&€ommittee's
costs in the sum of $8,000.

Introduction

4

On 30 September 2010, the Tribunal found, purst@st438(1) of
the Legal Profession Act 2008VA) (LP Act), that a legal practitioner,
Mr Martin Segler (practitioner), was guilty of tlere counts of
unsatisfactory professional conduct and three couwoft professional
misconduct: Legal Profession Complaints Committee and Segler
[2010] WASAT 135 (original reasons). The Tribunf@lund that the
practitioner was guilty of unsatisfactory professibconduct:

. by suing a client, DC (first client), for recoyepf a
disbursement (counsel's fees) without having seosed
the first client a bill for the disbursement andlirig
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to discontinue those proceedings, contrary to $1)36f
theLegal Practice Act 200BNVA) (2003 Act);

by failing to comply with a written request dated
18 January 2008 from the first client's new sadicito
lodge four bills of costs dated 10 January 2008 vat
taxing officer, contrary to s 237(1) of the 2003t;Aand

by failing to advise a client, NC (second cliertbhe first
client's son, that the practitioner had receivedtemised
bill of costs from the second client's former sitbics and
to seek the second client's instructions as to wanehe
practitioner should serve a notice of intentiorh&we the
bill taxed within 30 days of service of the itendshill,
that is, on or before 5 October 2007.

5 The Tribunal found that the practitioner was guiltiy professional
misconduct:

by sending a letter containing improper threatsl a
inappropriate demands to the first client;

in order to advance his own interests, by knowirand
intentionally misleading Magistrate Musk on
11 January 2008 during the hearing of an ex parte
application filed by and on behalf of the practigo for

an interim violence restraining order against tivst f
client, by asserting that the first client had @amanal
record, when that was not the case; and

by failing to file a statement of defence in agweding
brought against the second client by his formeicgots

by 27 December 2007, to inform the second clieat ke
had not filed a statement of defence by
27 December 2007, or at all, to inform the secdreht
that his former solicitors were entitled to appdy fefault
judgment without further notice, and to serve aycopa
notice of change of address for service that the
practitioner had filed with the Magistrates Court the
proceeding on the second client or to inform theosd
client that he had ceased to act for him.

6 The Tribunal directed that the Legal Profession @lamts
Committee (LPCC) and the practitioner file subnmasi on penalty,
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and that the issue of penalty should be determieetirely on the

documents pursuant to s 60(2) of thate Administrative Tribunal Act
2004(WA) (SAT Act). The LPCC filed its submissions penalty and

costs on 20 October 2010. The practitioner sotmfite his submissions
as to penalty and costs by email on 11 Novembed 20l subsequently
did so in hard copy on 1 December 2010.

Section 438(2) of the LP Act states as follows:

If, after it has completed a hearing in relatiormtaeferral under this Part in
respect of an Australian legal practitioner, theat&t Administrative
Tribunal is satisfied that the practitioner is tpilof unsatisfactory
professional conduct or professional misconduet,Tthbunal may -

(@) make and transmit a report on the finding ® Supreme Court
(full bench); or

(b) make any one or more of the orders specifiexketion[s] 439, 440
and 441.

Section 438(4) of the LP Act states as follows:

Where appropriate, a report forwarded under sulgse(2)(a) may include
either or both of the following -

(@) a record of the evidence taken at the hearing;

(b) a recommendation that the name of the prangtidoe removed
from the local roll.

Principles to be applied

9

In Legal Practitioners Complaints Committee and Segler
[2009] WASAT 205 (S), the Tribunal summarised relatv principles
at [6] - [8] as follows:

It is well settled, and was not in dispute befose that the object of
disciplinary proceedings is the protection of theble and the
maintenance of proper standards in the legal psafes rather than
punishment Re Maraj (a Legal Practitioner) (1995) 15 WAR 12
at [24] - [25].

As the court irRe Marajstated, the significance of the object in relation
the protection of the public is that, in order totect the public and the
reputation of the profession, the consequencedhirpractitioner may
need to be more severe than they would be if tHg ohject of the

proceedings was one of punishment.
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In Legal Practitioners Complaints Committee v P¢p609] WASC 39,
Murray and Beech JJ at[12] cited with approval tluelgment of
Thomas JA, McMurdo P and White J Barristers Board v Darveniza
[2000] 12 A Crim R 438 at 446 - 447 [38] where tlsayd:

Striking off is of course reserved for the veryises cases where
the character and conduct of the practitioner isnséo be
inconsistent with the privileges of further praeticSuspension is a
less serious result, firstly because a limitedqeers specified and
secondly because the right to resume practice éa fireserved
without any further onus upon the practitioner toye that he or
she is now a fit and proper person to practice.

The proper use of suspension is, in my opinion thoise cases in
which a legal practitioner has fallen below thehhggandards to be
expected of such a practitioner, but not in suglag as to indicate
that he lacks the qualities of character and trodtviness which
are the necessary attributes of a person entrusi¢ld the
responsibilities of a legal practitioner. (IiRRe A Practitioner
(1984) 36 SASR 590 at 593 per King CJ.)

In Re Maraj (a Legal Practitioner) (1995) 15 WAR 12 at 25,

Malcolm CJ, with whom Kennedy J and Franklyn J eagheed at 25,
said that:

... the object of disciplinary proceedings is thetpction of the public
and the maintenance of proper standards in thé peggession, rather than
punishment. It is clear from ... the authorities ethhave been repeatedly
followed in this Court that when the question isetffer a practitioner
should be struck off the roll the only questiomisether the practitioner is
a fit and proper person to remain a member of dgall profession: see
Re Davis (1947) 75 CLR 409 and 416 per Latham CJ; afiéms v
Protonotary of Supreme Court (NSY¥957) CLR 279.

Similarly, in Legal Profession Complaints Committee v Brennan

[2010] WASC 198 at [11], Martin CJ, with whom Muyrd and Hall J
agreed at [20] and [21], respectively, said thiofing:

Where an application is made for an order remowagactitioner's name
from the Roll, the critical question to be addreisbg the court is whether
the practitioner is shown not to be a fit and properson to be a legal
practitioner Ziems [v Protonotary of the Supreme Court of Newtlso
Wales][1957] HCA 46; (1957) 97 CLR 279, 297298, A Solicitor v Law
Society (NSW) [2004] HCA 1; (2004) 216 CLR 253, [15] and
[Legal Practitioners Complaints Committee v] Thqor@ge). Fitness to
practice law requires that the practitioner musie@mnd the personal
confidence of his or her clients, fellow practigra and judgesThorpe
at [43];In re Davis[1947] HCA 53; (1947) 75 CLR 409, 420).
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In  Legal Practitioners Complaints Committee and Vogt
[2009] WASAT 125, the Tribunal said, at [68]:

We consider that the protection of the public, th@tection of the

reputation of the legal profession and the mainteaaf proper standards
in the legal profession require that the usual gssibnal disciplinary

consequences of intending to mislead the courtldhze; as a minimum,
suspension from legal practice.

On appeal from this discussion Mogt v Legal Practitioners
Complaints Committed2009] WASCA 202, the Court of Appeal held,
at [70], as follows:

As we have observed, it is a matter of the utmesiogsness for a
practitioner intentionally to mislead a court. Téigective administration
of the justice system and public confidence ingy&em depends upon the
absolute and unconditional discharge by practitior@ their duty and
honesty and candour to the court. It is a dutjusolamental that factors
such as relative inexperience and lack of supe@mwiglo not weigh so
heavily in the mitigation as they might in othetuations. A deliberate
departure from the duty must attract a substapgalalty. We consider
that in the circumstances of this case the penaftythree months
suspension imposed by the Tribunal was appropriate.

The parties' submissions on penalty

14

15

The LPCC submitted that the practitioner is notitaahd proper
person to practice law, because he lacks 'thetopsadif character, honesty
and trustworthiness which are the necessary at#sbwf a person
entrusted with the responsibilities of a legal ptamer'. In the
circumstances, as found in the original reasortserevthe practitioner has
intentionally misled the court in order to advanus own interests,
and where he gave evidence that he did not knowhehéhe client had a
criminal record, yet maintained at the hearingduaduct was justified,
shows the practitioner is not a fit and proper pert engage in legal
practice'.

The LPCC emphasised 'the practitioner's discipjifastory' which
includes the following adverse findings:

. in 2001, the practitioner acknowledged that he wailty
of unprofessional conduct in that in 1997 he ajpbtrest
monies to payment of costs and disbursements ahd di
not, within 14 days thereafter, serve on the claebill of
costs claiming that trust monies had been appbeitds
the payment of those costs;
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at the same time, in 2001, the practitioner askadged
that he was guilty of neglect and undue delay latian
to the same client. The Legal Practitioners Digtapy
Tribunal accepted that the breaches were seriotisnbu
view of matters personal to the practitioner anel fifct
that he had already paid indemnity costs of $11t{6G0e
client (incurred by having to seek an extensiotheftime
to make a claim under thé&heritance (Family and
Dependents Provision) Act 199&/A)) caused by the
practitioner's failure to make a claim in time),posed
only moderate fines totalling $1,250;

in 2003, the practitioner was found guilty of dhbr
complaints in respect of another matter involvirng t
failure to properly make a claim under theheritance
(Family and Dependents Provision) Act 19Y2A)
between 1997 and 1999. There were two complaints o
undue delay and one count of gross overcharging.
By way of penalty, the Legal Practitioners Disagliy
Tribunal ordered that the practitioner only praetas an
employed solicitor for two years and pay fines ltotg
$7,500 together with costs;

on 11 May 2009, the practitioner was found guittly
unprofessional conduct in relation to a letter katson
29 November 2007 in his personal capacity, butgubis
professional letterhead, which contained threatsl an
inappropriate and intimidating demands, in relation
legal proceedings in which the practitioner wasasyp
Legal Practitioners Complaints Committee and Segler
[2009] WASAT 91. In supplementary reasons delidere
on 2 July 2009, the Tribunal reprimanded the ptiacter,
fined him $2,500 and ordered him to pay costs;

on 21 October 2009, the Tribunal found the ptiacter
guilty of unprofessional conduct and unsatisfactory
professional conductiegal Practitioners Complaints
Committee and Seglg2009] WASAT 205. The finding
of professional misconduct arose from the practéro
acting for a client between November 2006 and
February 2007 in which he advised the client toycaut
building projects at a time when the practitioneek
that the client was unregistered as a builder anthe
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knowledge that, by so advising, he was encourathieg
client to breach s4 of theBuilders' Registration
Act 1939(WA). Further, the Tribunal found that the
practitioner was guilty of unsatisfactory professb
conduct by, upon being asked by the LPCC to prokiide
response to a complaint against him, the pracétion
giving a response that was deliberately misleading
designed to avoid giving a complete explanation.
In supplementary reasons delivered on 11 March 2010
a penalty of three months suspension was imposed in
relation to the finding of professional miscondactd a
penalty of two months suspension for the finding of
unsatisfactory conduct. The periods of suspensiere
ordered to be served concurrentlyegal Practitioners
Complaints Committee and Segler [2009]
WASAT 205 (S).

The LPCC emphasised that, in the Tribunal's reagsomslation to
penalty in respect of the latter two matters, th&bunhal expressed
concerns that the practitioner demonstrated a ladk insight,
understanding and remorse for his conduct. The@.B@bmitted that the
practitioner's evidence and conduct at the hearingthis case
‘demonstrated a lack of insight into and a faikar@nderstand his duty to
the court of candour, honesty and fairness' and 'byacontinuing to
maintain that his behaviour was justified [the pitaomer showed that]
there can be no confidence in the future in theebtynand reliability of
the practitioner's dealings with and submissiors ¢ourt'.

The LPCC also submitted that, in light of the fimgs in Legal
Practitioners Complaints Committee and SegIg009] WASAT 91 in
relation to a similar complaint concerning a lettentaining threats and
inappropriate and intimidating demands, 'it is ck@ practitioner has not
learned anything about the proper standards ofvi@imarequired of legal
practitioners or gained any insight into or undamding of why his
behaviour falls far short of the required standards

The LPCC also submitted that, in light of the fimgs of professional
misconduct in this case and the practitioner's iglisary history,
imposition of fines 'is an insufficient penalty fdhe purposes of
protecting the public and maintaining proper stadslain the legal
profession'.
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The LPCC therefore requested the Tribunal to maddeteansmit a
report on the Tribunal's findings to the Supremeur€dfull bench)
pursuant to s 438(2)(a) of the LP Act with a recandation that the
name of the practitioner be removed from the lacdl The LPCC
concluded its submissions as follows:

There is a risk given the practitioner's disciphindistory, which has
elements of repetition, his continuing lack of gigi understanding and
remorse, and importantly, his failure to learn fréime past disciplinary
proceedings, the practitioner will continue to f&il maintain proper
standards in the legal profession. There is tleel @ protect the public by
preventing the practitioner from continuing in gree.

The findings of unprofessional conduct and unsatisiry professional
conduct, both in these proceedings and in theeegrtioceedings, require
an order that the practitioner be removed fromRb# of Practitioners.

The practitioner prefaced his submissions 'by esging to the
Tribunal my unreserved contrition for the findingd professional
misconduct made against me in this and other nsatteat have been
prosecuted by the [LPCC]. The practitioner séidt the has 'now had
adequate opportunity to reflect upon such miscondad am truly sorry
for the offence, insult and inconvenience to alhasrned and aggrieved
thereby and sincerely regret the deleterious efi@ctindiscretions have
had to the integrity of the legal profession irstBitate'. The practitioner
said that he now appreciates 'that no member gbibéc is deserving of
the disrespectful treatment | was responsible dod certainly not by a
legal practitioner entrusted by them'.

The practitioner also said the following:

My mistakes were unquestionably serious erroraudfiinent on my part
only, for which my family and | have already paidsgnificant price
consequent upon the obligatory closure of my solactwe on
10 May earlier this year [in consequence of theafigrof suspension from
practice for three months imposed by the Tribundlagal Practitioners
Complaints Committee and Seg[@009] WASAT 205 (S)]. | now have
no livelihood, having devoted my entire career w030 years to only the
practice of law. The publication of my misfeasaritas had the effect of
severely restricting any opportunity of my gainffnployment in any
related field of endeavour. My past, indelibly ple&ced, arrogance has
been replaced by deep humility. ...

| believe that | have learned much by my mistakasparticular the
necessity of distancing personal anger and frustrdtom professional
communications. For the most part of 30 years yehemanaged that
integral task. | now am cognisant of the importaraf maintaining
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the esteem of the legal profession no matter wilast dggravated my
personal perception of an unfortunate situation.

The authorities to which Counsel for the [LPCC] neferred are beyond
issue, howeverl,] | have not been convicted ofcfahinal offence and the
punishment that he submits is now appropriate ig) mespect, manifestly
excessive, if not oppressive[,] in all the circuamstes of my case.

The appropriate penalty

22

23

We do not consider that, in the circumstances of ttase,
the findings of unsatisfactory professional condwaetd professional
misconduct in the original reasons, and havingnee¢@a the practitioner's
disciplinary history, demonstrate that the pramtér is not a fit and
proper person to remain a member of the legal psoda. The most
serious aspect of the professional misconduct fobpdthe Tribunal
involved misleading Magistrate Musk on 11 Janud@9& during the
hearing of the practitioner's application for aterrm violence restraining
order against the first client. As we said at [@D{he original reasons:

Courts and tribunals necessarily place great rediaand trust on legal
practitioners. Legal practitioners occupy a pegeéd position in the
administration of justice. When, in this case, pin&ctitioner announced to
Magistrate Musk that he was a member of the legaifepsion,

Magistrate Musk was entitled to expect absolutéhfuness and full

candour from the practitioner.

While we observed, at [71], that it 'did not negtite practitioner's
fundamental obligation of complete truthfulness aidolute candour in
his dealing with the Court', the fact that the piteamer was in genuine
fear for his safety, owing to the grossly abusivesgsages and threats that
were made by the first client over the telephong, ai relevant
circumstance in determining the appropriate pengtyelation to this
finding. As we found at [21], the first client teh number of grossly
abusive and threatening messages on the practisoneice mail.
Among other things, the first client called the giiteoner a 'Jewish cunt'
and threatened to 'fuck [him] over'. The firsteol referred to the
practitioner's wife as, among other things, a "sht'whore'. The first
client also said that he intended to go to thetpracer's office to retrieve
his files. The practitioner and his wife heard siheabusive and
threatening messages while they were driving home they drove
directly to Fremantle Police Station to report timeident to Police.
The Police advised the practitioner to seek arrimtgiolence restraining
order against the first client and the practitiomeoceeded to do so
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the next morning. The practitioner also obtairtealyguard services
from a security firm.

In relation to the LPCC's submission that there 'afements of
repetition’, particularly with respect to the findi of professional
misconduct by sending a letter containing improgéreats and
inappropriate and threatening demands to the @kisnht, the letter in
guestion was sent within six weeks of the lettet thas the subject of the
finding of unprofessional conduct ibhegal Practitioners Complaints
Committee and SeglgP009] WASAT 91. The finding of unprofessional
conduct was made about 18 months after the twerdetivere written
and sent.

The Tribunal also considers that the practitiones,hfinally,
demonstrated insight, understanding and remorse hisr conduct.
In particular, we accept that he has 'learned mioghhis] mistakes,
in particular the necessity of distancing persomager and frustration
from professional communications'.

The Tribunal considers that, in order to prote@ gublic and in
order to maintain proper standards in the legafgssion, the proper
disciplinary consequences of its findings are #ews.

Unsatisfactory professional conduct by breach of 230(1) of the 2003 Act

27

28

As we said at[43] of the original reasons, the cptianer's
contravention of s 230(1) of the 2003 Act could lbé,least initially,
characterised as merely a 'technical breach', kbecthe first client had
expressly agreed to counsel's fee of $2,000 andpthetitioner had
provided the first client with a copy of counsetfemorandum of fees
prior to filing the summons. Had the practitioeerinsatisfactory
professional conduct in this respect consisted othing more,
the appropriate penalty would have been a reprinoar@dnominal fine.

However, as we explained at [44] - [46] of the orad reasons,
the practitioner compounded the unsatisfactorygasibnal conduct by:

. failing to discontinue the proceeding when hidigaiion
under s 230(1) of the 2003 Act was brought to his
attention by the first client's new solicitor on
18 January 2008;

. failing to discontinue the proceeding after heereed
payment for the counsel's fee on 18 February 2808;
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. failing to discontinue the proceeding when,
on 1 April 2008, the first client's new solicitashased the
practitioner that the proceeding had been notedhbipus
credit agencies and could affect the first cliewt'sdit
rating.

As we noted at [46] of the original reasons, thecptioner failed to
discontinue the proceeding for 10 months aftetéh@s of s 230(1) of the
2003 Act were brought to his attention, for ninenthg after the amount
In question was paid to him, and for seven monfttexr #he first client's
new solicitor advised of the potential effect ore tfirst client's credit
rating and requested the immediate discontinuaricthed proceeding.
We consider that, in these circumstances, the appte penalty for the
practitioner's unsatisfactory professional condwycbreach of s 230(1) of
the 2003 Act is the payment of a fine of $2,000.

Unsatisfactory professional conduct by breach of 837(1) of the 2003 Act

30

31

As we found at [50] of the original reasons, onJa8uary 2008,
the first client's new solicitor served on the piteaner a written notice of
intention to have four bills for professional fassued by the practitioner
on 10 January 2008 taxed for the purposes of s323#(the 2003 Act.
Consequently, s 237(1) of the 2003 Act obligatedghactitioner to lodge
the four bills of costs with a taxing officer by F&bruary 2008.
Inaletter to the first client's new solicitor of February 2008,
the practitioner said that he would lodge the fbiis of costs with a
taxing officer the following week. However, degpithat assurance,
and in breach of s 237(1) of the 2003 Act, the toraner failed to lodge
the bills of costs with a taxing officer by 18 Feary 2008, or at any
subsequent time.

We consider that the appropriate penalty for thacturoner's
unsatisfactory professional conduct in this respetite payment of a fine
of $1,500.

Unsatisfactory professional conduct by failing to btain the second client's
instructions as to whether to have a bill of costsaxed

32

As we found at[76] of the original reasons, on about
3 September 2007, a firm that had previously atwedhe second client
sent the practitioner an itemised bill of costsedaB September 2007,
for $19,431.50, addressed to the second clientisatfdther's address.
On 21 August 2007, the practitioner had advised fina that the second
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client demanded ‘'that you present to me an itemseaf his costs in
relation to this action for taxation ... ".

Section 232(3) of the 2003 Act provided that a persharged with a
bill of costs that contained detailed items couktve on the legal
practitioner, within 30 days from the service of itemised bill, a written
notice of intention to have the bill taxed. Howewee practitioner failed
to advise the second client that he had receiveddmised bill or to seek
instructions from the second client as to whetloesdrve on the firm a
written notice of intention to have the bill taxeadlithin 30 days of the
service of the itemised bill, that is, on or befoBeOctober 2007.
The practitioner's unsatisfactory professional cambdlenied the second
client the opportunity to have the bill taxed.

We consider that the appropriate penalty for thacturoner's
unsatisfactory professional conduct in this respetite payment of a fine
of $1,500.

Professional misconduct by sending a letter contaimg improper threats
and inappropriate demands to the first client

35

36

37

The relevant part of the letter in question, dat@dlanuary 2008,
Is set out at [53] of the original reasons. At][5{8] of the original
reasons, we found that the threats and demands byatlee practitioner
in the letter were improper for three reasons.

As the LPCC pointed out in its submissions in refatto penalty,
the Tribunal's finding of professional misconducthis respect is similar
to the finding of unprofessional conduct ihegal Practitioners
Complaints Committee and Seglg2009] WASAT 91 involving a letter
sent by the practitioner containing threats andppnapriate and
intimidating demands. However, it is not a fairticism of the
practitioner to say that, because of the similds#yween his professional
misconduct in this case and his unprofessional eonth sending the
letter the subject of the earlier proceeding, he 'nat learned anything
about the proper standards of behaviour requirddg#l practitioners or
gained any insight into or understanding of why Ihaviour falls far
short of the required standards'. As noted eatier letter in this case
was sent within six weeks of the letter the subjettthe earlier
proceeding. The Tribunal's decision in relatiorthie earlier letter was
given about 18 months after the events in question.

Furthermore, it is apparent from the practitionestdomissions in
relation to penalty that he has, finally, begun uoderstand why
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his behaviour constitutes professional misconduat & unacceptable.
As the practitioner said, he now appreciates hibatnember of the public
Is deserving of the disrespectful treatment | wasponsible for,
and certainly not by a legal practitioner entrudtgdhem’. As a result of
his mistakes, the practitioner has learned 'inipddr the necessity of
distancing personal anger and frustration from gssbnal
communications'.

38 Consistently with the penalty decision made_agal Practitioners
Complaints Committee and Segl¢2009] WASAT 91 (S) in relation to
the earlier, similar, letter, the appropriate pgndbr the practitioner's
professional misconduct by sending a letter comgimmproper threats
and inappropriate demands to the first client is ttase is a reprimand
and the payment of a fine of $2,500.

Professional misconduct by knowingly and intentiondy misleading the
court

39 As noted earlier 'the usual professional discipiinr@nsequences of
intending to mislead a court should be, as a mimmsuspension from
legal practice":Legal Practitioners Complaints Committee and Vogt
[2009] WASAT 125 at [68]. In this case, as we fduat [71] of the
original reasons, 'the practitioner ... knew thatfirst client did not have
a criminal record and knowingly and intentionallyshad the Court that
the first client did have a criminal record’. Tractitioner did so in order
to advance his own interests in obtaining an interiolence restraining
order against the first client. A suspension fréegal practice is
warranted as a penalty for this serious professimmsconduct.

40 However, while the circumstances leading to thectgraner's
professional misconduct do not 'negate the prangt's fundamental
obligation of complete truthfulness and absolutedeoar in his dealings
with the Court' (original reasons at [71]), andmid in any way excuse his
conduct, they at least provide some context tgthéssional misconduct
which is relevant to penalty. The first clienttleéf number of grossly
abusive and threatening messages on the practison@icemail.
The practitioner had a genuine fear for his sadety obtained bodyguard
services from a security firm. The first clientsssubsequently convicted
of having used a carriage service in a way thatesacing, harassing or
offensive, contrary to s 474.17(1) of tBeiminal Code Act 199%Cth) by
having left the messages on the practitioner's evoal. Late on
10 January 2008, the Police advised the practitibmeseek an interim
violence restraining order against the first clieag a result of the
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messages. The following morning, the practitios@ught and obtained
the interim violence restraining order against fingt client and, in the
process, intentionally misled Magistrate Musk ttreg first client had a
criminal record.

Absent the grossly abusive and threatening messtugeappropriate
penalty for the practitioner having misled the ¢owould have been a
three month suspension from practice. Howevercavesider that, in the
circumstances, a suspension of two months from tipeacis the
appropriate penalty.

Professional misconduct by failing to file a defereand to inform the second
client that the practitioner had ceased to act fohim

42

43

As we found at [80] of the original reasons, on éc@mber 2007,
prior to his departure for an overseas holiday pifaetitioner completed a
notice of intention to defend a proceeding brougbainst the second
client by his former solicitors for professionaéfe While the practitioner
was overseas, the Magistrates Court issued a dotuméhe practitioner
advising that the second client had to file andearstatement of defence
by 27 December 2007. The practitioner was overseasl early
January 2008. As we found at [81] of the origiredsons, shortly after
the practitioner's return from his overseas holidéwe exchanged
correspondence with the first client in relation tte payment of the
counsel's fee, received the abusive and threataeleghone messages
from the first client, and sought and obtained theerim violence
restraining order from the Magistrates Court onJaduary 2008. On the
next working day, Monday 14 January 2008, the graxer filed a notice
of change of address for service in the Magistr@mast proceeding
against the second client, in which the practittoadvised that the
address for service of the second client was tlterethe address of the
first client. However, the practitioner did notnge the notice of change
of address for service on the second client, ndrhéi advise the second
client, the first client or the first client's nemlicitors of the fact that the
practitioner had ceased to act. As we found gt¢8ghe original reasons,
on 13 March 2008, the second client's former dolisi obtained default
judgment against the second client in the procged®n 31 March 2008,
the second client paid the default judgment to évenforcement
procedures.

The failure of the practitioner to file and servstatement of defence
and to advise the second client that the pracetidmd ceased to act
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for him led to the entry of the default judgmenaimgt the second client's
interests. As we found at [88] of the originalgeas:

.. In circumstances where the practitioner had weckithe abusive and
threatening telephone messages from the first ftclidste on
10 January 2008, and where all instructions intigato the matter on
behalf of the second client had been given to tiaetpioner by the first
client, we do not consider that the practitiondddure to obtain the
consent of the second client to cease to act forwas relevantly either
unsatisfactory professional conduct or professionmlconduct. Having
regard to the circumstances, it is understandaldliethe practitioner would
wish to cease to act on behalf of either the seatiedt or the first client.
However, the practitioner was required to servertbgce of change of
address for service on the second client or, avéng least, to give notice
to the second client that the practitioner had egds act on behalf of the
second client. ...

We consider that the appropriate penalty for thacturoner's
professional misconduct by failing to file a stagmof defence on behalf
of the second client, failing to inform the secasligént that he had not
filed a statement of defence, failing to inform thecond client that his
former solicitors were entitled to apply for detagidgment without
further notice, and failing to serve a copy of thatice of change of
address for service on the second client or tormfdim that the
practitioner had ceased to act for him, is a susparnfrom practice for a
period of one month.

Conclusion

45

The Tribunal does not consider that its findingsuosatisfactory
professional conduct and professional misconduatnatjthe practitioner,
individually or collectively and having regard tdet practitioner's
disciplinary history, indicates that the practigons not a fit and proper
person to be a legal practitioner. However, thbuiral considers that the
maintenance of proper standards in the legal psafesand the protection
of the public in their dealings with lawyers reasrthe imposition of the
following penalties under s 438(2)(b), s 439(a) add1 of the LP Act:

. the payment of a fine of $2,000 to the Legal Bcac
Board for unsatisfactory professional conduct by th
practitioner by suing the first client for recoveoy a
disbursement (counsel's fees) without having seosed
the first client a bill for the disbursement anduie to
discontinue those proceedings, contrary to s 238f(1he
2003 Act;
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the payment of a fine of $1,500 to the Legal Eecac
Board for unsatisfactory professional conduct by th
practitioner by failing to comply with a written qeest
dated 18 January 2008 from the first client's #olicto
lodge four bills of costs dated 10 January 2008h vt
taxing officer, contrary to s 237(1) of the 2003tAc

the payment of a fine of $1,500 to the Legal Bcac
Board for unsatisfactory professional conduct by th
practitioner by failing to advise the second clidwt the
practitioner had received an itemised bill of cpsatsd to
seek the second client's instructions as to whether
practitioner should serve on the law firm that lsadved
the itemised bill of costs a written notice of imien to
have the bill taxed within 30 days of service ot th
itemised bill, that is, on or before 5 October 2007

the reprimand of the practitioner and the paynana
fine of $2,500 to the Legal Practice Board for
professional misconduct by the practitioner by ssme
letter containing improper threats and inappropriat
demands to the first client;

the suspension of the practitioner's local psaudi
certificate for a period of two months for professl
misconduct by the practitioner by, in order to atahis
own interests, knowingly and intentionally misleagli
Magistrate Musk on 11 January 2008 during the hgari
of an ex parte application filed by and on behdlthe
practitioner for an interim violence restrainingder
against the first client, by asserting that thstfalient had
a criminal record when that was not the case; and

the suspension of the practitioner's local psaudi

certificate for a period of one month for professb
misconduct by the practitioner by, in relation toet
second client, failing to file a statement of deferby

27 December 2007, or at all, to inform the secdreht
that the plaintiff law firm was entitled to applgrfdefault
judgment without further notice, and to serve aycop

the notice of change of address for service orséw®nd
client or to inform the second client that the pitemer

had ceased to act for him.
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As the practitioner is not currently working asaayer, the period of
suspension of his local practising certificate sdaaommence from the
day after the publication of these reasons. Betim$ of suspension
should commence at the same time, as the pra@rtoomstructions in
relation to both the first client and the seconeértlwere received from
the first client and the factual background to botlunts of professional
misconduct contains common elements.

Costs

a7

48

The LPCC sought an order pursuant to s 87(2) ofSA& Act that
the practitioner should pay the LPCC's professiawdts in the sum
of $8,000. The practitioner did not contest thesmmableness of this sum,
but submitted that he is unemployed, remains inr goalth and is,
as such, impecunious.

The Tribunal's practice in disciplinary proceedimgshat, normally,
a vocational regulatory body that has been suagkessf vocational
regulatory proceedings should receive an orderther payment of its
costs: Medical Board of Western Australia and Roberman
[2005] WASAT 81 (S) at [30]. There is no reasamthe circumstances
of this case, to depart from the Tribunal's usualctice in relation to
costs. The quantum of costs sought is reasonalttes icircumstances.

Orders

49

The Tribunal makes the following orders:

1. In relation to the finding that, between 14 Jayw®008
and November 2008, Martin Lee Segler was guilty of
unsatisfactory professional conduct contrary to the
Legal Profession Act 2008VA) by contravening the
Legal Practice Act 200BNA) by suing his client, DC,
for recovery of a disbursement (counsel's feeshowit
having served on his client a bill for the disbunsat and
by failing to discontinue those proceedings, cagtria
s 230(1) of thd_egal Practice Act 200BNA), Mr Segler
must pay a fine of $2,000 to the Legal PracticerBam
or before 13 February 2011.

2. In relation to the finding that, between 18 Jayw008
and 1 April2009, Martin Lee Segler was guilty of
unsatisfactory professional conduct contrary to the
Legal Profession Act 2008VA) by contravening the
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Legal Practice Act 200BNA) by failing to comply with

a written request dated 18 January 2008 from D€g n
solicitor to lodge four bills of costs dated 10 Jary 2008
with a taxing officer, contrary to s237(1) of the
Legal Practice Act 200BNVA), Mr Segler must pay a fine
of $1,500 to the Legal Practice Board on or before
13 February 2011.

In relation to the finding that, between Septen2007
and January 2008, in the conduct of instructionmfhis
client, NC, concerning payment of the legal fees of
Mendelawitz Morton, Martin Lee Segler was guilty of
unsatisfactory professional conduct by failing tiviae
NC that the practitioner had received an itemisdidob
costs and to seek NC's instructions as to whether t
practitioner should serve on Mendelawitz Morton a
written notice of intention to have the bill taxadthin

30 days of service of the bill, that is, on or hlefo
5 October 2007, Mr Segler must pay a fine of $1,&00
the Legal Practice Board on or before 13 Febru@fyi?

In relation to the finding that, on 10 Janua®p&,
Martin Lee Segler was guilty of professional mistoct
contrary to thelLegal Profession Act 2008VA) by
sending a letter containing improper threats and
inappropriate demands to his client, DC, Mr Segler:

(@) be reprimanded; and

(b) must pay a fine of $2,500 to the Legal Practice
Board on or before 13 February 2011.

In relation to the finding that, on 11 Janua®p&,
Martin Lee Segler was guilty of professional mistoct
contrary to thelegal Profession Act 20qQ8VA) by,

in order to advance his own interests, knowinghd an
intentionally misleading Magistrate Musk during the
hearing of an ex parte application filed by andbahalf

of the practitioner for an interim violence restiag
order against DC by asserting that DC had a crimina
record when that was not the case and when the
practitioner knew it was not the case, Mr Seglixtsl
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practising certificate is suspended for a period of
two months to commence on 14 December 2010.

6. In relation to the finding that, between Septen2007
and March 2008, Martin Lee Segler was guilty of
professional misconduct contrary to thegal Profession
Act 2008(WA) in the conduct of instructions from his
client, NC, concerning payment of the legal fees of
Mendelawitz Morton, by:

(@) failing to file a statement of defence by
27 December 2007;

(b) failing to notify NC that he had not filed a
statement of defence by 27 December 2007, or at
all;

(c) failing to inform NC that Mendelawitz Morton
was entitled to apply for default judgment without
further notice to him; and

(d) failing to serve a copy of the notice of chamje
address for service on NC or to inform NC that
Martin Lee Segler had ceased to act for him,

Mr Segler's local practising certificate is suspshdor a
period of one month to commence on 14 December.2010

7. The respondent is ordered to pay the applicansss of
the proceeding fixed in the sum of $8,000 by
13 February 2011.

| certify that this and the preceding [49] paradngpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J ECKERT, DEPUTY PRESIDENT
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