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STEYTLER P: This is an application by the Legal Practitianer
Complaints Committee ("Committee”) to have the oeslent
practitioner, David Ernest Eley, struck off thelrof practitioners. The
Committee relies upon findings made against thetpi@ner by the Legal
Practitioners Disciplinary Tribunal ("Tribunal”) mespect of a number of
references brought against the practitioner inTthbunal. There were
10 references and the practitioner was found goiithe conduct alleged
in nine of them.

The references

2

The 10 references related to five different mattdrsvill deal with
these in turn.

"Mr and MrsS' - references 29A, 29 B, 29C and 29D

3

References 29A, 29B, 29C and 29D related to cliesftsthe
practitioner who were described by the Tribunalyad "Mr and Mrs S".

Reference 29A alleged that the practitioner hadnbgailty of
neglect in a number of respects while represemtingand Mrs S from
about April 2000 until about November 2000. Mr avis S had retained
the practitioner to defend a claim brought agathsim in the District
Court. The practitioner was then practising aseaiver of a firm known
as the Stirling Legal Group. When first instructad told Mr S that the
case was "easy" and that he had "nothing to wdyopl. Consequently,
Mr S did not contact him on a regular basis in oride enquire about
progress.

On 26 March 1998 the practitioner filed a defence behalf of
Mrand MrsS. On 8 June 1998 an order for discowsas made,
pursuant to which Mr and Mrs S were required tovygt® discovery by
3 August 1998. Extraordinarily, the time for lodgi discovery was
subsequently extended until 31 March 2000.

On 20 September 1999, Mr S wrote to the practitiar@emplaining
that messages left with him had not been respotal@sd asking about
progress with the action. Neither Mr S nor MrseS8eived a reply to that
letter. On 14 February 2000 the practitioner fiediotice of change of
solicitors which revealed that the solicitors oa tecord were now a firm
known as Messrs Eley Palmer Archer, practising feodifferent address
than that given in respect of the Stirling Legab@. Mr and Mrs S were
not told of the practitioner's change of addresafter a number of
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unsuccessful attempts to contact the practitioMerS was eventually
able to discover his new address.

7 On 19 April 2000 the District Court directed Mr aiMis S to file
and serve a certificate of discovery within sevagsd Then, on 23 May
2000, a further order was made that, unless wgbwen days of service
of that order on Mrand Mrs S, they complied wille torder that had
earlier been made, judgment would be entered oalbehthe plaintiff.
The practitioner was served with that order on @8J2000. He did not
comply with it. He first asked Mr S to sign anidéivit of discovery in
July 2000. Mr S did so. However, the practitioriailed to file a
certificate of discovery. Consequently, defaudlgment was entered in
favour of the plaintiff on 26 July 2000. Damagesre&v ordered to be
assessed. The practitioner did not tell Mr and $imshat had happened.
Mr S's attempts to contact the practitioner wersugnessful. He heard
nothing from the practitioner.

8 On 2 August 2000 the plaintiff's solicitors servadcopy of the
judgment on the practitioner. He was told thatapplication would be
made for assessment of damages. Mr and Mrs Sneeteld of this. On
5 February 2001 the plaintiff's application foressment of damages was
served on the practitioner. Mr and Mrs S weretalat of this either. The
special appointment for the assessment of damagsdisted for hearing
on three different occasions, being 27 April 20086, July 2001 and
25 September 2001. The practitioner made no attéangontact Mr and
Mrs S or to report to them in respect of these app®nts. He did not
appear at any of them.

9 The practitioner finally appeared on behalf of MdaMrs S at a
hearing on 20 November 2001. He told the court #maaffidavit had
only just been received by him and he needed taimbhstructions in
respect of it. The matter was adjourned until B2&nber 2001. On that
day the practitioner again appeared on behalf oaiMt Mrs S. He said
that he had received no instructions from themeiation to the matter.
However, there is no evidence that he had madea#teynpt to obtain
instructions. The matter was relisted for heann@7 February 2002. It
Is not apparent from the Tribunal's reasons whak fwlace on that day
although it seems that damages were assessed aingudigment was
entered accordingly.

10 On 12 August 2002 the Sheriff came to Mr and MssHeme with a
land seizure notice and a goods seizure notice.rel®ved their motor
vehicle. Mr and Mrs S had not heard from the ptiager since Mr S had
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sworn the discovery affidavit. Mr S went immedigt® the practitioner's
office. He was told that he had nothing to worlyoat. He was
introduced to a Mr Vogt, an employee of the pramigr. He was told
that Mr Vogt would be taking over the file. Mr Votpld Mr S that it
would cost $10,000 to "renew [his] case". Subsetipeon 21 August
2002, the practitioner prepared a file note for \Wgt in which he
misstated the events leading up to the judgment thed execution
proceedings.

11 After being served with a reference complaininghafse matters, the
practitioner lodged an answer, supported by a teigtweclaration made
on 21 May 2004. However, he did not appear atstiiEsequent hearing
of the Tribunal. The Tribunal rejected the praatier's answer, finding
that he had not adequately explained his failuneréwide a certificate of
discovery and to comply with the springing ordelis explanation for his
failure to attend the assessment of damages heaimd)for his failure to
report to Mr and Mrs S were likewise rejected. ubsequent failure to set
aside the judgment was found not to have been erchg the fact that
the practitioner had passed on the file to Mr Voghis was because the
Instructions had been given to him personally amd had had an
obligation to ensure that the work was done.

12 The reference was consequently found to have bstablshed.

13 Reference 29B complained that the practitioner wgasity of
unprofessional conduct between November 2002 andember 2003 in
failing to respond adequately to enquiries madkiwf by the Committee
and by the Law Complaints Officer, arising out loéit investigations of
the complaint which, by then, had been made by MN8merous letters
were sent to the practitioner asking him to addtiesscomplaint. He did
not respond to any of them. He said, at one sthgé,he was too ill to
respond. When requested to provide evidence litrmas so, he failed
to do so.

14 On 15 May 2003 the practitioner was served withumraons to
produce his file pursuant to s 31D of thegal Practitioners Act 1893
(WA) ("1893 Act"). He failed to comply with the sumons. On 17 June
2003, after two reminder letters had been sentitg the practitioner
supplied a part, only, of the documents compridirgyfile. On 23 June
2003 he provided additional documents. After fertrequests were made
of him, more documents were provided in Decemb@B2(Even then, he
was unable to give any assurance that he had mawdore than a
"substantial portion" of the file.
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15

16

17

18

In all of these circumstances, the Tribunal foumatk this reference,
too, was established.

Reference 29C alleges that the practitioner wasltyguof
unprofessional conduct between November 2002 angeidber 2003 in
failing to follow the instructions of Mr and Mrst8 transfer their file to
their new solicitor. The new solicitor, Mr Levitatold the practitioner
that he had been instructed to take over the cdandftiche matter.
Mr Levitan also sent the practitioner a copy ofagplication to set aside
the judgment that had been entered against Mr arsdSVl He asked that
the file be sent to him. This was not done. Hetaagain, threatening
that, if the file was not sent, he would report gractitioner to the Legal
Practice Board. This produced no response fronpthetitioner.

The Tribunal consequently found the reference ptove

Reference 29D alleges that the practitioner wasltyguof
unprofessional conduct in or about August 2002 isleading Mr and
Mrs S with regard to the status of the matter iniclvhhe had been
instructed. The Tribunal found that he had fatleéhform Mr and Mrs S
of critical events and that he had misled them esponse to their
enquiries when Mr S came to his office following thisit of the Sheriff.
| have mentioned that the practitioner then told9vthat "everything was
fine". This reference was consequently found teeH@een established.

"Mr OGD" - reference R4

19

20

The next reference relates to a client of the piraser described by
the Tribunal only as "Mr OGD". The reference aflegthat the
practitioner was guilty of neglect and/or undueagieh the practice of the
law from about August 2000 to about April 2000 whaating for
Mr OGD.

On about 2 August 2000, the practitioner, then anber of the firm
Eley Palmer Archer, was instructed to represenO@D in Local Court
proceedings that had been commenced against hima.plaintiffs applied
for summary judgment. They served a chamber sureraoocordingly on
the practitioner on 28 August 2000. The practéioappeared on the
return of the chamber summons on 11 September 2B0Wever, he did
not tell Mr OGD that an application for summary guient had been
brought. The hearing was adjourned until 6 OctoB800. The
practitioner first told Mr OGD about the application 5 October 2000.
On that day he sent him a draft affidavit in opponsito the application
for summary judgment. On 6 October 2000 the hgawas adjourned
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21

22

23

24

25

until 20 October 2000. Mr OGD was told of the adfjgment on
10 October 2000.

One of the practitioner's partners, Mr Garrick Aschappeared on
behalf of Mr OGD at the resumed hearing on 20 Cat@»00. An order
was made dismissing the application for summargnuent but requiring
Mr OGD to pay $5000 into court by way of securityr fcosts. No
payment into court was made and, on 10 Novembe0,20@ plaintiffs
filed a motion for an order that the defence beicktrout and that
judgment be entered in their favour. On the samg the practitioner
filed a notice of appeal seeking to set asideudgment. On 5 December
2000 a stay was granted in respect of the orderineg payment into
court, pending the outcome of the appeal. Mr OGI3 not told of this.

It seems that, after this, the practitioner madmesattempts to
contact Mr OGD by mail but that the correspondenacilressed to a post
office box, was returned undelivered. Notwithstagd this, the
practitioner continued to deal with the matter withattempting to locate
Mr OGD. On 30 May 2001 the appeal was dismissed.

Seemingly, Mr OGD had, by then, been located bypitaetitioner.
The practitioner telephoned him and told him that would "try to
negotiate a settlement of some sort". On 20 JWEL 2he plaintiffs'
solicitors wrote to the practitioner threateningapply for judgment if the
money was not paid into court and offering to agttee costs of the
appeal. The letter was not referred to Mr OGD ifmtructions. There
followed a taxation of the plaintiffs' costs of tappeal on 6 August 2001.
The practitioner did not attend this. Nor did he#tead a further
application on 9 August 2001 in which the defenasswtruck out and
judgment was entered in favour of the plaintiffs.

A demand was made by the plaintiffs’ solicitors payment of the
judgment debt. They offered to agree costs. OWAWfust 2001, the
practitioner obtained an interim stay of the judgim@nd made an
application to set it aside. It seems that, betw2@ October 2000 and
about 20 August 2001, Mr Archer had been lookingeratthe file.
However, the practitioner took control of the fdace again from about
the date upon which the stay was obtained. HedalskeOGD to provide
him with $5000 to "try something else". He als@eaakfor $1873.80 in
respect of the plaintiffs' solicitors' costs of dygeal.

On 5 October 2001 the judgment was set aside oditcam that the
sum of $5000 was paid into court, by cash or bah&que, within
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26

48 hours. The practitioner, who had not kept MrdD@Gformed of these

events, sought to pay the sum of $5000 into coynivay of a personal

cheque. That was not accepted and judgment wisatdly entered in

favour of the plaintiffs. The practitioner did niail Mr OGD what had

happened, other than by telephoning him and sakisighe was "stuffed".

A bill of costs was lodged for taxation, but thagitioner failed to attend
the ensuing appointment on 7 March 2002. A judgns&immons was

ultimately issued against Mr OGD for the paymentha judgment sum
and costs. Between the time of the taxation otcthets and the receipt of
the judgment summons Mr OGD had not heard fronpthetitioner.

The Tribunal found that the practitioner had beeiity of neglect
and/or undue delay in failing to ensure compliantg the order made by
the court on 10 October 2000 in respect of the megninto court of
$5000 by cash or bank cheque, by not advising MDQ&the entry of
judgment (and also of the fact that a subsequeietr aff a negotiated
settlement had been rejected), in not informing@D of the demand
for costs, in not attending on the return of thié ddi taxation and in not
informing Mr OGD that costs had been taxed andtthere was a demand
for payment.

"MrsM" -reference30

27

28

Reference 30 alleges that the practitioner hadydet October 1999
and June 2002, been guilty of unprofessional cantlycreason of his
gross negligence in the course of acting for antlgescribed by the
Tribunal as "Mrs M". Mrs M had been sued by a legeactitioner,
Mr Andrew Thorpe, for $154 in unpaid legal feeheSvanted to pay the
claim but was persuaded by her then solicitor, MirCMcKerlie, not to
do so. Mr McKerlie had previously worked for Mrdipe and the two
had parted in acrimonious circumstances. Mr Mdkedaid that he
would "cover the costs". In July 1999, Mr McKerkeas required to
cease acting for Mrs M because he had a confliottefest. In October
1999 he handed his file over to the practitioner.

About a week before the hearing of the action, Mrseard from the
practitioner for the first time. He told her hatthe would be acting on
her behalf, that Mr McKerlie had bad feelings foe tMr Thorpe and that
he, the practitioner, would defend the claim ast bes could. The
practitioner first met with Mrs M on the morning tbfe trial. He told her
that the case could go against her but that Mr MiiK@ad said that he
would cover the costs because it was his preferenge ahead with the
case. He gave no other advice to Mrs M concerthieglikely financial
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30

31

32

consequences of losing the case. The practitiseemingly made no
attempt to enquire whether or not there was anydibgn written

undertaking from Mr McKerlie in respect of Mrs Miability for costs if

she should lose the action. Also, although thectii@ner knew that
Mr McKerlie had no assets, he did not disclosetthisirs M.

At a hearing on 20 February 2000, the parties \abte to agree the
facts concerning the disputed fees. The mattertinexs adjourned for the
preparation and filing of written submissionswhs subsequently relisted
for oral argument on 15 August 2000. The practéiodid not tell Mrs M
of this. Judgment was delivered on 14 Septemb@0.20Mrs M was
found to be liable for the sum of $154 plus cosisbé taxed. The
practitioner did not tell Mrs M of this until 5 Nember 2000.

On 13 June 2002, costs of the action were taxe®5a41.75.
Mr Thorpe wrote directly to Mrs M claiming paymeat the judgment,
interest and costs. She telephoned the practitiabeut the costs. He
advised her to "ignore them" because he thoughtNharhorpe might
ignore them due to the way in which Mrs M had béesed by
Mr McKerlie". The practitioner denied saying thisut the Tribunal
rejected his evidence in that respect.

Mrs M subsequently wrote to the practitioner protgsthat she had
not heard from him. She said that it was appdrent the judgment that
she had had no defence to the claim. She comgldnae the practitioner
had not advised her of her risk of being made dafolr costs of the
magnitude of those that had subsequently been taxé&he also
complained that he had not attended the taxatianrge or informed her
about it. The practitioner responded with what Tndéunal described as
"a defensive and very evasive reply".

The reference was found to have been established.

"R" and" U" -references5A, 5B and 5C

33

34

References 5A, 5B and 5C relate to the practitisneonduct of
litigation on behalf of clients described by thabilinal only as "R" and
"U".

R and U had commenced a District Court action ajdis former
solicitor, Mr Andrew Thorpe. They were represenbgdMr McKerlie,
who, as | have said, had an acrimonious relatignghth Mr Thorpe.
The proceedings were vigorously defended. On 3@ AP99 the court
made orders restraining Mr McKerlie from represamtR and U on the
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36

37

38

ground that he had a conflict of interest. Ultiadat on 8 October 1999,
the practitioner took over the conduct of the matt® and U were not
aware of this until, in R's case, he received t@idatated 10 August 2000
and, in U's case, until he received a "remindemact in July 2001.
R and U neither met with nor instructed the prawmiér. It appears that
his instructions came from Mr McKerlie.

On 20 December 1999 orders were made that thevstateof claim
that had been filed on behalf of R and U shouldtbgck out, with liberty
to file an amended statement of claim within 28sdayR and U were
ordered to pay the defendant's costs of the apiplicao strike out,
including reserved costs, in any event. On 22d=atyr 2000, after
previous unanswered correspondence, Mr Thorpa&teod wrote to the
practitioner enclosing a chamber summons datedeBtulgry 2000. This
sought judgment in the action should the plainti#is, within 14 days, to
comply with the court's order dated 20 December91®@t an amended
statement of claim be filed and served. The sunsmeas returnable on
2 March 2000. The practitioner did not attend taur that day and the
orders sought were made.

On 14 March 2000 the practitioner prepared an aerrstiatement
of claim. However, this pleaded no new facts amel thanges were
largely cosmetic. Mr Thorpe's solicitors wrote ttee practitioner on
31 March 2000, raising further objections to thetesnent of claim. They
again applied to strike out the statement of claiithe application was
adjourned to a special appointment which was lid@d hearing on
14 June 2000.

On 23 May 2000 the practitioner wrote to R and Uthe first time,
although neither of them saw the letter until digdoefore the hearing in
the Tribunal. Whatever may have been the positiothat respect, the
Tribunal found that the letter failed fully to espt the grounds for the
strike-out application or the results of the apgdien. The letter did not
reveal that the practitioner had, on 20 Decemb&918onsented to the
orders sought, including costs orders. The letb@ight no instructions in
relation to the matters pleaded or in respect ef itmtters to which
Mr Thorpe's solicitors had taken objection.

On 14 June 2000 the statement of claim was agaicksbut, with
leave to file a further pleading within 14 days.afRd U were ordered to
pay Mr Thorpe's costs. By letter dated 28 JuneO284r Thorpe's
solicitors wrote to the practitioner telling himath if a further pleading
was not filed and served by 3 July 2000, they wagek a springing
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40

41

42

order. On the following day the practitioner wratethem enclosing a
fresh statement of claim and informing them thawauld be filed with
the court on that day. Once again, there weredeanges of substance.
None of these met the concerns that had been raigelllr Thorpe's
solicitors.

By letter dated 4 August 2000, Mr Thorpe's soligtavrote to the
practitioner asserting that the statement of cldea on 4 July 2000 was
defective. The letter asked the practitioner whatintentions were in the
light of the complaints outlined.

By letter dated 10 August 2000, the practitioneoterto R and U,
referring to a prior letter (which neither had rige€e) and requesting that
they contact him in relation to the future condatthe file. U did not
receive the letter dated 10 August 2000. Howewrdid. On
3 September 2000 he wrote to the practitioner miog him that he
would be in Perth from 12 to 14 September 2000. adked for an
appointment during that period. He tried, unsusftdly, to contact the
practitioner by telephone on about six occasiorer@ind the time of the
letter. R received no response to his letter driddelephone calls.

On about 13 July 2001 the practitioner sent a rdarimccount to U.
This showed outstanding legal fees of $3140. dareded by fax on
23 July 2001. He told the practitioner of monegtthe said was held on
trust jointly for R and Mr Thorpe. The letter alsald the practitioner
about a guarantee that had been given by R in cegffeany amounts
claimed by Mr Thorpe from U. Subsequently, ovg@eaod of around six
weeks, U made a number of attempts to contact taetipponer by
telephone. He also went to the practitioner'sceffiHe was told that the
practitioner was not available. He left a messigdhe practitioner to
contact him. He told the practitioner's recepsotiat he had received an
invoice but that he had no knowledge of what iatedl to. He received
no response from the practitioner.

There appears to have been no further contact batweéher of
R and U and the practitioner until November 20@arlier, on 12 May
2003, Mr Thorpe's solicitors had written to thegtiteoner informing him
that unless he took steps to progress the actitimnai4 days, they would
apply to strike the action out for want of prosemut Eventually, on
25 November 2003, Mr Thorpe's solicitors wrote tee tpractitioner,
enclosing an application to dismiss the actionvi@nt of prosecution.
The application was returnable on 2 December 2008. the same day,
the practitioner instructed one of his employees Mitchell Orman, to

Document Name: WASC\LPD\2007WASC0148 (MS) Page 11



[2007] WASC 148

STEYTLER P

write to R and U seeking instructions. He did sod,aon about
28 November 2003, MrOrman and the practitioner nwth R.

R informed them that he had no idea what was hapgenA file note
prepared by Mr Orman in respect of the meeting ricathat the
practitioner's firm had ceased to act for R on 1@ust 2000 and that he
owed $3500 in fees. However, on 2 December 200®tiae of change
of solicitor was filed. This revealed that thetparship name had altered
from Eley Palmer Archer to Eley Palmer and thatléteer firm was now
representing the plaintiffs. Notwithstanding thes) the following day
Mr Orman wrote to R and U confirming that Eley Patndid not act for
them. He sought payment of the outstanding costsere were further
communications between Orman and R. Eventuallyy Plalmer applied
to have itself removed from the record as the gof&for R and U.

43 The Tribunal found the reference to have been ksiaol. It found,
in particular, that the practitioner had failed to:

(@) seek instructions from his clients to file atio® of
appointment of solicitor in the District Court, or
instructions to act for them at all;

(b) inform his clients that he had received a changommons
dated 19 October 1999 to strike out the statemfecibiom;

(©) inform his clients, or seek their instructionbefore
adjourning the chamber summons to a special
appointment;

(d) inform his clients, or seek their instructionbefore
consenting to orders striking out the statemermiafm and
to costs orders against them;

(e) seek instructions before drawing up and filamgyamended
statement of claim on two separate occasions;

) draw up and file an amended statement of chaithin the
time provided by the court or seek an extensioinoe;

(9) inform his clients of the chamber summons
dated 21 February 2000 seeking what was, in effact,
springing order;

(h) attend the return of that chamber summonspf@rm his
clients that the order sought was made,;
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45

) reply to the defendant's letter of 31 March @0@ising
further objections to the statement of claim, infohis
clients of the letter, or seek instructions;

() return U's calls, or otherwise contact his mige on
numerous occasions;

(K) enquire as to what funds were held on trustRfoand
endeavour to have those funds transferred,;

() inform his clients that he had received theeletdated
4 August 2000 raising objections to a later versibrihe
statement of claim; and

(m) take any action in the District Court proceegirbetween
April 2001 and 25 November 2003.

Reference 5B alleged that the practitioner was tyguibf
unprofessional conduct between 2 February 20042&nlarch 2004 in
that he failed to respond to letters from the Cottawaidated 2 February
and 17 February 2004 concerning complaints by Rland’he Tribunal
found this reference proved.

It is unnecessary to deal with reference 5C. T™@s the only
reference found by the Tribunal not to have beewqxu.

Property transaction - reference 9

46

a7

48

Reference 9 charged the practitioner with unprades$é conduct
between about 30 October 2002 and 1 November 20QRei course of
handling a property transaction.

The practitioner's client had operated a tavernlamd which it
leased. It sold the tavern business. The salesulgigct to the landlord's
consent to the assignment of the lease. The leshdiad sought payment
of money which it claimed was due to it by the ravewner. An
employee of the practitioner contacted the landdoadent and agreed that
the practitioner would provide a cheque for thatneyg drawn on the
practitioner's trust account, on settlement ofstile of the tavern.

Settlement was effected on 30 October 2002. Thegqud was
provided by the practitioner. However it was disbored shortly
afterwards. The practitioner had stopped paymaent.oOn 4 November
2002 the landlord's agent contacted the practitiofidne practitioner told
the agent that the cheque had been stopped ustdlient's liability for
the money claimed could be determined.
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49 In his answer to the reference (which alleged kiconduct in this
respect had been unprofessional), the practitisag that his client had
expressed concern about paying the money demangléteblandlord
(although there was some dispute as regards tretiguevhether this was
before or after settlement). The practitioner thld client that it was
possible to stop the trust cheque and that he wasure of any specific
rule that prevented him from doing so. The climstructed him to stop
the cheque. He acted on those instructions.

50 The Tribunal found that the practitioner had giaenundertaking to
produce a trust cheque on settlement and thatoppisg payment of the
cheque so produced, he had breached the undertakimg was found to
be unprofessional conduct. However, the Tribunas wot prepared to
find that the practitioner knew, when giving thedartaking, that the
client had given, or would give, instructions togsthe cheque.

The Tribunal's conclusions

51 The Tribunal concluded that, taken individually amadlectively, the
references showed that the practitioner had bebreisich of fundamental
legal and professional obligations owed by him e hblients, who
depended on him and trusted him. It said thatdu dbused their trust
and that he remained unconcerned by his actionsmdst instances he
had blamed his clients. The Tribunal considered tie was not a fit and
proper person to practice law. It concluded tlneg dnly appropriate
outcome was that the practitioner's name shouleim®ved from the roll
of practitioners. It made a recommendation acogygliin its report to the
Court.

Delay by the practitioner

52 Before considering what order should be made byQGbart, it is
pertinent to say something about the manner in hviihe practitioner
conducted the proceedings before the Tribunal arnllis Court.

Proceedings before the Tribunal

53 The references were first set down for hearinghm Tribunal on
24 May 2004. The practitioner sought an adjourrtrbecause he was ill.
The references were adjourned until 28 May 2004fdather directions
and also to enable the practitioner's counsel cwigge medical evidence
of the practitioner's condition.
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55

56

57

On 28 May 2004 a medical report was provided to Thiéunal.
This revealed that the practitioner would be utditattend a hearing for
some two to three weeks. The Tribunal orderegthetitioner to file and
serve answers to references 5A to 5C by no latar thJune 2004. He
did not do so. The Tribunal also ordered thatresfees 29A to D, 30,
4 and 5A to C be set down for hearing over two dagyseither of 17
and 18 June 2004 or 28 and 29 June 2004. Thengilvas told that the
practitioner would be overseas on business (gitamures) between
21 and 30 June 2004 and that his counsel was uUablaon 17 and 18
June 2004. The Tribunal considered that theseenrefes should be given
priority by the practitioner. It listed them foe&ring on 28 and 29 June
2004. The practitioner was also told that othderemces (including
reference 9) were listed for directions on thosgsda

On 28 June 2004 the Tribunal was told by counsel tfee
practitioner that the practitioner had been overdea three weeks on
business and that, on his return, he had been ainablfinalise his
preparations for the hearings. Counsel soughtdgouenment for four
weeks. The practitioner was not present. Thee®igior an adjournment
was refused, although the Tribunal ordered thatréferences that had
been listed for hearing be adjourned to 2.15 prhidag. The hearing was
ultimately adjourned until the following day andettpractitioner was
directed to attend. His counsel undertook to mfdrim of this. His
counsel also sought, and was granted, leave taraih due to lack of
instructions.

The practitioner did not attend on the followingydaThe Tribunal
consequently dealt, in his absence, with the raet@e that had been listed
for hearing. It also directed that reference %idied for hearing on 9 July
2004. The Tribunal expressed concern at the abseinthe practitioner
and asked that its concern be conveyed to hinalstt noted that it was
intended by at least one of the parties affectethbycomplaint to make a
compensation claim under the provisions of the 1868 The Tribunal
directed that notice of these matters be givehégtractitioner. This was
done by letter dated 30 June 2004. The letter atdormed the
practitioner that the Tribunal had reserved itsisien on the references
heard on 29 June 2004 until 9 July 2004, whenappsed to deal with
the issue of penalty and costs. The practitionss tld that reference 9
would also be dealt with on that day.

On the morning of 9 July 2004 the practitioner saretter to the
Registrar of the Tribunal, attaching his answereference 9. The letter
guestioned the Tribunal's processes and made derggaomments
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concerning the Law Complaints Officer and the Tnidu However, the
practitioner did not appear. The Tribunal proceetle deal with the
matters foreshadowed by it in his absence.

Proceedingsin this Court

58

59

60

The Committee's originating motion was filed insthCourt on
10 March 2005. The matter was listed for hearimg 28 July 2006.
However, the hearing date was vacated because rdstitipner was
overseas and the Committee was unable to servemtimthe relevant
documents.

The practitioner was eventually served on 16 NowwmBO0O06.
However, shortly afterwards he travelled to MalaysiThe hearing was
relisted for 10 April 2007. Notice of the listinggas served on the
practitioner by fax on 9 March 2007 and the Conemig submissions
were served on him by email and fax on 26 March7200

Notwithstanding this, the practitioner did not appat the hearing,
whether in person or by counsel. The hearing apresgly proceeded in
his absence.

Should the practitioner be struck off the roll?

61

62

63

The Court is empowered by s 194(2) of thegal Practice Act 2003
(WA) ("2003 Act"), upon reading a report transndttby the Tribunal
(now the State Administrative Tribunal), withoutther evidence to fine,
suspend from practice or strike a practitionertb roll. Section 194(1)
of the 2003 Act provides that the report is to ddeeh as conclusive of all
facts and findings mentioned or contained in itmif&r provisions are to
be found in s 30 of the 1893 Act.

It is settled that the object of disciplinary predags is the
protection of the public and the maintenance opprostandards in the
legal profession, rather than punishment. Consetyye¢he question for
this Court is whether the practitioner is a fit gardper person to remain a
member of the legal professiofe Maraj (A Legal Practitioner) (1995)
15 WAR 12 at 25 per Malcolm CJ, with whom Kennedy &ranklyn JJ
agreed;A Solicitor v Council of the Law Society of New South Wales
(2004) 216 CLR 253 at [15] per Gleeson CJ, McHughmmow, Kirby
and Callinan JJ.

A protracted course of conduct encompassing serdmiay and
neglect might justify an order removing the praatier's name from the
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65

roll, even if aspects of that conduct, taken indlixlly, would not justify
an order of that kind:Legal Practitioners Conduct Board v Trueman
[2003] SASC 58 at [13] per Doyle CJ (Duggan andyGkh agreeing);
The Law Society of South Australia v Murphy [1999] SASC 83
at [17] - [19] per Doyle CJ (Millhouse and Prioralgfeeing).

In Murphy, the conduct complained of was the neglect omntdie
affairs, failure to provide information to them,iléeie to respond to
requests for information from the South Australiaegal Practitioners
Complaints Committee and instances of overchargamgl failures
properly to account to clients. In assessing lteisaviour, Doyle CJ said
(at [18] - [19]):

"Considered as a whole, in my opinion the conducthe

practitioner demonstrates a disregard of his psidesl

obligations, or a failure to meet them, and ind#safsubject to
any explanation) that he is unfit to remain a ptacter. The
disregard of professional obligations is too fraguand too
lengthy to permit of any other conclusion, everutjto any one
of these matters in isolation, or even some takgather, might
not lead to that conclusion.

There is no reason to think that the practitionas wnaware of
his obligations. It appears that for some yearsdmucted a
moderately busy practice, and he must have knowat wias
expected of him. There is no reason to think ith&éhe relevant
matters the practitioner was deliberately defragdin cheating
his clients. What emerges is that in relation eotain clients
the practitioner simply failed to discharge fundataé
obligations of which he must have been well aware."

Precisely the same might be said of the practitioméhis case. The
Tribunal's findings disclose repeated and seriailsres to attend to his
clients' interests over a period of several ye@ssa consequence of which
their interests were significantly prejudiced. Mover, some of the
matters found by the Tribunal reflect on the ptawier's integrity. As
will be apparent, he was willing to mislead hisnls, and indeed others,
when it suited him to do so. His unfitness to ficacis further underlined
when regard is had for the approach which he adadpt¢he Committee's
requests for information and in the course of theceedings in the
Tribunal. He appears to be unwilling or unabledgoognise his inability
to maintain proper professional standards. Henable to command the
confidence and respect of the Court, his fellowcgors and counsel and
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his clients: Ziems v The Prothonotary of the Supreme Court of New
South Wales (1957) 97 CLR 279 at 285 - 286.

In my opinion it follows inevitably that the pratiner is not a fit
and proper person to remain in practice and thatnaime should be
removed from the roll of practitioners.

The claim for a compensation order

67

68

69

Counsel for the Committee has applied for an orequiring the
practitioner to pay to R and U the sum of $2866uMay of compensation
for costs said to have been incurred in "sortingpoablems caused by the
practitioner, as articulated in [references 5A &R]'. The Committee
relies, in this respect, on s 29A(3)(h) and s 30¢2)the 1893 Act.
Relevantly equivalent provisions are now to be tbims 187(1)(h) and
(2) and s 194(2) of the 2003 Act.

Section 29A(3)(h) gives to the Tribunal power, icase in which the
conduct of the practitioner has directly causeersgn to suffer pecuniary
loss and that person asks to be compensated, ¢o irel payment by the
practitioner to the Legal Practice Board for th@dfeé of the person, of
compensation to be assessed by the Tribunal. ®Bngpensation is
subject to a limit which is not presently relevaiite power is expressed
to be "subject to the person executing and lodguithy the tribunal a
document in a form satisfactory to the tribunal veffoy that person
renounces irrevocably any right to recover from pin&ctitioner damages
by way of civil proceedings for the pecuniary lasgespect of which an
order is made under this paragraph ... ". By s 36{2he 1893 Act, the
court is empowered to make any order which the ufrdb might make
under s 29A(3).

Section 187(1)(h) of the 2003 Act is similar inesff to s 29A(3)(h)
of the 1893 Act, save that it does not expressipuire that the person
suffering the pecuniary loss should have requesitedmaking of the
order. However, this last requirement is necelysanplicit in the fact
that the Tribunal is required by s 187(3) of th€®2@\ct not to make an
order under subs (1)(h) "unless the person whemdfthe pecuniary loss
executes and lodges with the Tribunal a documeiat iorm satisfactory
to the Tribunal renouncing irrevocably any rightrézover from the legal
practitioner damages by way of civil proceedingstifie pecuniary loss in
respect of which the order is to be made". By &2fa) of the 2003 Act
the amount to be assessed is a maximum of $25,008n camount
prescribed by the Regulations, whichever is thatgre or, if the parties to
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71

the proceedings before the Tribunal agree, suchtgreamount as is
agreed.

The only evidence lodged with us in support of doenpensation
claim takes the form of an affidavit sworn by then@nittee's previous
solicitor, Mr Bruce Goetze. The affidavit does more than annex two
letters. The first of these was received by thex@dtee from the current
solicitors for Rand U. It is dated 7 July 2004 he letter "confirms"
R and U's request that the Tribunal make an orddemus 29A(3)(f)(ii)
"In respect of the costs that they have incurrat wur firm to make good
or otherwise rectify those steps in the Districtu@oaction vis a vis
Mr Thorpe that the practitioner failed to do, oe like". Contrary to what
Is said in the applicant's written outline of subsnons, no claim for an
order under s 29A(3)(h) is advanced in that letlestead, a claim of that
kind is specifically disclaimed. The letter recorthat R and U wish to
reserve their rights to pursue the practitionerdss and damage in court
proceedings.

As to the request for an order under s 29A(3)}fiffithe 1893 Act,
that section (see now s 187(1)(f)(ii) of the 2008t)Aempowers the
making of an order requiring the practitioner o firm to pay, wholly or
in part, for further work to be done for the clidaytanother practitioner or
firm of practitioners. The letter of 7 July 200dys no more, in this
respect, than the following:

"In respect of the Section 29A(3)(f)(ii) applicatiowe confirm
our clients have to approximately 2 July 2004, med legal
fees in the sum of approximately $4,300.00 incleso¥ GST.
On [sic] the limited time available to us and without hayi
undertaken an exhaustive analysis, it is the vigiestimate that
2/3rds of those fees have been incurred so as &b wigh
the ... District Court action [concerning Mr Thorpahd in
particular, in establishing what has occurred ie #hction,
review the documents so filed (including defectstatements
of claim and the like) taking instructions from atlients as to
what [the practitioner] did or did not do, or whed did or did
not advise them as to the progress of the actespanding to
the Plaintiff's solicitors and thereafter preparirding and
serving an affidavit of [R] sworn 22 April 2004 apposition to
the Defendants' strike out application for wantpobsecution
Thus our clients seek an order that [the practtippay to them
$2,866.00."
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The second of the annexed letters is dated 5 Dfg.2 It is written
by the solicitors for the Committee to the practier. That letter reads,
relevantly, as follows:

"We write to advise you that when the notice ofgorating
motion is heard in this matter by the Full Benchihef Supreme
Court on 28 July 2006, the Legal Practitioners Clamjs
Committee will seek compensation orders against iyothe
sums of:

1. $3,000.00 to be paid to [Mrs M]; and
2.  $2,866.00 payable to [R].

The power to seek such orders and for the same trdered
against you is contained in the Legal Practice Astto which,
we refer you to sections 185(2)(b), 187(1)(f)(inda(g) and
194(2)."

As to the claim advanced on behalf of R and U, tehenentioned
that we were told that this was brought in relianpen s 187(1)(h) of the
2003 Act (s 29A(3)(h) of the 1893 Act). Plainlyet application for a
compensation order upon that basis cannot sucagedn that Ris
unwilling to renounce his right to recover damagiesn the practitioner
by way of civil proceedings. So far as the appioa relies upon
s 187(1)(f)(ii) of the 2003 Act (s 29A(f)(ii) of €&11893 Act), | am not
persuaded that the evidence, as it presently stemdafficient to support
it. The only evidence available to us is, as lenaaid, the affidavit of
Mr Goetze, to which the letters from which | hawsoted are annexed.
There is no affidavit evidence from the author bé tletter from R's
solicitors dated 7 July 2004. Nor is there anyppraanalysis of the time
expended on remedial work undertaken by the newatipomers. There is
also no sufficient identification of the work thigt said to be remedial,
rather than merely designed to progress the actionpf the time
expended on it. Moreover, s 187(1)(f)(i)) of the&03 Act (and
s 29A(3)(f)(i) of the 1893 Act) empowers an order payment for
further work "to be done" and not one for paymemt further work
already done. No submissions have been addressd¢det question
whether the section should be construed so as pmwer the making of
an order for further work already done. A claimtbat kind can, of
course, be brought in civil proceedings of the kimabposed to be
instituted by R and U.
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74 In these circumstances | am not prepared to makeiter sought
by R and U. | have assumed, from the fact thatingthas been said or
done concerning the claim for compensation by Mt that claim is not

pursued.

Conclusion

75 | would order that the practitioner, David Erne$t\E be struck off
the roll of practitioners. | would decline to makbe order for

compensation that has been sought.

76  WHEELER JA : | have had the advantage of reading in drafréasons
for decision of Steytler P. | agree with thosesmg®s and have nothing to
add.

77 EM HEENAN AJA : | agree with the conclusions of Steytler Pttt
name of this practitioner should be struck off tbk of practitioners and
that the Court should decline to make the ordeic@npensation sought.
| agree with respect, with the reasons for decigoblished by the
President for reaching those conclusions.

Document Name: WASC\LPD\2007WASC0148 (MS) Page 21



