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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

w

The practitioner admitted to allegations of undat®ry conduct
under thd_egal Practice Act 2003 (WA).

As a result, the Tribunal made the following finglsnand orders.

In proceeding VR 39 of 2007, the Tribunal found ftractitioner
guilty of unsatisfactory conduct by neglect betw664 and July 2006 in
the administration of a deceased estate. Theifwaer was fined $6000
and ordered to pay costs of $1500.

In proceeding VR 40 of 2007, the Tribunal found ftractitioner
guilty of unsatisfactory conduct by unprofessior@nduct between
May 2005 and July 2006 in failing to rectify, in tamely manner,
a deficiency in trust funds held by his firm for deceased estate.
The Tribunal fined the practitioner $8000 and oedehim to pay costs
of $1500.

The Tribunal declined to make an order for non-altlon of the
practitioner's name.

The issue

6

We have before us two matters, VR 39 of 2007 and4Urf 2007,
which involve the Legal Practitioners Complaintsn@oittee (Complaints
Committee) as applicant and Brian Charles Gluesssnrespondent
(practitioner). In VR 39 of 2007, the practitiorfeas admitted that he is
guilty of one count of unsatisfactory conduct, beglect, in the
administration of a deceased estate. In VR 4008f72the practitioner
admits one count of unsatisfactory conduct, by ofgssional conduct,
in failing to rectify in a timely manner a deficignin trust monies held by
his firm for a deceased estate. The deceasect estiagired to in both
those applications is the estate of a Mrs M. Teaiity of the deceased is
not material to this decision and so, for reasdnsoafidentiality, it will
not be used.

The issue for the Tribunal is what penalty is appede in light of
the practitioner's unsatisfactory conduct.
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The facts

8

10

11

12

13

In VR 39 of 2007, the facts which are set out lhyg Complaints
Committee, and accepted by counsel for the pracét, can be shortly
stated along these lines. Under the term of MsWill, the practitioner's
firm was appointed as executors and trustees oivithe The practitioner
took over the conduct of the administration of &s¢éate from the time he
was notified of her death, on or about 12 Janu@fA?2

Between January 2004 and May 2004, the practitibtoek some
steps in the administration of the estate, butedier took no effective
step to advance the administration of the estati, the result that by
July 2006, when the Complaints Committee first kiael opportunity to
review the estate file, no application for probdtad been lodged.
In consequence, the period of the neglect wasoust two years, and it
was brought to an end only by reason of the Com@aCommittee's
intervention.

The explanation given to the Complaints Committeg the
practitioner for his neglect at relevant times wlaat the estate file fell
into a "black hole".

In VR 40 of 2007, the facts are along these lindis. June 2004,
the practitioner received a cheque for the est&t®&6d 956.99, close
enough to $66 000. This was the refund of theingreome bond paid
by Mrs M during her lifetime. That money was wrongredited to
another estate file that the practitioner was hagdht the time, with the
result that the bond money was then disbursed leet\28 June 2004 and
7 January 2005, partly to beneficiaries of thatotbstate, and partly in
payment of the practitioner's firm's fees for hamgllithat other estate.
In other words, Mrs M's estate did not receiveftimels due to it.

This mistake went unnoticed until the practitionerade a
distribution in April 2005 in that other estate $41 861 following the
receipt by the practitioner of monies from the safethe interest the
deceased in that other estate had in an aged c#reRayment was made
to the executrix of that other estate, who resitetthhe United Kingdom.
The executrix made inquiries of her own as to wivg payments had
been received in respect of the sale of her matlaged care unit. It was
as a result of that executrix making those ingsitigat the mistake was
brought to the attention of the practitioner.

The mistake was brought to the practitioner's &tiarby letter dated
4 May 2005, but it took until 8 July 2005 for theagtitioner to
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acknowledge that an error had been made, at whinehthe practitioner
requested the executrix to repay the initially wglgnpaid $65 956.99.
He took no steps in the interim to rectify the deincy in the firm's trust
account concerning the estate of Mrs M.

By letter dated 31 August 2005, the executrix aslvisthe
practitioner that she proposed to repay the sur4df 861, being the
amount of the last distribution, and requested thatpractitioner's firm
bear the shortfall of $24 095.99. Subsequently,dkecutrix repaid the
sum of $41 861 on or about 10 November 2005, b&nvithe practitioner
received it, he failed to credit it to the estatdviss M. It was, in fact,
credited to the other estate once again.

The deficiency in the trust monies held by the piacer's firm on
behalf of the estate of Mrs M remained until ther@taints Committee
became aware of the deficiency in July 2006. WeeHzeen told today
that the Complaints Committee received differemhplaints in respect of
each of the estates to which | have referred, &ed tcted on them.
On becoming aware of the deficiency, the Compla@snmittee, by
letter dated 20 July 2006, requested the pracétionmediately to rectify
the deficiency. However, the practitioner faileddo so. As a result, the
Complaints Committee brought the deficiency to #teention of the
managing partner of the practitioner's firm, whdifrexd the Complaints
Committee on 27 July 2006 that he had immediatedgtifred
the deficiency.

It is common ground in these proceedings that tlaetpioner has
since reimbursed his former partners in the su®2df 000 on account of
the deficiency. In other words, he has met thdtcdacy from his
own funds.

The practitioner was aware of the deficiency in firm's trust
account from May 2005. When asked by the Com@a@dammittee to
immediately rectify the deficiency, he failed t&eéaany immediate action
to do so. Again, the only explanation given by gractitioner to the
Complaints Committee was that he had a "mentakbland was in some
form of "denial" that he could have made such aorer

The practitioner's failure to rectify the deficigna the trust fund as
soon as he became aware is a matter of considecableern to the
Complaints Committee, which is emphasised in tipeseeedings.

We have received submissions today, both in writamgl orally,
from counsel on behalf of the practitioner.
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Submissions of practitioner

20 The practitioner admits, through counsel, the fadlsged by the
Complaints Committee. It is said on his behalf,fao as the neglect
charge in VR 39 of 2007 relating to the estate o6 M is concerned,
that: he was the only solicitor at the firm who ldeaith probate
applications; he was carrying a significant workleathin the firm; there
was no one else to whom he could delegate the woeke was nothing
complicated about the work and he had done it niamgs before; and the
file was not accorded sufficient priority by himdagise there was always
another matter that seemed more pressing.

21 On behalf of the practitioner it is said, as regav@R 40 of 2007 and
the payment of the monies belonging to the estat®irs M, that the
cheque for nearly $66 000 was handled by the pi@otir, and incorrectly
banked to the credit of the other estate. Wheretleneous payment was
brought to his notice, he could not bring himselfieal with the problem.
He was extremely embarrassed and annoyed with Hithsee a lack of
attention on his part had caused the problem, &ad &s a result,
two months passed before he took any action tovercthe funds.
The failure to draw, immediately, the matter to taention of his
partners was symptomatic of his "inability to deaih the problems he
was encountering at the time". In further discmsswith counsel,
"the problems" here referred to were identifiedreshandling of the two
estate files in question.

22 It is also pointed out that the practitioner hasspeally paid the
deficiency of about $24 000.

23 Counsel for the practitioner draws attention touanher of factors
personal to the professional standing of the pransr.

24 The practitioner was admitted to legal practice on
23 December 1976. He practised in a country tawmfany years before
relocating to Perth in about 1995. He joined tine fhe was at when
these events occurred in 1998. It is said, arglrbt disputed, he has not
been in this disciplinary position before and hs &a unblemished record
as a legal practitioner and member of the communitydeed, as his
curriculum vitae, which has been given to the Tribunal, disclogbks,
practitioner has been very active in professioffii@ira, the Law Society
of Western Australia, the Family Law Practitionefssociation and
various other committees and activities, for a nendj years.
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25 In February 2007, the practitioner, following a qmettive selection
process, was appointed a Magistrate.

26 We are told, and have no reason to doubt, thatpthetitioner
remains acutely embarrassed about what happenéiese matters, and
how he failed to deal with them in a satisfactorgnmer. It is said,
and we agree, it is clear and should have beem telim at all times,
that had he taken his partners into his confidetie®issues could have
been addressed quickly and remedied - as they wete end - almost
immediately, so far as the deficiency of funds waiscerned.

Submissions of Complaints Committee

27 In all of these circumstances the Complaints Cadbemisubmits
that to register the importance of the maintenasfgeroper professional
standards, which are designed to protect the pgeinerally, appropriate
fines should be imposed, in the two matters, orptaetitioner.

Penalty

28 The Tribunal agrees with the Complaints Committesglsmission.
As the Complaints Committee says in its written rsigsions to the
Tribunal, and as is well understood in all disciply matters,
the important object of disciplinary proceedingshse protection of the
public and the maintenance of proper standardbienptofession, rather
than punishment.

29 The decisions oRe a Barrister and Solicito(1979) 40 FLR 1, and
Re Maraj (a Legal Practitioner)(1995) 15 WAR 12, support those
propositions. Indeed, these propositions have ladmed in the very
recent decision of the Court of Appeal of Westeurstalia inParidis v
Settlement Agents Supervisory Boarf2007] WASCA 97 at [25],
Buss JA. It is only through the maintenance ofpprostandards in the
legal profession, for example, that the public barproperly protected in
the long run.

30 Thus, in proceedings like this, the focus of thédmal is what is
necessary by way of penalty to maintain public wherfce in the legal
profession. Sometimes the Tribunal is faced witlafiected person who,
by their conduct, displays incompetence or othability to appreciate
proper professional standards. In such casesgdbrbes necessary to
consider removing a person's registration, or iddeespending them for a
period from practising. That is not this case, &inglnot suggested by the
Complaints Committee that those sorts of penadtresappropriate.
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Rather, what we have here is a failure of a lawgea particular
setting to properly recognise what his obligatiarege. Unless the public
has confidence that high standards of professioma&iice are maintained,
it will not have the confidence to deal with prafemals, in this case,
lawyers dealing with the winding up of deceasedatest In popular
literature and, indeed, in the annals of discipinbodies such as this,
the winding up of estates seems always to have addifficult area for
lawyers, or at least, an area in which delay tdndsccur. In this case,
we have heard that in the professional practicalected by the firm of
which the practitioner was a member, he apparemdly the only person
handling these estates.

It is very important when firms or individual préainers take on
work that they have the capacity - both in termscompetence and
workload - to do that work. If they do not, realhey should not be doing
it. In the end, we are left with very few explaonas as to what happened
to the practitioner in this case. It seems, onft#us as we have been
given them, that there were delays in the handlirthe winding up of the
estate by the practitioner of Mrs M well before thistake concerning the
payment of the $66 000 came to his attention.

Indeed, once the mistake came to his attentione tivere still delays
in the winding up of that estate. It was only wivemplaints were made
to the Complaints Committee, and investigationsdoated, that the full
array of difficulties came to light. As we haveted, having been alerted
to the mistake so far as the receipt of the $66Wa€ concerned and its
incorrect payment out, the practitioner then haddal with it. He failed
to deal with it quickly. Later he failed altogethe tackle the problems
that the deficiency created.

So we have, in this case, the dual difficultieslelay in the handling
of a deceased's estate, where a number of otheegarexecutors and
trustees, and beneficiaries - were no doubt akciéid by the delay,
as well as the problem of the mishandling of thedfy the deficiency
created and the failure to quickly remedy thatipaldr deficiency.

We think, in the circumstances, it is appropriate régister the
practitioner's failure to meet accepted profesdistandards with a
substantial fine. In this way, it will be clear the profession what
maintenance of standards requires. It will alsoubderstood by the
community that the profession holds itself to heggindards in the conduct
of legal practice, and it can maintain its conficem practising lawyers.
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36 In the result, we very much take into account thergood standing
of the practitioner in the legal profession gergydiis commitment to
professional affairs over a number of years, andalse bear in mind the
fact that he personally has met the deficiency2s @00, or thereabouts.
Nonetheless, we think that, having regard to theimam fine which can
be imposed in circumstances such as these in tegpegach of the
findings made, of $25,000, a fine which is sigrafit, albeit not at the top
of that range, should be imposed.

Findings and orders

37 In the end, therefore, we make these findings iamabse these

penalties:

1)

2)

3)

4)

5)

6)

In respect of VR 39 of 2007, the Tribunal finthee
practitioner guilty of unsatisfactory conduct bygrest
between June 2004 and July 2006, in the admintrat
of a deceased estate.

In respect of the first finding in VR 39 of 2Q07
the Tribunal fines the practitioner $6000, whiahefiis to
be paid to the Legal Practice Board.

In VR 39 of 2007, the Tribunal orders the pramtier to
pay the Complaints Committee's costs in the sum
of $1500.

In VR 40 of 2007, the Tribunal finds the praotier
guilty of unsatisfactory conduct by unprofessional
conduct between May 2005 and July 2006, in failog
rectify, in a timely manner, a deficiency in trusbnies
held by his firm for a deceased estate.

In VR 40 of 2007, the Tribunal fines the praoher
$8000, which fine is to be paid to the Legal Pzt
Board.

In VR 40 of 2007, the Tribunal orders the pramtier to
pay the Complaints Committee's costs in the sum
of $1500.

Issue of non-publication of practitioner's name

38 We have further considered an application by cdurfise the
practitioner that in circumstances such as theseTubunal consider
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making a non-publication order in respect of thmeaf the practitioner.
That is put forward on various bases, which hawgane to the good
standing to this point of the practitioner, hisahxement in professional
affairs and his appointment as a Magistrate in lraatyr2007.

The Tribunal is able to make a non-publicationeordnder s 62 of
the State Administrative Tribunal Act 2004 (WA) (SAT Act) if grounds
referred to in s 61(4) are made out. Counsel lfer gractitioner drew
particular attention to s 61(4)(c) of the SAT Aehich refers to avoiding
prejudicing the administration of justice, and atsos 61(4)(h) of the
SAT Act, which refers to any other reason in theguilstration of justice.

In the end, the Tribunal's approach to this quastion
non-publication, which has been set out in somésoéarlier decisions,
Is that, in a primary way, the SAT Act contemplatieat proceedings of
the Tribunal and reasons for decision will be puibdind that it will only
be in exceptional circumstances that a non-puldhicadrder should be
made: see, for exampl€, and Chief Executive Officer, Department for
Community Development[2007] WASAT 116; Medical Board of
Western Australia and A Medical Practitionef2007] WASAT 20
at [51] - [58].

In times gone by, different disciplinary proceedingnder different
Acts, provided for decisions to be kept confiddntitlowever, with the
passing of the SAT Act and related legislation,t tip@sition has
fundamentally changed. There is a primary pubiterest in Tribunal
proceedings being open to the public. In all tineuenstances, we see no
compelling reason why there should be a non-puindicaorder made in
this case. Accordingly, we decline to make anyhsarcler.

| certify that this and the preceding [41] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE M L BARKER, PRESIDENT
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