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JUDGMENT OF THE COURT

1 JUDGMENT OF THE COURT : This is a motion by the applicant, the
Legal Practitioners Complaints Committee, for osdiiat the respondent,
Mr Lashansky, be struck off the Roll of Practitiosieor otherwise dealt
with pursuant to s 30(2) of theegal Practitioners Act 1893 (WA).

Application in relation to the coram, in relation to Mr Davies QC and in
relation to Minter Ellison

2 At the hearing of this application, and before weaitd from the
applicant, the respondent advised us that he hmadrdber of applications
which he wished to make. One was that the Coybiaged to hear this
matter be comprised of judges other than curremast members of this
Court. Another was that Senior Counsel for theliappt be restrained
from acting in the matter and the third was tha #olicitors for the
applicant be restrained from acting. We heard megu in relation to
each of those applications, dismissed them, andsedithat we would
give reasons when we delivered judgment in thistenatWe therefore
now briefly give reasons for those rulings.

3 So far as the composition of the coram was conderiigere
appeared to be broadly two strands to the respédsdabjections. The
first was to the effect that he had been treatebastly in the past in a
number of decisions of this Court that he considléhat any reasonable
person, looking at that background of treatmentuldiocome to the
conclusion that he would not be dealt with fairfjhe second was that, in
his words, 'too many of the people that sit on @oa&irt ... have had links
to the Legal Practitioners Complaints Committelt’.was therefore his
submission that there was a reasonable apprehetinsibany member of
the Court would be biased in favour of the Comrmitte

4 To take the second of the objections first, it \agparent however
from the way in which the respondent developed #mpglication that it
was one which he made selectively. At 156 of thadcript there occurs
the following exchange:

Too many of the people that sit on this court - teany of the honourable
justices - have had links to the Legal Practitisn@omplaints Committee.
We have had his Honour Len Roberts-Smith J sign @wdonnade
reference in R12 of 2000. We have had Mr MichaedBattempt to strike
me off on 5 December 2003. He is now sitting isdge. We have had
his Honour Pullin J, who is a former chairman & tommittee, appointed
to the bench. Then, ma'am, it comes into the iasue the lack of respect.
Her Honour Justice - - -
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JUDGMENT OF THE COURT

EM HEENAN J: Mr Lashansky, if you take this objection to
Wheeler JA, you can take it to me. | was a menolbéne Legal Practice
Board and of the Legal Practitioners Complaints @uitee from 1985
until | was appointed to this court in 2004. | wésen one of
Her Majesty's counsel and like every Queen's Cdunghbis state, | was a
member of the board. There is nothing in the leesy unusual that
judges of this court have been members of the Legadtice Board or the
complaints committee or the Barristers Board befoat. Indeed, it's to be
expected, but that doesn't seem to me to be arrgastdisqualify myself
from hearing this application.

LASHANSKY, MR: No, sir, because you happen to be one of thgefud
who actually helped me in my absence. On 31 Octpdae turned around
and said to Mr Goetze, 'But this problem is witle treport.” Now,

Mr Goetze at the end of the day didn't seem to thke on board, didn't
seem to take anything on board so, sir, at theoétite day - - -

5 In reality, it appears that this objection is norenthan a variation on
the main theme that the respondent had been trbattd in the past and
wished to be dealt with by judges whom he consuleveuld treat him
well. The difficulty with both limbs of the subnsi®n was that neither of
them addressed in any sensible way the test forebppded bias
applicable in such a case.

6 It is convenient to set out the relevant principlasd to notice the
way in which those principles were applied, as tlag@pear inLegal
Practitioners Complaints Committee v De Alwis [2006] WASCA 198, in
which a rather similar application was made by heotegal practitioner
the subject of a reference. At [64] — [68], theu@anade the following
observations:

64 The foundation upon which the practitioner's retjwess based is
one of apprehended bias. The test, in such a tasthat of
whether a fair-minded lay observer might reasonagprehend
that the judge might not bring an impartial and reodiced mind
to the resolution of the question the judge is neguto decide:
McCreed v The Queen (2003) 27 WAR 554 at 557 [8Jjohnson v
Johnson (2000) 201 CLR 488 at 49%/akauta v Kelly (1989) 167
CLR 568 andForge v Australian Securities and Investments
Commission [2006] HCA 44 at [67]. The principle gives effdot
the requirement that justice should be done anskka to be done
and that a court is an independent and impartidi/balustice can
only be done if there is no bias and it can onlgéen to be done if
there is no appearance of biddcCreed at 557 [7].

65 In Livesey v New South Wales Bar Association (1983) 151 CLR
288 at 294, the High Court said:
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JUDGMENT OF THE COURT

'In a case such as the present where there idegaabn of
actual bias, the question whether a judge who méident of
his own ability to determine the case before himyfand
impartially on the evidence should refrain fromtisg
because of a suggestion that the views which he has
expressed in his judgment in some previous caserasat
in an appearance of pre-judgment can be a diffiounk
involving matters 'of degree and particular circtanses
may strike different minds in different ways' (g&ckin J in
Shaw [Re Shaw; Ex parte Shaw (1980) 55 ALJR 12 at 16]).
If a judge at first instance considers that therey real
possibility that his participation in a case midéad to a
reasonable apprehension of pre-judgment or biashbaeld,
of course, refrain from sitting. On the other hamdvould
be an abdication of judicial function and an enagement
of procedural abuse for a judge to adopt the agprtfzat he
should automatically disqualify himself whenever Wwas
requested by one party so to do on the groundspofaible
appearance of pre-judgment or bias, regardlesshafther
the other party desired that the matter be dedltt oy him
as the judge to whom the hearing of the case ham be
entrusted by the ordinary procedures and practicéh®
particular court.'

66 More recently, inEbner v Official Trustee in Bankruptcy (2000)
205 CLR 337 at 348, Gleeson CJ, McHugh, Gummow and
Hayne JJ said:

‘Judges have a duty to exercise their judicial fions when

their jurisdiction is regularly invoked and theyeaassigned
to cases in accordance with the practice whichgl®in the

court to which they belong. They do not select ¢thses
they will hear, and they are not at liberty to deelto hear
cases without good cause. Judges do not choasedses;
and litigants do not choose their judges. If oaeypto a

case objects to a particular judge sitting, or icring to sit,

then that objection should not prevail unless based upon
a substantial ground for contending that the judge
disqualified from hearing and deciding the case.

This is not to say that it is improper for a judgedecline to

sit unless the judge has affirmatively concludedit the or
she is disqualified. In a case of real doubt, ilt aften be
prudent for a judge to decide not to sit in oraeavoid the
inconvenience that could result if an appellatercauere to
take a different view on the matter of disqualifica.
However, if the mere making of an insubstantialechpn
were sufficient to lead a judge to decline to haradecide a
case, the system would soon reach a stage where, fo
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JUDGMENT OF THE COURT

practical purposes, individual parties could infloe the
composition of the bench. That would be intolegdbl

67 In our opinion there is no reasonable basis uporictwia
fair-minded lay observer might apprehend that RWA might not
bring a fair and impartial mind to this case. Thggestion that
there is a reasonable apprehension of bias is ls=dely upon the
proposition that Pullin JA had previously servedGltwirman of
the Law Society's Complaints Committee prior to dggpointment
to the bench in 2001. The evidence before the tQouthe form
of the affidavit of Ms Diane Howell sworn on 29 Mar 2006)
suggests that the only interaction Pullin JA mayehhad with the
practitioner during his time as Chairman of the @tamts
Committee was in chairing a meeting at which it wesolved that
information regarding the practitioner be publishedthe Law
Society of the Northern Territory. There is no gestion from the
practitioner that Pullin JA had any greater invohent than this
although, as will be apparent from what we havdierasaid,
Pullin JA also heard, and refused, an applicatiypthle practitioner
to stay the order that there be publication of thasons of the
Tribunal on 26 September 2003. However, the praner
contends that, even if this involvement is insuéit to justify his
claim of apprehended bias, then the fact of PuUWis past
association with members of the Complaints Commitied the
Tribunal may affect his ability to decide the came the merits,
more especially in circumstances in which the [tiaoer has
made a number of complaints concerning the behawbsome of
those persons.

68 In our opinion, Pullin JA's very limited involvemewith matters
concerning the practitioner (he has no independsatllection of
them) are insufficient to give rise to any reasd@apprehension
of bias. As to the suggestion that his associatitth members of
the Complaints Committee and Tribunal is likely affect his
ability to decide the case on its merits, it sedmaus that, in
circumstances in which his association with thesesgns was
limited to an official capacity and is now somesefiyears distant,
this, too, is incapable of giving rise to any ressdude apprehension
of bias, whether viewed in isolation or togethethwihe other
matters relied upon. It has been said that theirashration of
justice is a practical business which relies teegs/\great extent on
judges putting aside whatever personal professiasabciations
they may have had and doing justice as they arensteodo: see
Western Australia v Watson [1990] WAR 248 at 264. It should
also be remembered that the fair-minded observéakisn to be
reasonable and that the person being observed psofassional
judge whose training, tradition and oath or affitima require [the
judge] to discard the irrelevant, the immateriadl &ime prejudicial':
Vakauta, at 527, per McHugh JA, quoted with approval by
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Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ in
Johnson. There is no reason to think that a fair-mindégesver
would doubt that Pullin JA would be able to do sahis case.

Applying those observations to the present case réspondent in
effect suggests that because he has been unswutdassfost (although
not all) of the applications which he has madehia Court, a fair-minded
observer would have a reasonable apprehensionasf birhe difficulty
with that submission, of course, is that the readon his lack of success
might more probably be thought by a fair-mindedeutsr to be related to
the merits of the applications made. That is paldrly so, in
circumstances where the respondent has a righgreithappeal (in the
case of decisions of single judges of this Courtjooapply for special
leave to appeal (in the case of decisions of tHeGaurt) but has either
chosen not to exercise that right or has been wgesstul on appeal, as
has been the case with this respondent.

So far as any association with the Legal PracttienComplaints
Committee is concerned, none of the three Judgasnigethis motion has
had an involvement with any of the complaints agfaine respondent.

So far as Mr Davies QC was concerned, there appdarbe three
principal areas of submission made by the respdndéne first is that it
was suggested that Mr Davies has a flamboyant sfyéglvocacy which
the respondent described as 'completely over thle tim that respect, it
seemed to us that it would be open to the respdndenbject to any
unduly prejudicial advocacy during the course o thearing, and that a
personal objection to Mr Davies' style was an ihent reason to
restrain Mr Davies from acting.

The second was that it was said that Mr Daviesdcook act in the
matter because his own conduct was the subjedtardka However, it is
not the case that it is open to a litigant to eagbat counsel is unable to
act simply by mounting a personal attack upon celinkowever
misconceived, and then arguing that the fact of dltack means that
counsel is unable to act. There needs to be soetkbte basis for the
attack, and the attack needs to be in some wayamti¢o the proceedings.

Finally, the respondent complains of two things ckhwere said by
Mr Davies during the course of the proceedingsstitgect of the reasons
in Lashansky v Legal Practitioners Complaints Committee [2005]
WASCA 217. One of the matters of which the resgmiccomplains is
that which is described at [252] of the reasonsdiecision in that case.
The statement, to the extent that it was relevatitidse proceedings, was
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dealt with at [252] of those reasons, and we aeblento see how it could
be relevant to these proceedings. The secondhgasohcession, referred
to in [120] of the reasons in that case, to theatfthat the respondent's
prior appeal had been 'reinstated’. For some meadwe fact that

Mr Davies made a concession, which was favourablihé respondent,
but which the Court did not accept is consideredth® respondent to
indicate that Mr Davies will not act fairly in thisase. We are simply
unable to see how any reasonable person could se@tha view.

So far as Minter Ellison are concerned, again fitosentirely easy to
understand the basis of the respondent's submisgiois perhaps most
convenient both to set out the submission, and ah&wver to it, by
reference to a passage at 177 - 178 of the trghsurthe hearing before
us:

EM HEENAN J: Mr Lashansky, let me see if | understand it. uNsay
that in several respects in the past, Minter Ellibave failed to comply
with obligations which you say rest upon solicitarsd as a consequence
have obtained relief which is prejudicial to youdayou didn't have an
opportunity to oppose, and not only that, that wilea solicitor was
appointed to manage your practice, there was @dasssand there is a
potential liability by those involved in the treggsa What has that got to
do with Minter Ellison being instructing solicitoren the present
application?

LASHANSKY, MR: It goes exactly to it. I'm standing here today
because I'm sitting facing the decision of the toar4 December 2002 to
strike out my appeal. On 4 December 2002 my appeal struck out
pursuant to a springing order. | never had a chan@argue my appeal. |
never got a day in court. All that happened isakvold, "You're out." |
was in South Africa. | wasn't even here for thieveey of judgment.

EM HEENAN J:  No, | know about that. At the moment the caart
waiting to hear an application under the Legal #acAct following a

report by the Legal Practitioners Complaints Corntesit Minter Ellison

are the solicitors acting for the complaints coneeiton that application.
Why do you say they shouldn't be permitted to act?

LASHANSKY, MR: Let's start at 29 November two thousand - - -

EM HEENAN J: No, no. | know what you say about past episotied
you complain about the conduct of Minter Ellisonf bven assuming that
your complaints were well founded, what is therewlthat to prevent
solicitors acting for the complaints committee tgdla

The question posed by EM Heenan J was never andgwedRather,
the respondent then turned to deal at some length the fact that
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original exhibits or motion books or something batt kind had at one
stage 'gone missing' and that he regarded thiseag sinister. No
evidence was placed before us which suggestedhbatolicitors had in
fact failed to comply with any obligations with vehi they should have
complied. That application had therefore no fadmandation.

14 It was for the reasons given above that we dismisse of the
preliminary applications made by the respondend, proceeded to hear
the motion.

The present motion

15 The matters out of which the motion arises, andititing made by
the Legal Practitioners Disciplinary Tribunal, upahich the motion is
founded, are summarised in the reasons of thist@alivered in relation
to an application in which the respondent had sbtgheinstate an appeal
which he had instituted against the orders of thbuhal. That decision
was Lashansky v Legal Practitioners Complaints Committee [2005]
WASCA 217 (ashansky v LPCC).

16 Those reasons are lengthy, but it is convenienhd¢orporate them
into these reasons for decision, so that theseomeasan be properly
understood, without too much unnecessary crossemafeng to the earlier
decision. We therefore set out verbatim [5] - [16¢lusive of those
reasons, which we adopt as a summary of the prowsedvhich is
adequate for present purposes. Those paragraplas &vllows:

5 The background to the various references to theuhal is as
follows. The relevant Act at the time was thegal Practitioners
Act 1893 (WA) as amended (‘the Act’). PartV of the Actlde
with practitioners' trust accounts. Section 38npted the Legal
Practice Board (a body constituted under Ptl) ppoant and
authorise an accountant having certain defined iftpalons to
examine the books of account and records of aiposer relating
to any trust account. Such a person was commaibrred to,
although the statutory term was the 'examinerg asust Account
Inspector’. Section 39 gave that person power eqire the
practitioner or the practitioner's staff to prodummoks, papers and
documents relating to trust money or trust accoants$ to require
bank officers to disclose details of accounts. Theast Account
Inspector, or persons employed by the Inspectomrewet to
disclose any matter which comes to their knowledigthe course
of an examination, other than in the course ofp@neto the Board
(s 40). Upon receipt of the Trust Account Inspestoeport, the
Board could itself inquire into matters revealedtbg report and
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could request the Complaints Committee, a bodybésked under
Pt IV, to inquire into the matter (s 41).

6 In October 1998, the Legal Practice Board engageld Hovell as
Trust Account Inspector to investigate the recarfithe applicant.
His initial inspection of the applicant's documentéed that certain
files were not properly identified and that somentamed
documents from other files being handled for thent! He could
not reconcile moneys paid into the general practiceount, and
formed a preliminary view that there were breacbhéshe Act
regarding the accounting for costs paid on accobit.Novell, of
course, sought further information, and had a numbé
conversations with the applicant. The Complaintsn@ittee was
asked to consider the matter, and Mr Jordan, thenpGants
Committee's legal officer, engaged in corresponeewith the
applicant and met the applicant on a number ofsona. It was
out of those matters that the various referencesear

7 Briefly, the procedure in relation to each of tleéerences was as
follows.  Section 28C of the Act provided that wdethe
Complaints Committee determined that a matter shbelheard by
the Disciplinary Tribunal, the Committee initiatqgutoceedings
against the practitioner. That was done by a nurabseparately
numbered references, the details of which we shdascribe. The
Tribunal was created by s 28D of the Act. Purstast29A, it had
jurisdiction to make a variety of findings, and pawo transmit a
report to the Full Court. A report was, by s 38ken to be
conclusive as to all facts and findings therein togred, and the
Court could, without further evidence, fine, sugp&mom practice,
or strike off the roll the practitioner the subjeéthe report.

8 The Tribunal consisted of a Chairman appointedhgy Governor
with prescribed qualifications, members of the le&aactice
Board for the time being, with certain exclusioasd one or more
representatives of the community. The TribunalieR required a
practitioner to file an answer to a referenceg@l Practice Board
Rules 1949 (WA), r68). Part of the difficulty with these
proceedings was that the applicant did not fil@aaswer in relation
to any of the references. At the commencemertie@ptoceedings,
then, the Tribunal did not know what it was that #pplicant said
in relation to any matter the subject of any of tlederences.
Indeed, as it will appear, it is difficult to thikay to understand
what it is that the applicant says is his answea tmumber of the
references.

9 The various references were heard together in @ctand
November 2000 by a Tribunal which comprised thei@man, the
Hon B W Rowland QC, two legal practitioners andaanmunity
representative.
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2.1 R14A of 1999 - Mrs Tailor

10 This reference alleged that, on 3 September 19@8pplicant was
guilty of unprofessional conduct in that he knowjngand
improperly permitted his client, Mrs Tailor, to Bbhim $85,533. It
was alleged, and was not disputed, that he attewdbdVirs Tailor
to collect a cheque in her favour for that amouoimf the Real
Estate and Business Agents' Supervisory Board,hndmicount was
awarded to her by the Board as a result of imprepaduct by an
agent. The cheque was immediately endorsed byTHitsr in
favour of the applicant.

11 The Law Society'$rofessional Conduct Rules provide, in r 8.1,
that except where it is part of the client's noriasiness to lend
money, a practitioner is not to advise or knowingérmit a client
to lend money to the practitioner unless, priothi® loan, the client
has acknowledged certain matters in writing. Thosdters are:
that the practitioner has advised that it is désgrahat the client
should obtain independent legal advice; as to #tera of the loan;
that in the event of default the client may haverewurse to the
solicitor's guarantee fund; and that the practéromay benefit
financially. Those rules do not have statutorycéor They reflect,
however, the view taken by members of the professb the
appropriate professional conduct in particular winstances, and
are persuasive evidence of the appropriate staroddrehaviour.

12 There were certain documents brought into existémeelation to
that loan. There was a letter of 1 November 1988ne two
months after the date of the endorsement of theushdo the
applicant, in which Mrs Tailor states that she ati#es the
practitioner to use that cheque 'to aid in finagcihe Colonnade
matter'. The letter continues: 'This is a load anll be repaid to
me once the Colonnade matter is finalised.! Wecrdes the
Colonnade matter later, in relation to referenc@ Bf12000.

13 On 31 December 1998, the Trust Account Inspectatevto the
applicant with certain queries about entries inlibeks relating to
the sum received from Mrs Tailor. In responserdeeived a brief
letter from the applicant advising that the chedued been
endorsed over to him by Mrs Tailor, and that taeengement’ was
done at Mrs Tailor's request. It accompanied @donetter from
Mrs Tailor herself. She stated in that letter thame weeks prior
to payment of the cheque, she had been made ahatréhe Real
Estate and Business Agents' Supervisory Board wpald her.
While waiting for the issuing of the cheque, sheided to loan the
moneys to the applicant in his personal capacitghasrealised he
was under considerable financial strain. Thatrstshe described
as having been caused mainly by his agreeing istgs=ople such
as Mrs Tailor without seeking payment for his seesi She stated
that there was 'never any question' of there bamghing other
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15

than a personal loan, that there was no questiarmterest or of any
claim against the fidelity fund, and that she hagrbmade fully
aware of the consequences of making a personaldbanld the
applicant be unable to repay. She also brieflycidlesd the
circumstances leading up to the payment of the mdoeher.

Those circumstances involved an agent called Fsad@an who
had mortgaged Mrs Tailor's home without Mrs Tasdldhowledge.
It appeared that the applicant had expended adenadile amount
of time and effort in endeavouring to have Mrs Chaaffairs

investigated and to recover funds for Mrs Tailbgge efforts were
not in dispute before the Tribunal.

In a follow-up letter of January 1999, the TrustcAunt Inspector
asked the applicant whether Mrs Tailor had beernsadvto seek
independent legal advice. There was no reply ftbenapplicant
himself, but a letter of 5 February 1999 from Megsldr to the
Trust Account Inspector stated: 'l was offered dpportunity of
taking independent legal advice." This is, of seumot quite the
same thing as being advised to seek such advidestiaction of
particular importance in a situation where, as Vagor went on to
explain in her letter, she had 'absolute faitlthmapplicant.

Because no answer had been made by the applicém aearing
of the references, with the agreement of the appijche Tribunal
took the course of permitting counsel for the Lawnlaints
Officer to ask him what his response to each refarevas, prior to
the calling of evidence. During the course of goeig, it was
established that Mrs Tailor became aware at some prior to
September 1998 that she was to receive the mooey the Real
Estate and Business Agents' Supervisory Board. a3sist in
understanding the proceedings in the Tribunal, @@aduce part
of the applicant's response. To convey the flam@qguately, it is
necessary to set out a number of pages. Theyagesd5 to 18, as
follows:

'And when she became aware she was to receive those
moneys, she offered to lend them to you?---She rmeve
offered to lend.

She said she would lend them to you?---No. Mr Ly

see, this is the whole problem. It's explainecady to
Mr Novell on three or four occasions. Mrs Tailorasv
refused legal aid. When | went to court on beh&lflo and

Mrs Karena - - -

Mr Lashansky, rather than getting into all of thesan you
just answer my question?---No, no, no; you have tgot
understand the whole issue. The whole issue is
Mrs Tailor - - -
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| don't want to know about the whole issue. | wgoh to
answer my questions?---Well, you either want to tgethe
truth - - -

Did she lend you 85,533.55?---Most certainly shd. di
Mrs Tailor's exact words - - -

THE CHAIRMAN: [I'm sorry, she did?---Yes, sir.

Right?---Mrs Tailor originally said to me | can &akvhat |
want out of the cheque. | said, 'lt's your monéaid, 'The
Colonnade people are in need of money' and "Will igmd
me the money?'

MR LEY: The Colonnade litigation has to be fundels$
that what you mean?---Yes, well, that was the point
Mrs Tailor's money funded the Colonnade litigation.

She wasn't any part of that, was she?---No, shd&etiom
my office at the time. She was helping me outirl®&nhhad

no money to pay. Legal aid was refused. | fouigint
Shirley for 4 years and when Shirley got her morség said

to me, 'Take what you want,' because Shirley weasr@wf
the situation. There was a Mr Wright, who you arell
aware of because you were acting on the otherisideat
defamation case and you're well aware of the fashat
went on with Mr Wright and how he was forced into a
17-day arbitration because that's the defence ia th
defamation. Mr Wright owed a substantial amount of
money. He had no money to pay. The Colonnadelpeop
had no money to pay. Joseph Lieberfreund had garen
account for 13 and a half thousand and whackegl 16 %0.

In any event, Mr Lashansky, the money was lent toed
way it was lent was that you and Ms Tailor wenhgl®o the
board's office on 3 September 1998 when she got her
cheque?---1 can seem to remember that, yes.

And the way that the moneys were lent was thathsigegot
the cheque from the board for that amount and sbersed
it over to you on the back?---Yes, and there wagoad
reason for that too.

We will just stick to the facts, if we may. It wasdorsed
over to you so then you took the cheque and yod e
cheque into your bank account?---Into my generebaioat.

Yes?---And if you want to know the reason, let melain
to you the reason.

No, I'm not interested in the reason?---No, thera ieason.
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Mr Lashansky, you can give the reason when you're
presenting your defence. All I'm interested inh&t moment

- I'm trying not to cross-examine you?---No; not bwant

to- - -

What I'm trying to do is just trying to put the eglations to
you?---The board has got to hear my side of they $tm.

They will when you give your defence.

THE CHAIRMAN: Let him tell us what his defence, is
Mr Ley?---Let me just explain the situation. Mrailbr was
put under Wayne Martin QC in order to progress
Mrs Tailor's claim because there happened to haircai
trials against Seng Fai Chan and Frances Mary Gimah
possibly other parties involving in how Shirley tioser
house. Mr Wayne Martin QC in order to agree toehthe
claim progressed, Mr Ley, went and at the requegtayne
Bellew insisted upon deeds of confidentiality beoirgwn
up. Those deeds of confidentiality were enterdd snd
duly signed and as a result of that there was ndisg of
Mrs Tailor, as would normally have been the casw, f
independent legal advice because of the outcometlzand
Wayne Martin deed of confidentiality. That was the
condition put upon it, otherwise they were not jareg - the
board - because of its previous policy to progrédss
compensation claim for Mr and Mrs Waldron. Mr Wala
had a stroke at that time. He was in desperatatsstr
Mrs Waldron is pushing into her seventies and &yl a
rather elderly lady. In those two exceptions thard agreed
to change its policy and allow the claims to begpessed
without the criminal conviction of the defalcatingal estate
agent.

LEY, MR: This is the claim against the fund youadking
about?---This is the claim against the fund. R&rthat is
Wayne Martin QC drew up deeds of confidentiality.
Mrs Tailor, myself and Val Waldron had to agreesign the
deeds of confidentiality. Under normal circumstesof
course | would have sent Mrs Tailor out to haveeyand
got legal assistance from somebody else. | dithvie an
objection to that. Shirley is the most kind personthe
world. She will give you the shirt off her backShirley
understood that | had worked. She was there. eThes a
further thing that Mrs Tailor also understood. Thbad, as
you will understand it - and Doug Shave is nowrniag the
credit for having changed it. The fund says thau get a
claim only if you bring your claim within 1 yeaAs a result
of entreaties made by me, Mr Kim Beasley senioDtag
Shave, Doug Shave agreed to change the law anchtie in

Document Name: WASC\LPD\2007WASCO0211.doc (SM) Page 15



[2007] WASC 211

JUDGMENT OF THE COURT

6 years which saw Shirley getting paid. | would@rehave
normally asked Shirley for the money. Shirley \aasre of
the desperate straits because the Colonnade - - -

Did you ask her for the money?---Shirley offered Ks far
as | understand, Shirley offered. She said takat Whvant
out of the cheque. | could have taken what | wématgt of
the cheque. | said no.

It is just that you said then that you asked her tfte
money?---1 said to Shirley - when Shirley said takeat |
want out of the cheque, | said, 'No, it's your moneYou
need it Shirley at the end of the day. | need sormaeey for
the Colonnade people. The Colonnade people - - -

So in the end you agreed to take the money?---Nr listen
to me. The Colonnade people - - -

I'm just trying to understand what you're saying,
Mr Lashansky?---No, in about January of 1997 | tethr
working on the Colonnade case. You're now tallabgut
August 1997, the first bill. In about January &97 |
started working on the Colonnade case.

Sorry, | wasn't talking about that at all. | watkitag about
what happened in September 19987?---Well, it allsgtee
what happened in September 1998. In about Jamfary
1997 Mr Gentilli attended a meeting with a wholé¢ &
tenants from the Colonnade shopping centre. Thants
asked Mr Gentilli, 'How much will the litigation st?' and
Mr Gentilli said, 'Somewhere between 10 and 14 ¢hod
dollars." At the time Shirley had lent it to methitigation
was already running into its hundreds of thousaridkollars
and nobody had any money. The three litigationdéus
who had promised to fund the litigation - ConradeThad
been bought out. He had gone. Sam Novatscov vadubdw
have put the money in had a quintuple bypass antasa't
well enough to fund the matter, let alone - thees woubt
whether he would get to court. Joe Bruni who wesdther
litigation funder had bought other premises in Mgrand he
had no money in which to pay for Miss Gilchrist, Vi
Wood and a few of the other people that were despdor
money.

When she offered to lend you the money, did yousadier
that she should take independent legal advice?---No

When she offered to lend you the money, did yoluhet
that it would be a purely personal loan and youd@tigive
her any security for repayment?---Most certainis.y

Document Name: WASC\LPD\2007WASCO0211.doc (SM) Page 16



[2007] WASC 211

JUDGMENT OF THE COURT

16

17

18

19

20

You told her that?---Of course, and that was relaye
Mr Novell.

Did you tell her at the time when she offered tadlgou the
money and you agreed in the event you failed tayédpe
loan she would have to look to you for repaymenthefloan
debt and would have no recourse against the swhcit
guarantee fund?---Shirley was informed that if htvdown,
that was the end of her money.'

The applicant then went on to explain that he hadrgMrs Tailor,
in exchange for the endorsement of her chequehé&ques each in
the sum of $8533 and each otherwise blank. Itomewhat
difficult to follow his explanation, but, so far &g can understand
it, the idea seems to have been that since Mreimaibrked in his
office, she would know when his financial situatiwas improving,
and would be able to fill the cheques in from titneime and be
repaid in that way. In fact, it seems she wasidegizectly.

During the course of explaining that arrangemelné, applicant
said, apparently in reference to his general adgoumy bank
account was overdrawn, as Mr Novell knows and #re&bmanager
was refusing to meet the cheques. He bounced quehes
Mr Novell can tell you, for the Australian Taxati@ffice'.

Pausing there, there are a number of aspects & theestions and
answers which are characteristic of the applicagfsoach to the
references both before the Tribunal and in all pedings in this

Court, which make it peculiarly difficult to undémsd what

defence, if any, he wishes or wished to make.

It is apparent that he assumes that the listemeit, the Tribunal or
the Court, is intimately familiar with, or at leasill be able to

follow, references to many persons and occasionshwdre not the
subject of evidence, which are not in issue ingreceedings, and
which have only peripheral, if any, relevance tenth For

example, in the passage quoted, there is someereferto a
Mr Wright; he does not appear to be one of thed@ahde clients’,
and what he had to do with Mrs Tailor's loan isystary to us.

There is a detailed reference to a deed of conti@aéy required
by a Mr Bellew, although who Mr Bellew might be isot
explained. So far as one can discern, althouglptbposition is
not clearly articulated, the relevance of all thaty be that
Mrs Tailor was not sent for independent legal ag\because the
applicant formed the view that the deed of confiity might
have prevented her from revealing to another gotidlow much
money she had obtained. The problem with that defence, or
even as a circumstance of mitigation, is that nceeddeof
confidentiality was ever produced, so that the dmdl had no
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opportunity to consider its terms; it would be sigipg if such a
document had any relevance to independent advizet @bloan to
a solicitor. The reference to Mr Gentilli andddtion funders and
so on, might, if one knew the background, explaihywhe

applicant accepted the money, but would be no answehe

reference.

Finally, it is apparent that the applicant's pregation is his role
as a 'crusader for justice'. That is, he explainength, and with
confusing detail, what efforts he has made on bedidlis various

clients to ensure that they obtain some redres$sn efmphasising
that he either received no payment for those sesyior was
prepared to accept a payment which was consideradlyced, or
long delayed. As was repeatedly pointed out to kimthe

Tribunal, however, the focus of the Tribunal's imig$ was upon
irregularities in dealing with, or accounting fanoney which he
did receive from clients. It is not surprising tbre, that the
Tribunal formed the view that the applicant's resmms and
evidence generally missed the point of the refexenc

Turning to Mrs Tailor's evidence, she gave evidetitat she
thought very highly of the applicant and that itsnzer view that
without his efforts, she would never have got henay back. In
relation to the money, she was asked whether gheadfto lend it
to the applicant and her evidence was that she hioid 'that he
could have that money'. She said that he repled it was

Mrs Tailor's money and that it was up to her whapgened to it
and that he did say that there was some difficuliyh the

Colonnade matter that she could help with. Hedewe was that
he could do what he liked with it, so that he coeither pay her
back or not. She did not think that he at any peaid that she
should take independent legal advice before procgedith the

transaction. She said that when he won the Coltmmase, he
would pay the money back. She said that she wasaoress that
there was an inquiry into the payment, becauseshsidered it to
be a private matter between herself and the aplica

When asked about her letter in which she said she gwen the
opportunity of having independent legal advice, shel that she
was excited about getting her money and that sheédcaot
remember, but that he could have said 'somethkegthat' to her.
In cross-examination, she reiterated that she cootdremember
whether there was a discussion about independgal delvice. In
response to a question from the applicant suggestat he did not
think she was a client at the time at which paynvest made, she
agreed: 'When that money was paid to me | wasyoot client
any more," (although that seems to us a questidavafand that
her answer was incorrect). The evidence suggebtadhe letter
dated 1 November 1998 was a 're-creation’ of arginai
Mrs Tailor may have signed, but that she had sigheddocument
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which was in evidence because the original, whatdéselate, was
unable to be found in the applicant's office.

On 1 November 2000, the applicant conceded thdtade'broken
the Act' in relation to reference 14A. He calledwéness in
mitigation, who gave evidence that she had sugddst®rs Tailor
that it was undesirable for her to give or lend morio her
solicitor, and that Mrs Tailor had become very gnat that
suggestion. In his submissions in mitigation, hggested to the
Tribunal that Mrs Tailor would have given him th@emey even if
she had been sent for independent advice.

The Tribunal found in relation to this referencattthe applicant
acknowledged that, at no time prior to the loamgeamnade had
there been the relevant acknowledgement in writifignoted his
concession that he did not give oral advice thats desirable that
Mrs Tailor should obtain independent legal advitteaccepted that
Mrs Tailor was very fond of the applicant and waspared to give
the money to him, although it was in due course anasl a loan.
The Tribunal also found that the documents makefgrence to
the loan which were signed by Mrs Tailor were bitugnto
existence only after Mr Novell had drawn the appiis attention
to r8.1 of the Professional Conduct Rules, and that those
documents were prepared for Mrs Tailor by the appli. The
Tribunal's view was that the failure to comply witB.1 amounted
to unprofessional conduct. It noted that the baéithe rule was
that a solicitor would be in a situation of conflaf interest where
there was a loan from a client and that, althougis Milor was
supportive of the applicant, it was often in prebys those
circumstances that it was desirable that thereldhHmiindependent
advice. All of those findings were plainly open.

2.2 R14B of 1999 - Mr Aurthaveekul

26

The statutory background to this reference shoaltriefly set out.
It is also relevant to the later R12 of 2000 (Gilst). Under the
Act ‘'trust moneys' were defined as moneys entrugteda
practitioner in the course of legal practice fag tise or benefit of a
person or persons other than the practitionersbuas to be under
the exclusive control of the practitioner. Sects#hof the Act
required every practitioner who received trust nysneinless then
dealing with them as directed by the person fronowhhey were
received, to forthwith deposit them to the creditdrust account.
Section 34A provided that a practitioner might gpjplist moneys
towards the payment of costs and disbursementgethaagainst
the person for whose use or benefit the moneys healckif:

‘(@) that is authorised by the client under thenteron
which the moneys are so held under the controlhat t
practitioner; and
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(b) the practitioner within 14 days thereafter eaut be
served upon that person a bill of costs in respédhose
costs and disbursements showing that trust monaye h
been applied by the practitioner towards the paynwn
those costs and disbursements.'

It is also desirable to bear in mind, in relation¢ferences 14B and
12 of 2000, that s 58ZB of the Act provided tha temuneration
of practitioners was regulated by determinationsoasosts made
by the Legal Costs Committee, save that, pursuans 59, a
practitioner could make a written agreement witbliant for the
manner in which the practitioner was to be paidluding an
agreement for lump sum payments. Such an agreecoetd be
reviewed by the Supreme Court, pursuant to s 59.

It is also convenient to mention in relation tostheference an issue
raised by the applicant which was common to a nunabehe
references, being the unfortunate state of hisrdsco That issue
had, as we understand it, four distinct elemems. is common
with the majority of legal practitioners, the apgglnt, of course,
relied upon a computer system to maintain detagedrds.

The first element relevant to this issue was tleab$serted that he
had limited computing skills and understanding, ahdt the
'inputs’ into his computer system were done byrsthehat is, by
members of his staff. He asserted that he wastmatefore
responsible for what was found on that system.

The second element of this issue also relateseacdmputerised

system. Mr Novell agreed with the applicant, dgrin
cross-examination, that the system maintained ercéimputer was

'in a shocking state'.

So far as paper records were concerned, the tlerdeat of this
issue related to what the applicant described e&dihching’ of his
car. There does not seem to have been any evidénbes before
the Tribunal, but it seems to have been generalbepted that
there was a car and that there was a fire affettiegar in or about
August 1998. As we understand it, the applicasuggestion has
always been that there was a substantial quanfityeoords
contained in that car which, of course, were dgstio The
Tribunal appears to have accepted this. Tribun@mbers
suggested to the applicant a number of times duhiegcourse of
the hearing that it would be desirable if he dedchis efforts
towards obtaining, from other former clients, retowhich might
assist the Tribunal in reconstructing the way inathe generally
ran his practice, but he did not produce any relevacords.
Subsequent to the torching of the applicant's owhicle, there
seems also to have been some damage to a rentalhcdr he
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hired, but whether there was any issue relating¢ords contained
in that car is not clear.

32 The fourth element of this issue which was assetigdthe
applicant was that there was a file, or seriesiles,f containing
documents which were, or may have been, of impoetdn one or
more of the references, which went missing at aly stage during
Mr Novell's inspection. During cross-examinationy khe
applicant, Mr Novell agreed that there was a maymmJanuary of
1999 on which he had gone to the applicant's ofiicg on which
the applicant had been told by an employee, a Maig,uhat a file,
or something of that nature, was missing. Mr Nivedvidence
was that he understood that there had been ansaxtesearch for
that material. In relation to this particular mefiece, we should add
that it was put to MrNovell by the applicant, i
cross-examination, that as well as a file going sm a
computer-generated copy of certain material had loe¢eted from
the computer by a person unknown, but Mr Novell vaedscourse,
not in a position to comment on that allegation.

33 The allegation in this reference was that on twoasmns when
acting for Mr Aurthaveekul, the applicant receiviedst moneys
and failed to deposit them into his trust account.

34 The first amount is one of $6000. In a letter daté August 1998,
the applicant requested payment of $6000 to covextwrom the
terms of the letter, are clearly estimated dishues#s in relation
to work to be done by two experts, in the sum df@EBand $2000,
together with an additional $1000 which is desaibs an amount
required to cover the applicant's costs 'to da@h 22 September
1998, a cheque for $6000 was received from Mr Aaudiekul and
was banked into the applicant's general practicelad. The only
bill of costs which can be located which may rekat¢his amount
is one which is undated, but which is headed: oot for Legal
Services June-August 1998." The body of the adcsimply reads
'[o]n agreed fee of $6,000.00', so that it is ndiilaof the type
contemplated by s 34A(b) of the Act. The evideat&ir Novell
was that when he went to the applicant's compytaem, the only
record of any date in relation to that account Wwhie could find
was a record of the file being opened on the coerput 7 March
1999, the day before his inspection. It was allegleat on
15 October 1998, the applicant paid accounts raisedhe two
experts in question of $1160 and $2799 respectivayn the
general practice account. Those amounts do notaap be
featured on any bill of costs.

35 As to the second amount, it was alleged that o@@®ber 1998,
the applicant received a further $8000, which waskied into his
general account. Again, the only bill which mayrbkevant to this
payment is one which is undated, but headed: ‘Wuctor Legal
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Services 1 September-25 October 1998." It deals ®solicitors'
and secretarial costs and photocopying, and isesgpd to be in
the sum of $8000. Again, the only date which carfdund is the
date of the computer record of 7 March 1999.

What the applicant said about this reference irphaediminary oral

answers to the Tribunal was, as the Tribunal noteshfused and
conflicting'. In relation to the $6000, he agré¢leat he requested it,
but was not sure of the date, and he agreed thatstpaid to him.
He asserted that he had done over $10,000 worthodf at the

time and that the $1000 requested was a 'token fe& not clear

what relevance the applicant thought those assertiad.

He said that he had paid the money into the genscabunt
because that was 'the arrangement’. There werdictiog
accounts of the arrangement, but the thrust aéetreed to be that
the consultants had required that the amount go timt general
account, in order that they could be certain thaytwould be paid,
and that Mr Aurthaveekul, who was present at a imgett which
this was discussed (although he had limited Enpglitlad no
objection’. The applicant said that he was ndibatty to tell the
Tribunal why such an arrangement had been mad@ubecthat
matter was confidential, but indicated that it veasnething to do
with a 'bad experience' that the consultants hatitaelation to
another matter.

The applicant's answers at pages 24 and 25 ofahedript display
complete confusion on his part as to what is regulyy s 34A of
the Act. He seemed to be unable to distinguisivéen a bill of
costs, and a request for money to be paid in advancaccount of
costs and disbursements. The relevant questicthsaaswers are
as follows:

‘At the time you received the moneys from Mr Auvbekul
and paid them into your general account you hadntered
him a bill, of course, for your fees and disburseteeghad
you?---1 think he was. | think he had receivedilh for

$6000.

In relation to these fees or not?---In relatioritese specific
fees.

Are you sure about that? You don't have any papeiront
of you?---1 don't have the papers in front of me.

So you think from your recollection that you maywéaent
him a bill?---Of course. | think a letter was semflhailand
telling him to produce the 6000 or nobody woulddmeng
any work.
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That wasn't quite what | asked?---No.

| didn't ask whether you wrote him a letter reqingsthe
money. | asked you whether you sent him an ac@euht
believe he was given an account and he was teldutd be
$6000, and at that stage there must have beenediieton
the time cost billing the better part of $20,000tha@f work
done at least. Mr Aurthaveekul has got the habibwting
people to the restaurant. We sat in the restadcart or
6 hours while he went and discussed in detail winat
thought had gone on and what had gone wrong.'

As to the $8000, the applicant said it was 'alreaghd' and that
there had been a bill rendered for more than $80A6.to both

amounts, the applicant said that Mr Aurthaveekulenepaid in

advance, and that he might have paid the $6006varee, but that
the applicant did not think so. He said there badn accounts
rendered for $6000, $8000 and $12,000. He saidthiese was a
written authority from Mr Aurthaveekul to pay theoney into his

general account, but that Mr Aurthaveekul took thih him when

he returned to Thailand. However, he appearedidggest that the
written authority was signed only at the completdrthe matter in
which he was acting.

In relation to this reference, and in relation tihew references,
particularly R12 of 2000, the applicant raised asue of legal
professional privilege. When Mr Novell gave evidenthat he
inspected client files of Mr Aurthaveekul in order attempt to
ascertain whether there had been any bills of castdered in
respect of the $6000 or the $8000, the applicajetctdd that those
documents were privileged. There was some legginaent in
relation to that issue, and the Tribunal ruled timaterial which
Mr Novell had obtained as a result of his inspettd the files of
the applicant was admissible.

On 31 October, the applicant conceded to the Tabuhat in

respect of this reference, there was $6000 thatildh't have been
dealt with in the way that | dealt with it'. OnNbvember, he
conceded that in relation to the first $6000, thees 'no defence'.
He further said that in relation to that referentiegere was an
account, or series of accounts, given to Mr Auréskul, but he
conceded that there was no accounting 'in ternsectfon 34'.

He called one of the expert consultants to givel@we which the
Tribunal understood to be directed to matters digaiion. That
witness gave evidence that he would not have aedephy
arrangement which would have required him to havevait for

payment to be authorised.
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As to the $8000, the Tribunal did not accept theliagnt's

assertions that he was instructed to pay it, or @hgr sum, into
the general practice account. It found that themnt of the sums
into the general account was in breach of the Adinding which

appears plainly to have been open.

2.3 R12 of 2000 - Ms Gilchrist

44

45

46

This reference alleged that between 14 August 138
25 November 1998, the applicant failed to pay ihis trust
account certain moneys set out in an annexed steheghd which
represented wholly future costs and disbursementlternatively,
partly future costs and disbursements and partlgtscaand
disbursements already accrued, but in respect afhwio bill of
costs had been raised. In the form in which it Waally placed
before the Tribunal, it was alleged that upon retgienade of
Ms Gilchrist by the applicant, she from time to ¢irpaid to him
cheques (12 in total) in an amount of $22,450 (dabions in reply
of the Legal Practitioners Complaints Committe®y, which no
bill of costs had been raised. It was furthergabkthat those were
paid into the practice bank account or cashed hy, hather than
paid into the trust account.

The reference arose out of what was called eitteelGolonnade’ or
the 'shopping centre' action. Ms Gilchrist was oh@ number of
clients, each of whom was apparently the lessea shop in a
shopping centre which went under the name of Thrthade'.
They all had a complaint of a similar nature agathe former
owners and managing agents of that shopping cerntreuas the
subject of an action in the Federal Court in whibbse clients
instructed the applicant. It was in due courstezkt

It is even less clear in respect of this referahe it is in respect
of the others, what the applicant's answer wasthdroral answers
he gave at the outset of the Tribunal hearingag@icant said, in
effect, that there had been many payments in tteira He could

not recall the particular ones about which he wisd &sked. He
certainly had requested money, not only for his deas, but for
the forensic accountant he engaged. He couldewallrwhether at
the relevant time he had sent Ms Gilchrist any difilcosts for his
fees. He said that the car which had been destrbyefire had

contained 'the Colonnade files'. A little lateg $aid that '[m]ost
certainly' she had accounts rendered. He saidthlea¢ were five
statements by five other clients in that actionthie effect that
‘every cent has been accounted for' and that thdybleen given
accounts. He said the money to pay counsel wak geectly to

Jackson McDonald. He said that the clients had'&ecbuntings'
of the money and that every couple of weeks there anmeeting at
which all of the clients were present.
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47 The applicant did agree that most of the chequaes s Gilchrist
were placed into the general account, although le I
recollection of one being cashed to meet some ipEEXpense
connected with the litigation. It should be notédtht it is
impossible to tell from the answers given at tha@np by the
applicant whether, in saying that money was ‘actlror', he
meant that money was only paid to him after he teatlered a
proper bill of costs for it, or whether he was shynipdicating that
he had told the clients what their money would jbens$ on, or had
been spent on, at the various meetings to whiatefleered.

48 Ms Gilchrist's evidence was that she had receiveturaber of
accounts which she identified. She paid an amioutite order of a
little over $67,000 by way of costs. The Tribunantioned from
time to time the calculations it made in respectarious amounts
of costs for which there both were, and apparentye not, bills
rendered. It was clear that not all of the paymemiade by
Ms Gilchrist were, on her evidence, the subjediittd of costs.

49 It appeared that Ms Gilchrist had at times workethe applicant's
office in order to keep costs down. A letter froime applicant to
all the Colonnade clients dated 9 November 1998rsefo his
gratitude to Ms Gilchrist both for her assistance keeping
secretarial hours down, and for the loan of sonekbleelves.

50 The applicant called a witness who was one of tlets in the
Colonnade action. She said she had been givewatscoShe said
the payments that she made to the applicant weresjponse to
accounts, but that she did not have the accourtts ver and that
she would object to producing them on the basis dha meeting
attended by the applicant and the Colonnade cliettier than
Ms Gilchrist in April 2000, it was agreed that tkogccounts were
confidential. That objection was said somehoweddibked to the
settlement of the action and the deed of confiaétttisigned, but
there was no evidence to suggest why accounts neshdey the
applicant to his own clients would have been deulih as
confidential in that deed. It appeared that thim@gs had not been
present at the meeting where that decision had teste, but had
been informed about it by her husband, so thatwskee not really
able to assist.

51 In the applicant's cross-examination of Ms Gildhriss focus was
upon whether he had had accounts to pay from gibeple (such
as counsel or the forensic accountant), whethehdte done the
work, and whether clients had meetings at whichy theere
informed about the progress of the action. In saesp to a
qguestion from the Chairman during the course of his
cross-examination, the applicant indicated theofwithg, at page
182 of the transcript:
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'l think these funds were taken - moneys were takgnof
my general account, paid to keep Mr Christie's classic
case in point. | paid moneys out and when the iyonere
received back from the client there was only reimbment
of moneys that | had in fact paid." [Mr Christieagvan
expert of some kind.]

It seems to us that the applicant was saying tha&tvwhe asked Ms
Gilchrist for money, he only did so when he haeadly disbursed
his own funds out of the general account in refatio the
Colonnade litigation and that he was able to pytpents from Ms
Gilchrist into his general account, because thats wanly
reimbursement of what he had already paid. It afgpthat he took
a similar view in relation to work done; that ibat there was no
difficulty with his asking Ms Gilchrist to pay moye provided that
he had already somewhere recorded that he hadvdonkeat least
equivalent in value to the money sought.

The problem with all of this, as the Chairman atiteo members
of the Tribunal repeatedly sought to explain to hwas that it was
not being suggested by the reference that he lodehsihe money,
but rather that he had failed to pay it to histtaccount, or render
proper bills of costs. After a short adjournment2d October, the
applicant said that after discussion with his @fadministrator, it
appeared to him that he 'might not have an ansteerthe
proposition that he had not properly accounteddHermoneys paid
to him by Ms Gilchrist, and that, in particularetlk had not been
appropriate bills of costs raised in relation terth

There was issue taken by the applicant with Msha#t's evidence
that she had on more than one occasion asked hpnotade an
account showing where the moneys had gone. Althoilg
occupied some time, it was not strictly in issuetbe reference.
On a number of occasions, the Tribunal suggestedet@pplicant
that he should, if he had provided accounts to rothients in
relation to all of the sums paid in respect of @@onnade matters,
ask those clients for copies of the accounts, sinappeared that
he sent similar, or identical, accounts and lettiersach client. He
repeatedly indicated his willingness to do so,ddtnot.

On 1 November 2000, the applicant conceded thaGNthrist
‘wasn't given an accounting for the moneys'. Ke ahid that there
seemed to be a problem with the accounts in thgesttrat he had
searched his 'post out' books to see if accourtsbban sent, but
could not find entries for them. In the end, hedmahat
concession only in relation to about $20,000 wartttosts, there
being three payments in August and September o8 ¥@8ch he
said had been paid into his general account prppéier accounts
had been rendered.
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The Tribunal found this matter proved.

2.4 R5 of 2000 - Failure to respond

57

58

59

This reference alleges that between 29 January 266019 June
2000, the applicant was guilty of unprofessionaidutct in that he
failed to give to the Complaints Committee withie ttime limited
in that regard, or within a reasonable time, adnlll frank response
to certain inquiries made of him by the Committéléhe inquiries
related to Ms Gilchrist. The Law SocietyPsofessional Conduct
Rules, r 1.4, state that it is the duty of every praatier to respond
within time and in the manner required by the Le@alctice Board
to any requirement of the Board for comments oorimfation on a
complaint. That body had by the relevant time besgiaced by
the Complaints Committee, so the rule should bd esaapplying
to that body.

By letter dated 27 January 2000, Mr Jordan advikedapplicant
that the Complaints Committee had received an enginom
Ms Gilchrist. The letter said that the matter i@s an enquiry
only' at that stage and not as a formal complairigreshadowed,
however, that there were certain matters which ague to be
‘highly unusual’, and that it was not unlikely thlaére would be
further investigation as a complaint, or pursuarg 25(1)(c) of the
Act. A series of detailed allegations was made andritten
response was sought within 14 days. A furtheeteaif 1 February
2000 from Mr Jordan to the applicant referred taekephone
conversation of 31 January 2000 and confirmed timatapplicant
would provide certain materials to Mr Jordan. Atde of
10 February 2000 referred to the earlier letteid raoted that there
had been no response, other than the telephoneersation. It
advised that the matters the subject of the fetet were now the
subject of a ‘formal enquiry without complaint', reuant to
s 25(1)(c), and further advised that unless aamnd frank response
was received by 5 pm on 14 February, there wouldeberred to
the Complaints Committee the question of whetheagplication
should not be made to the Supreme Court for anr aagpending
the applicant from practice pending the conclusibtihe inquiry.

There was apparently then some discussion betweeagplicant
and Mr Jordan. On 15 February, the applicant plexvia variety of
computer-generated documents and a covering fdesirBly letter
dated 29 February 2000, Mr Jordan sought elaboratfy and
clarification of, the material contained in thosecdments.
Mr Jordan then wrote on 19 April 2000, seeking th &nd frank
response to the letter of 29 February. There wasarantly a
discussion on 5 May and some documents were prdvide
Mr Jordan, but in Mr Jordan's view (and in the vieken in due
course by the Tribunal) nothing in that materiadr@dsed the
matters raised in the earlier letters.
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In his oral answers before the Tribunal, the applicsaid in
relation to the letter of 27 January 2000 that idendt recall seeing
it and that he had moved from one office suite twther,
apparently within the same building, so there wamssibility of
misdelivery. He did, however, see a letter of 28uary, which
made a small correction to the matters containatienfirst letter.
He did receive the letter of 1 February. He rechlldozens' of
telephone conversations with Mr Jordan. He alsalled 'dozens’
of letters. The applicant said that although thexé only been one
written response, in the form of the covering fagk and the
provision of a variety of documents, there had bdemens' of oral
responses to the inquiries made of him. Furthéir &ovatscov,
who was apparently one of the clients providingsprportionate
amount of funding towards the Colonnade actionuged to
provide information relating to his accounts to tBemplaints
Committee. It is not clear why this meant thatwrdten response
could be provided.

The applicant asserted to the Tribunal, apparentlgonnection

with this reference, that he had made complaintsiah number of
people which had not been properly investigated, #wat others
had made complaints about him which had no substanke

agreed with a suggestion from the Chairman thavdsesuggesting
that there was a conspiracy against him. The egqpui also

cross-examined Mr Jordan for some time about whstaite

complaints against him had been followed up andtvaa been

done in relation to other complaints made by hiMuch of that

cross-examination is difficult to follow, because tdetails of the
various complaints are not in evidence, and areemptained by

the applicant. In relation to this and a numbernoih-response’
references, the applicant said, during the coufrseoss-examining
Mr Jordan, that at some stage he went to the Contpla
Committee's office and explained to Mr Jordan that was

‘outraged’ that a particular complaint had comagainst him, and
informed Mr Jordan that that was 'the final strdattbroke the
camel's back'.

On 1 November 2000, the applicant conceded thahdee not
provided a full and frank response to the inquirieferred to. He
added: There were attempts, as Mr Jordan's ewgena
accommodate him, but it's clearly that it has resrbgood enough.’

The Tribunal found that there was a failure to gaviill and frank
response to those inquiries. The inquiries wére,Tribunal found,
related in the main to financial aspects of theo@ohde litigation
and were queries as to why the applicant had fadquhy moneys
to his trust account, or to give accounts requiogdlaw. The
Tribunal found, as in our view it was open to itfied, that the
conduct disclosed either a deliberate attempt taceal the true
state of affairs regarding the way the applicardlide@ith moneys
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received from various tenants, or a complete |daknolerstanding
of the duties of a solicitor in relation to the gee of trust
moneys.

2.5 R7A and R7B of 2000 - Failure to comply with aters

64 These references related to failure to comply whth orders made
by the Tribunal to file answers to references 144 &4B of 1999.
The only response the applicant made in relatidhdee references
appears to have been that he had lost many oebasds when his
car was set on fire and when certain files disagmka He
apparently made no attempt to seek an extensidimef within
which to file answers, and nor did he attempt te &ven partial
answers.

2.6 R6 of 2000 - Failure to respond (Fergus)

65 This is another allegation that between statedsdadke applicant
failed within the time requested, or a reasonabie tto give a full
and frank response to certain inquiries made byQGbenplaints
Committee. Oddly, the failure was in relation toamplaint made
by a client of the applicant, supported by the iapl, concerning
another person.

66 The applicant and his client had alleged that tteroperson had
misappropriated $100,000 from the applicant's tlieBy letter to
the applicant dated 26 April 2000, the ComplaintBc®r sought a
response to a question as to whether the appli@hissued a writ
in connection with that matter, which he had sadaas going to
issue, and as to how far a police inquiry into thatter had
progressed. That letter also advised the applitaatdt the other
person had lodged a complaint against the appliaadtinquired
whether those matters were to be the subject igation. The
reason for that letter was, as it was explaineevidence, that the
Committee would generally refrain from investigatia matter
which was the subject of uncompleted litigation adra police
inquiry, until those other matters had been firlis There were
follow-up letters seeking the same information. fdeponse was
ever received.

67 The applicant's response to this reference befweltibunal was
to agree that he had received some letters. Hawéveas his
view, and his client's view, that nothing would ¢bene about his
complaint and, that he was being singled out byoaspiracy
against him. The '‘camel's back' was mentionedéypplicant. In
addition, in his cross-examination of Mr Jordane tapplicant
asserted that his complaint in relation to thissperwas not
missing money, but that the person was 'going aoun
uncertificated and practising as a lawyer'. Mrdaois response
was that for him that would have ‘paled into infigance' when
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he was also told that a practitioner, certificatechot, had stolen
$100,000 from his client. It may be then, thatdpelicant thought
the gravamen of his complaint about this person tis the
person was acting as a legal practitioner whilesttifccated, while
Mr Jordan thought that the gravamen of the compiaas the theft
of the money. Even if that is so, it does notifustr explain a
failure to respond in relation to an inquiry abaummatter initially
raised by the applicant himself.

68 On 1 November, the applicant conceded that hedfadegive a full
and frank response to those inquiries. The Trihuoicourse,
found that matter proved.

2.7 The Tribunal's conclusions generally

69 Having made the findings which we have outlined Tfribunal
found that, notwithstanding the support he receifreth some of
his clients, the applicant's apparent lack of usideding of his
obligations as a solicitor made him unfit to praeti That lack of
understanding was, the Tribunal found, relatechtoiecessity to
keep proper accounts, to separate his own moneyinoney held
on trust for others, to have proper agreementsdets if acting on
special arrangements, to give a proper accounitgstclients, and
to comply generally with his obligations under tAet. The
Tribunal therefore determined that it should makd &ransmit a
report on the references to the Full Court and,dpen the
determination of the Full Court, suspended the iagpt from
practice.

70 The submission which was made to the Tribunal lynsel for the
Complaints Officer was that normally each of thieirences would
be such as to warrant the imposition of a fine. weleer, it was
submitted that the applicant's conduct of the egfees was such as
to demonstrate no understanding of his resporns#silito his
clients, to other members of the profession, ah® Tribunal. A
submission was sought to be developed to the etfiettthe basic
incompetence and lack of efficiency in the condhfdhe reference
itself demonstrated that the applicant was notrageewho should
be permitted to represent clients. However, thbuhal, during
the course of argument, rejected that latter susiomns noting that
what was sought was the imposition of a penalty dpecific
allegations, and that there was no general allegatof
incompetence.

Proceedings between the proceedings in the Tribunahd this motion

17 It can be seen that between the date of the heamritigg Tribunal in
late 2000, and the present motion, there has beenydengthy delay. A
variety of applications have been made during plesitod. Some of them
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are summarised in [71] — [109] bashansky v LPCC. It is not, however,
necessary to recount them, since they are onlyeoplperal relevance for
present purposes. What may be of some relevasd®, imention that
during the intervening period, the respondent heenbsuspended from
practising.

The role of the Court

18

19

20

Section 30 of thé.egal Practitioners Act 1893 provided that, subject
to s 29B (which dealt with appeals) if the Tribunade and transmitted a
report to the Full Court, the report 'shall be take to be conclusive as to
all facts and findings therein mentioned or corddin It further provided
that the Court had power, upon reading the repodt \&@ithout further
evidence, to fine the practitioner, suspend thetgi@ner from practice,
to strike the practitioner off the Roll or to makey order which the
Disciplinary Tribunal might have made pursuant 294(3). It is not
necessary to set out those other powers. The A8BBas been replaced
by the Legal Practice Act 2003 (WA), but these proceedings were
commenced, and continue, under the former Act.

The Court's task, in these proceedings, is thdet#rmining whether
the respondent is a fit and proper person to rensainthe Roll of
Practitioners. In broad terms, the principles ulyiteg proceedings of
this kind are clear, and we do not understand tiherbe in dispute.
Proceedings of this kind are not instituted in orde punish the
practitioner, but to protect the public and maimtaioper standards in the
legal profession. Since the object is to protdet public and the
reputation of the profession, the consequencethépractitioner may be
either more or less severe than they would bedfdhly object of the
proceedings was one of punishment (Zeans v Prothonotary of the
Supreme Court of New South Wales (1957) 97 CLR 279Re A Barrister
and Solicitor (1979) 40 FLR 1Re Maraj (a Legal Practitioner) (1995)
15 WAR 12).

In what follows, we should note that we have haghré only to the
motion books, papers handed up by Mr Lashanskysahthissions based
upon those materials. The applicant submitted weashould also have
regard to Mr Lashansky's conduct in other mattersthis and other
Courts, and produced an affidavit containing somelence of that
conduct. The respondent objected. We have noatdfounecessary to
take account of that material, and have not done so
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The respondent's unfithess to practise

21 Looking at the respondent's conduct first in temfisits intrinsic
seriousness, and in isolation from any matters kvinght be regarded
either as aggravating or mitigating, two things rbaysaid about it. The
first is that it is plainly serious. So far as thiataining of the loan from
Mrs Tailor is concerned, the following observati@mns relevant:

In cases such as the present one, it is esseati@ntember, indeed to
emphasize, that a solicitor stands in a fiduciaigtronship to his clients.
If he is to have business dealings with them onols account, and in
particular if he is to borrow money from them, tleguirements of the law
are rigorous. The need for the rigour is obvio@ommonly to a great
extent, always to some extent, the solicitor isairposition of special
influence in respect of his client. Clients must dble to rely upon the
professional advice of their solicitor and to plaice him the fullest
confidence that he will protect them and handleirtlaéfairs in their
interests. Where a solicitor wishes to borrow framlient, the client must
be put in a position to make a free and informedisien about the
proposed transaction. Since in these circumstatiesnterests of the
client and of the solicitor can and generally moshflict, the best and
easiest way to achieve this result is to insistt ttkee client have
independent and informed advice. |If this doeshapipen, a heavy burden
indeed lies upon the solicitor to show that he thase everything in his
power to protect the interests of his client anensure that the client is
aware of every circumstance that is or might bevaaht to his decision.

Law Society of New South Wales v Moulton [1981] 2 NSWLR 736
at 739 - 740 per Hope JA.

22 So far as the references concerning Mr Aurthaveeknid
Ms Gilchrist are concerned, again they are of @mssmature in the sense
that they involved a breach of the protection witioh law affords to the
clients of legal practitioners in financial matterClients entrust legal
practitioners with sums of money which are oftegndicant, and
frequently in circumstances where clients are n@ position adequately
to protect their own interests. It is the dutyesery practitioner to be
scrupulous in ensuring that his or her responsidsli relating to the
maintenance and use of trust accounts, and themegdof accounts, are
strictly observed.

23 However, it must also be observed that althoughcthreduct, the
subject of the Tailor, Aurthaveekul and Gilchristarences is of a serious
nature, it is not conduct which necessarily andalh circumstances
requires that a practitioner, who engages in auhbe struck off. There
have been cases - and we shortly mention some ewmh thin which
practitioners who have been guilty of misconductrefation to clients'
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25
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27

funds have incurred a substantially more leniemiafig. Much depends,
not only upon the nature of the misconduct, butnuih@ circumstances in
which it occurred, and upon the legal practition@cknowledgement or
otherwise of wrongdoing, and the practitioner'srngkor failure to take
steps to ensure that the misconduct is not repeated

So far as the failure to co-operate with the LeBahctitioners
Complaints Committee is concerned, that too ise¢adgarded seriously.
The Complaints Committee is the body charged vinéhdrotection of the
public, and it is the duty of practitioners to fdate, and not to obstruct or
fail to respond to, its inquiries. Inegal Practitioners Conduct Board v
Trueman [2003] SASC 58; (2003) 225 LSJS 503, the practéroin
guestion had been guilty of a variety of differéyypes of misconduct.
However, in relation to failure to respond to imges from the relevant
disciplinary body, Doyle CJ observed:

In relation to the Board, the conduct involved freqt failure to respond at
all, or within a reasonable time, to requests leyBbard for information or
explanations. This group of findings is particlyaserious. It is serious
because of the prolonged and repeated failure sporel properly to
inquiries from the Board. It is well establishduat the professional
obligations of a practitioner include the obligatito cooperate with the
Board when it exercises its statutory powers.§pt [

We agree with those observations.

However, again it must be observed that this iscoatduct of a kind
which would necessarily and in all circumstancegume that a
practitioner be struck off. Much will depend natlypupon the degree to
which the practitioner fails to co-operate, or obsts inquiries, but also
upon the reasons, if any, which the practitionaegifor doing so, the
personal circumstances of the practitioner atithe,tand any subsequent
conduct which suggests that the practitioner willplaced in such a
situation again, be co-operative.

In the case of Mr Lashansky, there are, it mussdid, a number of
factors which could properly be regarded as mitngat Accepting, for
present purposes, favourable evidence which wasdédfie Tribunal, and
accepting also many assertions made by Mr Lashanskythe Bar table
at face value, we would identify the following ngéiting factors.

So far as Mrs Tailor was concerned, Mr Lashansky, itaappears,
been instrumental in enabling her to recover a \g@gpificant sum of
money in circumstances where others had been ynablenwilling, to
assist her. Mrs Tailor was very grateful to Mrhassky and the
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likelihood is that she would have been happy tal leim the money even
had she been provided with independent advice ipginbut the
disadvantages of that course.

So far as Mr Aurthaveekul was concerned, Mr Laskpnsad a
genuine belief that he was entitled to deal witmeoor all of the sums
referred to in the reference as he did. So favieSsilchrist is concerned,
the position is somewhat less clear, but it cotlttast be said that for a
significant amount of the time when she was remtese by
Mr Lashansky, Ms Gilchrist was happy with his seed. Further, it
appears that although Mr Lashansky did not accémmsums received
from Ms Gilchrist in the conventional way, there reveat least regular
meetings involving Ms Gilchrist and other persomgoived in the same
litigation, at which some verbal reports were madeout what
Mr Lashansky was doing and why funds were requiredrelation to all
of the references dealing with the funds of cliethere was no finding
that Mr Lashansky had stolen the money, or thatvas motivated by
personal gain.

So far as the 'failure to respond' references amneerned, it appears
that Mr Lashansky was aggrieved - whether with @asonable cause, it
Is impossible to say - by what he perceived to be €Complaints
Committee's lack of even-handedness in the way hiclwit had dealt
with complaints concerning his conduct, as compasgti complaints
concerning others. It was this irritation or sertdeinjustice which
motivated him to fail to respond.

Finally, it should be noted that Mr Lashansky pdad us with a
number of examples of occasions on which he hadredgd considerable
time and trouble in acting for persons who weradivantaged and who
were either not in a position to pay for his seegicor who would be
unlikely to be in such a position. Conduct of tkiaid is commendable.

If, together with the various mitigating factors which we have
referred, Mr Lashansky had been able to demonstratenderstanding of
how it was that his behaviour had amounted to uepsmonal conduct,
had demonstrated contrition, and had been ableitd  steps which he
had taken or proposed to take to ensure that socdlduct was not
repeated, there might be a good case for a pendiigh fell short of
striking off, notwithstanding that the referencegrgv concerned with
more than one type of conduct and that they exttroder a period of
time. That is particularly so, given that Mr Lasbly has been, as we
noted, suspended from practice for a consideradrieg of time.
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However, the difficulty in the present case is ttia heart of the
adverse finding relates not so much to Mr Lashasskgnduct, but to his
lack of understanding of the obligations of a swic That lack of
understanding was, the Tribunal found, relatedht® riecessity to keep
proper accounts, to separate his own money fromesnbeld on trust for
others, to have proper agreements for costs ifngcton special
arrangements, to give a proper accounting to hentsl and to comply
generally with his obligations under the Act. Hayiregard to the
protective nature of the jurisdiction of this Coart an application such as
the present, it is difficult to see how a prachgo who lacks
understanding of such basic matters can be pethitteemain upon the
Roll. It was therefore particularly important ts to ascertain from the
respondent what, if anything, he had to say aboist present
understanding of those obligations.

Rather than attempt to summarise the somewhatsdiffubmissions
made by Mr Lashansky in response to repeated guestiom the Court
about what he wished to put forward in mitigatiangd about what he now
understood about his conduct, it is preferabl@unview, to set out some
rather extensive passages from the transcript @fhiéharing before us.
Those passages give a better idea than any sunuoaly do about the
nature of the respondent's response to this apiplicaand about his
present state of mind concerning the conduct, thigjest of these
references. Those passages appear as an anreiuesd reasons.

It seems to us that a number of matters emerge tlhensubmissions
made by Mr Lashansky in relation to these referend@ne is that, to the
present day, he has difficulty in appreciating @®riousness of the
obligations which he has breached which relatdéohandling of clients'
moneys and the accounting for them. Another i$ ithappears that he
regards his commendable conduct in acting for teaddantaged as in
some way able to be set off against, or to canaeltlle conduct the
subject of the references; it is almost as if hggests that it does not
matter so much what he actually did, because htehgart a good person.
That view misunderstands entirely the protectiveurgaof this Court's
jurisdiction and the necessity for legal practidom to act not only
honestly, but also competently and carefully. Hnave would note that
In his own words his attitude to the Legal Pramt@rs Complaints
Committee - and indeed, it seems to us, towardstiiee apparatus of
professional discipline - remains one of defiance.

It is, in our view, clear that a practitioner'sldae to understand the
impropriety of his conduct, may be a factor of vgngat importance in
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determining whether he or she is permitted to ranoai the Roll. There
are a number of cases to that effect. New South Wales Bar
Association v Evatt (1968) 117 CLR 177, the conduct of the practitrone
was different from that found in these reference® was a party to the
organising of the charging by a solicitor of extamate fees, from which
he in part benefited. His justification was thatd¢onsidered the amount
which a solicitor could charge his client was a teratfor private
arrangement between the solicitor and client. $hpreme Court of New
South Wales had ordered his suspension from peaftirca period of two
years but, in concluding that he should not havenbsuspended, but
should have been struck off, the High Court maésdlobservations:

The Supreme Court thought, moreover, that as thercese of its
disciplinary powers was, to some extent, a punistinier wrongdoing,
mercy might be shown towards a young man who hadinderstood the
error of his ways. The power of the Court to ¢iloe a barrister is,
however, entirely protective, and, notwithstandthgt its exercise may
involve a great deprivation to the person disceginthere is no element of
punishment involved. This has already been pointgdby this Court in
Clyne v New South Wales Bar Association [(1960) 104 CLR 186 at
201 - 202]. The respondent's failure to understamcerror of his ways of
itself demonstrates his unfitness to belong to afgssion where, in
practice, the client must depend upon the standasdsell as the skill of
his professional adviser. (at 183 — 184).

Another case which is instructive for present psgsoidaw Society
of New South Wales v Moulton (supra). In that case, the Supreme Court
was dealing with the activities of a solicitor whad obtained loans from
his clients to either himself or to companies whiah controlled or in
which he had a substantial interest. There wetgating factors, which
were in some ways similar to those in the presasec In all instances,
Mr Moulton's clients appeared to be aware that thege in fact lending
to him and were happy to do so, although they @daen advised that
they should obtain independent advice. The cligrad no qualms
concerning their investments; the clients had breade fully aware of the
nature of the security and the terms of the loha; rate of interest was
equal to or better than that commercially availalthe practitioner had
given evidence that he was ignorant as to the gweoiature of the
restrictions imposed upon him as a trustee (inticglato certain
borrowings from an estate); and arrangements had bwede for all the
clients to be paid in full and it seems that nondfesed loss.
Nevertheless, in that case, as Hope JA observedgtiorance which the
practitioner displayed was not ignorance of sometess or difficult
corner of the law, but was an ignorance of genaiatiples applicable to
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common activities of a solicitor (at 741). Hope déncluded that ‘[s]uch
an unawareness of and lack of care about the mizsheatary
propositions of law concerning the responsibiligylfad taken on and the
standards required of solicitors are themselveficgiit to justify the
protection of the public by his removal from thd'rf@t 743, Reynolds JA
agreeing, and see Hutley JA at 759).

For completeness, it is desirable to deal withdhses referred to by
the respondent as being relevant to categorisationis conduct. He
refers to the following.

Legal Practitioners Complaints Committee v Weston [2005]
WASCA 81. This case was very different from thepandent's. It
related to a sum of a little under $30,000 paidH®y practitioner into his
trust account and then without any authority widlvdn from it. There
was a further sum of $3650 which was received @owat of costs from
a client and which was not paid into the trust antdout was paid into a
private trust of the practitioner unrelated to jactice. The practitioner
had sought to blame his accounts manager (who isasapparently his
de facto wife) for the deficiency, but the Tribunfdund that that
explanation could not be sustained. Further, tlaetpioner had simply
abandoned his practice without ensuring that it ldobe properly
administered. He was, not surprisingly, struck ofis the respondent
points out, the respondent's misconduct was cértaot as gross as that
of Weston. However, it is no answer to the projppasithat the protection
of the public requires that the respondent be ktodi; to demonstrate that
others have engaged in behaviour which was woeselils.

In Prothonotary of the Supreme Court of New South Wales v P
[2003] NSWCA 320 a solicitor had pleaded guilty tmporting a
traffickable quantity of cocaine and had served entence of
imprisonment. As the respondent points out, tlEsvery serious
behaviour. The solicitor was not struck off, blbe tCourt accepted an
undertaking from her to submit to urinalysis or meaflexamination as
required for a period of two years. Again the aostdvas very different
from the respondent's and was, clearly 'worse'hm sense of being
serious criminal conduct. However, that practéds attitude towards
her wrongdoing was very different from the respaonide She was, it was
accepted, very contrite, the steps which she hddntatowards
rehabilitation were set out in some detail, she badn drug-free for
almost four years (despite certain personal pres3uand there was
substantial character evidence in her favour. difference between P's
situation and the respondent's is that, while fmrdact was arguably
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worse, she plainly demonstrated that she undershmosgeriousness of her
wrongdoing and had taken convincing steps to rentedy

Law Institute of Victoria Ltd v Bernstein [2005] VLPT 3 concerned
a practitioner who had misappropriated various iBgant amounts of
money over a period of time. He had been in aiadiff situation
following the dissolution of his professional patship and found
himself in financial difficulties. He felt unabte disclose his problems to
his wife. He was very ashamed by his conducthé&extent that he had
apparently tried to commit suicide on two occasionsle had good
character references, pleaded guilty, and had imatedg surrendered his
practising certificate when a receiver of his p@ctwas appointed.
Although he was 63 years of age, unlikely to eastyrn to employment,
and would suffer severe financial consequencesydsesuspended from
practising for a period of approximately four yearsorder to mark the
seriousness of that conduct. Again, it was muchenserious conduct
than that of the respondent, but the practitionethat case was plainly
vividly aware of the seriousness of his wrongdoing.

Legal Practitioners Complaints Committee and Cullen [2005]
WASAT 211 involved unsatisfactory and improper ni@mance of, and
dealings with, a trust account. However, it waseated in that case that
the circumstances which gave rise to the conduce \meseries of bank
errors without any fault on the part of either gractitioner or his staff.
Those errors were compounded by the failure opthetitioner's auditors
to identify the problem and the failure of the pittaner's bookkeeper to
correct it and bring it to the practitioner's atien. There was no
allegation of dishonesty on the part of the prextdr. Further, and
distinguishing that case from the respondent's, ghactitioner promptly
and properly conceded that, as a practitioner, &g r@sponsible for the
failure to identify and correct the bank's errorsl dor the consequent
creation of negative balances in his client's ttedger accounts. Once
the problem was brought to his attention he coecedt promptly.
Notwithstanding that the irregularities arose withdhe practitioner's
knowledge or fault, and notwithstanding his pronmaatceptance of
responsibility and remedial steps, he was repriradnéined, and certain
conditions were imposed upon his practice for aogein relation to the
maintenance of trust accounts. This case, far fbmmg one which
suggests that the respondent should not be striicksca case which
demonstrates how very seriously the responsilslioé practitioners in
relation to trust accounts are regarded, for thgqee of proceedings of
this kind.
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Finally, Legal Practitioners Complaints Committee and Wiese
[2007] WASAT 64 concerns receipt of trust money é&atlire to deposit
it to the credit of trust accounts on 13 occasi@mg] the application of
trust moneys towards payment of costs and disbwastnwithout prior
authority of the client or without serving a bilf costs within 14 days.
The practitioner was fined $3000 and required tp @asts of $1000 in
respect of each complaint. It is true that thedcmh involved is not
dissimilar from the conduct involved in some of teérences against the
respondent. There had been some early lack oéajgpion on her part of
her responsibilities as a legal practitioner, amer¢ were also issues of
poor administration. However, that practitioner dhaadmitted
responsibility, apparently understood that poor iadtration of her
practice had resulted in serious breaches of tlewast legislation, had
employed a competent bookkeeper, set up a syste®aloproperly with
client funds, and ensured that she personally @tetke banking each
day. The case is illustrative of the weight togbeen to the assessment of
a practitioner's understanding of their responsigsl, and the weight to
be given to any steps which the practitioner miggwe taken to ensure
that, notwithstanding past breaches, the publicosected in future.

In our view, all of the cases analysed supportctireclusion that, in
the light of the respondent's lack of insight ifie behaviour it is
necessary for the protection of the public thabaestruck off the Roll of
Practitioners. We do not find that the respondent dishonest or
dishonourable person. That is, we make no findsgo any moral guilt.
However, it is our view that the facts and findiragstained in the report
of the Tribunal, taken together with the respondenbmplete lack of
understanding of the seriousness of those mattarg the effect that the
protection of the public demands that he not benfigxd to remain on the
Roll.

We would therefore order that the respondent helstoff the Roll.
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ANNEXURE

(Transcript excerpts from 11 April 2007, some erplary matter
inserted in square brackets.)

Transcript 216 - 218:

EM HEENAN J:  Mr Lashansky, | wouldn't want you to misundemsta
the gravity of what | am putting to you at the mu If you want to make
an impression on me in this court, then the thithg$ you should address
are your present circumstances, what you have tb@eqg in the last seven
years, what your hopes and aspirations are andywhywant to continue
to be on the roll as a practitioner. If you keegliig me about
circumstances which led to the findings made bylLtbgal Practice Board
of course | will listen, but it will make very lig impression.

LASHANSKY, MR:  Sir, the only thing that actually says it alltisee
documents that say it all about why | should behos roll and shouldn't -
will you hand this up, please.

EM HEENAN J: | have seen that document in one of the papéfisat

you are saying is that you have a reputation fdpihg underprivileged
and disadvantaged people in the past and thatalaigride in the work
that you have done. Is that right?

LASHANSKY, MR: Sir, I don't only take pride in it. | would s#at in
all honesty probably the seven years that haveedasave been a very
bitter experience for me, the most bitter | havenseClient after client that
| could have won matches for | have watched jusialy fall in a heap.
The chairman of the tribunal seemed to believe pleaple will just come
around and they will help other people and thatethe a supposed notion
of mateship that rules in Australia. Well, beligxa me, if you are down
you are down in this place.

Sir, one of the things that the Legal Practice Boaouldn't return was a
file belonging to a Mr Rodney Hedlam. That is inr Gloetze's

correspondence in 1768 which | will take you to, $ir Rodney Hedlam

lives in the Supreme Court garden. He didn't heal@wvyer. He came to
me. He is an Aboriginal gentleman. He had notlvnigfe. He had gone,

he had taken his money in all good faith that hd barned as a day
labourer in Mandurah and he had gone to some ratt@p motor vehicle

sales people in Maddington that had sold him acletat twice its cost.

He came to me. He had nothing. | acted for hitwentually | got the sale
set aside on the basis they would reaccept thasiutbat they had given
him and give him something that was more or legadaive. Those are
the types of people | help, sir. | go out of myywa help people.

Mr Davies is well aware - - -
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EM HEENAN J: Just a minute, Mr Lashansky. Your proposit®mhiat
you have dedicated a lot of your life and time telping the
underprivileged and that they are in dire need ssistance and when it
comes to legal assistance it is very hard for theeome by it. All that is
laudable and I can understand why you would taldepn it, but what are
you saying about the findings which have been nadewhat should be
done with your future?

LASHANSKY, MR: Sir, | can't resile from the fact. | turnedand and

| said to Mrs Howell - not to Mrs Howell, to Mr Itan, 'The last straw, it's
broken the camel's back." | subpoenaed Mrs HoavellMr Jordan [of the

Legal Practitioners Complaints Committee] to brihngse complaint files.

Until you see what is on those complaint files tteised me to adopt this,
sir, you are taking a very bad approach. | begtgowad those complaint
files.

| went to Mrs Howell and had sent out - and in &vn letter to me on 30
April 2002 - | went to Mrs Howell several times 996 and | said,
'‘Mrs Howell, there is something rotten in hereed3k help me. There's an
issue that we've got now which the Full Court aétbourt has decided
unanimously Mr Seng Fai Chan had a conflict of ieseé Two elderly
unrepresented people came along, went to Mr Chdmwane lent 70 or 80
thousand dollars, is my memory, from the solicitbie family trust of a
solicitor working in Mr Chan's office, T.V. Sukumar

These are facts, sir. These facts were found bstéi@redmeyer, Master
Bredmeyer, a magnificent judicial officer the ligéwhich you will never

see again and who it was an absolute privilegespleato have always
appear in front of, turned around and he said, ‘Yetusummary judgment,
Mrs Chan." Mrs Chan then went to Rob Viner, RobeVi signs this

saying, 'Bredmeyer has gone off the rails,” and thlee went and she
managed to get Mrs Waldron to agree to $1000 a morkhat never

happened.

| take the judgment - and the letter is here - lagd to Mrs Howell and |
say to Mrs Howell, 'Don't do anything, Mrs Howelecause what
Mr Chan has done in this matter is criminal. Hient, Frances Mary
Chan, has gone and defrauded all of these pedfiEase - but I'm asking
you, Mrs Howell, 86 per cent interest to an eldeBf-year-old and a
74-year-old from the family trust of a solicitor dsund by Master
Bredmeyer in a judgment,’ and Master Bredmeyer 'didrake many
mistakes. He was a great judicial officer, antefzer come out of this -
and all | ever got was Master Bredmeyer's lettem# in appreciation
because when he retired | sent him a bottle of &hiRegal for his -
Wallwork J, one of the finest men that you will exappear in front of. |
will appear in my home courts in South Africa agand one of these days
you will see - - -
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Transcript 220 - 222:

EM HEENAN J: Mr Lashansky, you must accept that our duty isdal d
with this application on the basis of the factslasy have been found in
the report. | am going to concentrate on whatthéreport and what is in
the findings of the board. | can't draw any cosidos which are
inconsistent with or which qualify the findings thie board. | want you to
tell me what you think | should conclude about trders to be made
against you in the face of those findings.

LASHANSKY, MR:  Well, sir, the first and most important thingath
you have to look at, sir, with the greatest respdattyou have a look at
Ziems and that's the common law of this countiyy that you have to look
at the whole circumstances in which - - -

EM HEENAN J: Yes, | know that very well.

LASHANSKY, MR: So let's concede Ziems. So let's start off moth
the Aurthaveekul reference, where the $8000 wagpurtued. So there's
only one amount of 6000 that's in issue. | coualketyou through the
transcript, sir, but - - -

EM HEENAN J:  No, the transcript is no more use to us than @ny
these other papers. It's the findings that atecali

LASHANSKY, MR: Okay. | beg leave to hand that up, sir. Thhis
affidavit of 14 July in matter 1768 of 2004.

WHEELER JA: All right. Just for the transcript, you havergn us a

copy of an affidavit you have sworn in CIV 1768 28004, and the page
you have opened to is annexure RJL23, which isosogbpy of a page of
the Sunday Times, which appears to have on it teleadealing with the

use of a first home buyer's grant to purchase gp @gpensive home. All
right. What did you want to tell us?

LASHANSKY, MR: Ma'am, could you have a look just over the page.
It's either the preceding page - there's a goldathied.

WHEELER JA: This is the photocopy of - yes, there's a goddlatlion,
which | understand to be - and | may be wrong,vauith | understand to
be a photocopy of a medallion which you have, indewce on other
occasions, indicated was given to you by Mr Aurtekul. Yes, all right.
Now, what submission did you want to make?

LASHANSKY, MR: The submission is that the property of
Mr Aurthaveekul was sold for $6.8 million, ma'anMr Aurthaveekul's -
the reference against me is 6000. The 6000 resolae 3000 to
Mr Peacock, 2000 to Mr Dryka [experts engaged for Aurthaveekul
matters] and $1000 to myself. Mr Novell's [thestraccount inspector]
letter to me, which is one of the exhibits over¢himm connection - it's the
letter of the 26th of - | think it's 26 Feb.
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WHEELER JA: Yes, carry on.

LASHANSKY, MR: Mr Novell said after a substantial amount of kvor
had been done on the Aurthaveekul file.

WHEELER JA: So is this submission directed to the propasitioat
the moneys of Mr Aurthaveekul, with which the tnial found you had
not dealt appropriately, constituted what would foe a person of his
means a very small sum. Is that where this isgiin

LASHANSKY, MR: Ma'am, it's not - the $8000 was not found adains
me. It was not pursued. So there's only 6000to€hvthree of it went to -
or Dryka and Peacock. Effectively there was a $18hount there that
Robert Lashansky got that he ought not to have Notv, one looks at the
value of that home at 6.8 million. There's no ctaimd here from
Mr Aurthaveekul that 'You've taken my money and 'yeududded me.'
Just - - -

EM HEENAN J: No, Mr Lashansky. The point is that a soliciting

in those circumstances, paid money by a clientulshpay it into his trust
account. It doesn't matter whether it's $10 dnausand or a million. It
wasn't your money to pay into your account. ltidtidhave been paid into
your trust account, and the fact that it wasn'gests that you're not aware
of or that you don't respect the obligations onracfitioner. That's the
point.

LASHANSKY, MR: Sir, | come back to the answer to that, andlgalt

with sometimes in the transcript. The procedurat tivas adopted in
Mr Aurthaveekul's matter was put to Mr Angelo Psaat Jackson
McDonald. He then contacted two of his seniormpat, Mr Gentilli and
Mr Fyfe, and we believe that the procedure was uawf So if it

subsequently turned out to be unlawful, as yourddons now suggesting
and which the tribunal has found against me, weifortunately, | was
acting on improper legal advice. | should have dane it, sir. In the
circumstances the amount of money that's involvedt iis absolutely
minuscule compared to what was in issue at the ehousn amount of
work had been done.

Transcript 223 - 224

EM HEENAN J:  The problem about that is that you set yourself
defiance of a lawfully appointed authority who has obligation to
supervise your conduct and you seem to be doisiglit The fact that you
do set yourself at defiance of a lawfully appointdhority is far more
alarming than what may be one or two otherwise miramsgressions.

LASHANSKY, MR:  Sir, if one reads the transcript that's whatLiy
said. These are minor transgressions and woulthaltyr get a fine et
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cetera but | come back to it, sir. This is notaah of defiance that took
place by somebody in vacuo. Thisis not - - -

EM HEENAN J: You do admit it's an act of defiance.
LASHANSKY, MR: Of course it was an act of defiance.
EM HEENAN J: Well, there you go.

LASHANSKY, MR: And | stood my ground, sir, and | carry on stagd
my ground. | will tell you why it's not an act défiance to the extent that
you, sir, would wish it to be portrayed against nide point of the matter
is that there comes a time and a point in life fltat have to say, 'enough
is enough'. At the end of the day if it has costmy practice certificate
and if it has cost me being on the roll, sir, llvidve to wear it and | will
cop it; but I can't cop Mr Jordan phoning me up mhe has got a written
formal complaint from Ms Gilchrist dated 15 Decemidi®99. He then
turns around to me and he says:

Telephone attendance on Mr Lashansky. He confitenss in his
trust account 240 and he's expecting it to be ettaoday. He
undertook to teach each of the clients -

Sir.
In the interim -
et cetera, et cetera, and then he says:
| said to Lashansky that everything was in order.

Meanwhile, he was sitting with a formal complairgrh Ms Gilchrist.

Transcript 232:

LASHANSKY, MR : | don't go around over here, | don't deservedo
struck off. | don't deserve to join the scum of #arth that's been struck
off over here and has not been struck off like Mtt&€3. | sat around here
and | did my very best to uphold justice as | searid I'll carry on to
uphold justice and | carry on to have the greatestect for the judges like
Owen Dixon, and if | go back to South Africa onbalning how great a
judge Sir Samuel Griffith was, then at the endhef day, you know what,
I'm a better man for it. And if | had to stand owere and lie to you and
say, 'Do this, don't do that' - look, I'm sorry, $hat it landed up like this.
| really didn't ask that it happen this way.

I will get you your witnesses that | shouldn't beusk off. Try
Wallwork J, try Bredmeyer M, try Kerr J, those @ne people | appeared
of - | went over there, sir, and | did my workworked myself absolutely
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into the ground. It didn't work and it didn't happ but at the end of the
day, sir, | did my very best; and when you've dgoer very best in life - |
shouldn't have perhaps borrowed Mrs Tailor's mobey,when you read
Mrs Tailor's letter of 17 December 1999 you willokn why that money
was borrowed. | don't think I am guilty of thaterice.

| have sat down again, sir, and | have had a gond look at the rule 9.
There is no personal benefit to me. Mrs Tailos $iebut. She has written
to the Colonnade people when she found out, asddtat a time when she
had heard it from me, 'Oh, don't worry about ituredy, there's nothing
wrong. Peter Jordan has assured me." She wrtiie ©Golonnade people,
she was so upset about the circumstances on whielppened. You have
to read that letter, sir.

Transcript 241 - 245:

LASHANSKY, MR: Sir, somebody has come along and they have
removed the sovereign. I'm told that the soverdigs been removed but,
sir, when you go and stand in the High Court and axggue and you listen

in the High Court they still say, 'God save the €uyeand the issue is the
crown prosecutes, and on 6 November 1999, sirpduple of Australia
unanimously said, 'We want our sovereign. Pleasp lour sovereign.'

Somebody has come along here through the backid@Ltegal Practice
Amendment Act and started changing judicial odtdon't think that it's a
matter that Mr Davies trivialises. You took anhgatir, Mr McGinty has
gone and changed that oath. You take an oathetdState of Western
Australia that doesn't exist.

WHEELER JA: Mr Lashansky, | am having difficulty seeing withis
has to do with the question of what we should delation to the report.

LASHANSKY, MR: Ma'am, | have to tell you, and that's the reasbwy
one should never make insincere apologies. Thersmn, her Majesty,
was asked to apologise in February 2005 for thediognof Dresden and
her Majesty turned around and she said, 'No." ssbed by the men of
bomber command that had gone there and 58,000eqaf tiad lost their
lives, and she wouldn't apologise. She wouldnkeren apology, but the
Dresden cathedral that was destroyed - her Magesiyher own money to
help in the reconstruction of it.

One turns around - I'll help. T'll help in the oestruction like her Majesty
did but, sir, | want justice and | won't apologiseshouldn't do this and |
really - | know exactly what I'm doing is - may be&idence of lack of
contrition et cetera, but at the end of the dayufreet that her Majesty has
been removed. I'm upset that dieu et mon dromds - prosecutions
should still go ahead in the name of the crownséhiat have gone ahead
since Governor Macquarie arrived here. That'sshgit is, sir, and if you
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want to go ahead and you want to make constitutiohanges, by all
means, but first go and - - -

EM HEENAN J: | think you mean Governor Phillip.

LASHANSKY, MR: | mean Governor Phillip, sir. | apologise, slim
getting carried away, but that's the issue, ssed these things that happen
and it upsets me, it really does, and | can't anound and say to you it
doesn't upset me, because it does, and if | hagaydo you the biggest
change that Mr McGinty brought in was he is nowalhg people what |
complained about Mr Novell - he is allowing peopbego ahead during
the course of an investigation and he has madeité glear that the legal
professional privilege is now capable of being ghated. That's wrong,
sir. Every time a client comes in to me now ifavle to practise - - -

EM HEENAN J: Mr Lashansky, what has this got to do with the
decision that we have to make in relation to themeen findings against
you?

LASHANSKY, MR: Sir, at the end of the day you should alway$ido
the great Henry Wallwork used to do - you tempauryjastice with mercy
and you temper your mercy with justice, and at &mel of the day
Wallwork J was a champion at that and he did it th® end of the day
you can have a look, sir. | didn't get any finahgain - 394 and - there's
Nno misappropriation.

EM HEENAN J: Is there any point in me asking you again, andtie
final time, what you suggest we should do with you?

LASHANSKY, MR:  Well, you should give me exactly the punishment
Mr de Barran Cullen got, $8000 fine for | don't knbow many thousands
on his second offence, sir, maybe a thousand-dimllaron the matters, sir.

| believe that no more than a reprimand is warint thousand dollars in
the wrong account on a $7-million home. Mrs Tadldoan - unfortunately
IMF didn't exist and at that time | still believeélde old law, but there's
another problem with Mrs Tailor.

EM HEENAN J: Anyway, you have answered the question, youasay
fine or a reprimand.

LASHANSKY, MR: Sir, at the end of the day, even a fine is fingan
mind that | have lost seven years income, plus @pleoof hundred
thousand dollars which I'm still trying to recoverfees when my files got
suspended, but there's another issue, sir. MierTavas she actually a
client of mine at the time this loan was made? Wayne Martin QC was
approached by the Ministry of Fair Trading and MayNe Martin set up a
regime because the two criminal trials still hadake place and the claim
of Mrs Tailor was subrogated to the Ministry of Farading.
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So at the end of the day there's a dispute as &iheh Mrs Tailor was
actually a client but, more importantly, sir, unag@rmal circumstances |
probably would have sent Mrs Tailor immediately, fact, 1 actually

believed earlier in the piece, when | actually t& good news, that | told
Mrs Tailor to take advice and that she repeatedri®Fussell and go and
take it, but then this Wayne Martin confidentialiggime took place and
Mrs Tailor was paid back.

She bought the house that she was living in in Maytdn and sold it for
double and she wouldn't have had nothing. Wheouhd her she was
sitting in one room in her mother's premises. Niybavants to do

anything, sir. | would say to you that | do a bit community work

et cetera but, sir, really and truly, | don't thinkave got any hunger left in
me for the law.

EM HEENAN J: The finding is that Mrs Tailor was a client afuys.

LASHANSKY, MR: Yes; but at the end of the day, should that have
been admitted? Mrs Tailor's father went to the My of Fair
Trading - - -

EM HEENAN J: That's the finding.

LASHANSKY, MR: Yes, | know, sir, but the point of the mattethat

those hearings didn't proceed the way they oughhawee proceeded.
There was a whole lot of material that | had beespérate to have - |
would have loved to have put to Ms Gilchrist - avid Gilchrist's own

letter of complaint, why wasn't that sent to me? siwhy did | have to
wait until Malcolm CJ gave an undertaking two anthadf years later?
Why wasn't it given to me when Ms Gilchrist complzd?

The Legal Practice annual report always says tmeget complaints are
given to practitioners unless there's a good reasdvhy wasn't that
complaint given to me? Maybe Mrs Howell could tetlu. And the
reason it wasn't given to me, sir, is a despicabbson. There was
$241,000 in my trust account; had | known the iderdf Ms Gilchrist -
and this is actually sitting in the document - luMbnever have released
Ms Gilchrist's money. | would have gone immedtdbxed up her
account and then Ms Gilchrist wouldn't have gotri@ney. That's plain
and simple, if I had known that she had complain&tts Tailor's letter,
sir, | have to come back to that.
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