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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1 The Legal Profession Complaints Committee made mben of
allegations of professional misconduct against actgroner, Mr Paul
O'Halloran. One of the allegations concerned failto comply with
obligations in relation to employee superannuatidhe others concerned
entry into costs agreements contrary to applicédaeslation, excessive
charging and sundry other matters.

2 The Practitioner admitted the failures in relattonsuperannuation
but sought to explain that they occurred by reasbrailures in his
administrative systems or changes in administrapeesonnel. The
Tribunal concluded that, although the initial fada might be overlooked
on that basis, the scale of ongoing failures cawdt be justified, and
amounted to professional misconduct.

3 In relation to the costs matters, the Tribunal aered the terms of
the costs agreements that were the subject of @amplit concluded that
the entry into costs agreements in those termsageried the statutory
provisions applicable to work of the relevant tydealso concluded that
the charges raised by Mr O'Halloran were grosstessive and included
charges which were improperly made.

4 Finally, the Tribunal found a number of the sundtiger allegations
made against Mr O'Hallorgan were established.

5 The proceedings against Mr O'Halloran were adjalirne a
directions hearing to program the determinatiothefquestion of penalty.

Introduction

6 The Legal Profession Complaints Committee

(Complaints Committee) brought five separate appbns for
disciplinary action against a solicitor, Mr PauHalloran. Four of the
matters concerned issues related to costs, althonghof those also
included allegations of undue delay. The fifth t®atconcerned
allegations of failures by the practitioner to cdynpvith his fiscal
obligations arising from the requirements of tlf8&uperannuation
Guarantee (Administration) Act 1992th) (SGA Act) as it applied at the
relevant time.

7 The practitioner denied any unprofessional conduct.
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Because of the substantial overlap of issues attiogl to the four
matters concerning costs, those matters were heayether with a
direction that evidence in each matter was, tcetttent relevant, evidence
in all other matters. Although the matter conaggnsuperannuation
(VR 35 of 2009) involved allegations of a differesttaracter, the parties
were content for that matter to be dealt with atghme hearing.

The applicable legislation

9

10

11

The conduct the subject of the various applicatspenned a period
from 1999 through to 2007. During that time, tbgislation regulating
the legal profession twice changed. Up until luday 2004, thd.egal
Practitioners Act 1893WA) (1893 Act) applied. Thereafter, thegal
Practice Act 2003WA) (2003 Act) applied. The 2003 Act was repdale
by the Legal Profession Act 2008NVA) (2008 Act) which commenced
operation on 1 March 2009, after all of the alleggmhduct by the
practitioner in relation to these proceedings hadioed.

In Mijatovic v Legal Practitioners Complaints Commit€2008]
WASCA 115, Beech AJA (with whom the other membefrshe Court
agreed) explained the transitional position applieainder the 2003 Act
as follows at [161]:

(@) The new Disciplinary Tribunal had (and, consagly, the State
Administrative Tribunal has) jurisdiction under 851 of the
2003 Act in respect of conduct occurring before aiter
1 January 2004.

(b) In exercising that jurisdiction, the Tribunalust act consistently
with the presumption against interpreting statatesetrospectively
altering substantive rights and obligations.

(c) In so acting, the Tribunal could deal with caodoccurring prior
to 1 January 2004 as unsatisfactory conduct oritywere conduct
of a species which rendered the practitioner liablsanction under
the 1893 Act (ie, illegal conduct, unprofessionahduct, or undue
delay or neglect in the practice of the law) anénthimpose
sanctions only to the extent permitted under tHE14&ct.

Each of these applications was commenced on 26&gb2009,
before the date of the commencement of the 2008 Akt application of
the 2008 Act to conduct occurring, and disciplinacgions taken, before
1 March 20009, is dealt with in s 607 and s 6221ef2008 Act. The effect
of those provisions was summarised by the Full Bemicthe Supreme
Court in Legal Practitioners Complaints Committee v Canjf010]
WASC 188 at [6] - [7] where the Court said:
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The overall effect of these provisions may be sunsed as follows:

(@)

(b)

(©)

disciplinary proceedings commenced under th@31&ct or the
2003 Act against a practitioner are continued unider2008 Act, s
607(2) -Legal Practitioners Complaints Committee v Se{€09]
WASAT 205 [30];

the rights and entitlements of the practitioaad of the applicant
arising from a reference commenced under the 18&30A the
2003 Act are continued under the 2008 Act - s 6QdAd Segler
[30]; and

in the event of any inconsistency between tlghts and
entitlements of the practitioner or of the applicanrelation to the

references under the 1893 Act or the 2003 Act, thrdprovisions
in the 2008 Act, the provisions of the 2008 Actvaie- s 607(2)(b)
and s 607(3).

12

In short, the effect of s 607 and s 622(2) of tB@& Act is to treat the
findings made against the respondent by the SATchvhastablished
contraventions of the 1893 Act or the 2003 Act asnstituting
contraventions of the 2008 Act. The 2008 Act tferee recognises the
validity of findings made against a practitionerdanthe 1893 Act or the
2003 Act by treating them as constituting a corgrdion of the 2008 Act
itself and, subject to its terms, directing thatHer proceedings relating to
those matters shall be dealt with and regulatethéy008 Act.

The Complaints Committee's position, which was cattested by
the practitioner, was that the practitioner's ligbunder the 2008 Act is
coextensive with his liability under the relevanttAn force at the time
the conduct was engaged in. Accordingly, the Camf Committee
sought, and the Tribunal made, a direction pursteaat607(4)(b) that the
applications be dealt with under the provisiongh& 2008 Act. It may
well be that the effect of s 607 and s 622 of tl@&Act renders it
unnecessary to exercise a discretion under s b7 (@)t we do not need
to deal with that question.

VR 35 of 2009 -The superannuation matter

The allegations

13

The Complaints Committee alleges that, on twent oncasions,

Mr O'Halloran

failed to make, or to cause to bedejathe required

superannuation contributions in relation to certsypecified employees.
In the alternative, it alleges that he failed tdde, or cause to be lodged,
superannuation guarantee statements in relatidinos®e contributions as
required by s 33 of th8uperannuation Guarantee (Administration) Act
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1992(Cth) (SGAA). Full particulars of the allegedltaes are set out in a
table below (at [15]).

To understand the allegations in relation to th&-payment of
superannuation, it is necessary to outline theireaquents of the relevant
legislation. Those requirements were not in igauke proceedings, and
were helpfully set out in the Complaints Committesubmissions in
VR 35 of 2009 at [6] - [13] which read as follows:

6.

Under the SGAA and the Superannuation Guara@tesge Act
1992 (Cth) §GCA), as then in force, from 1 July 2003 until
13 December 2005, the employer's obligations conagr
contributing to an employee's superannuation wereed out in
paragraphs 7 to 12 below.

In respect of each quarter ending on the folhgwdates an
employer was obliged to contribute a specified amioww an
employee's superannuation fund by at least thevitig dates:

Quarter ended Last date contributions due
30 September 28 October in the next quarter
31 December 28 January in the next quarter
31 March 28 April in the next quarter
30 June 28 July in the next quarter

Where an employer failed to contribute to an leyge's
superannuation fund in respect of any quarter bydtite set out in
paragraph 7 above then:

(@) that employer had a superannuation guarantegfahin
respect of that quarter; and

(b) such a superannuation guarantee shortfall wé=ulated
in accordance with section 17 of the SGAA.

Pursuant to subsection 33(1) of the SGAA, anleyap who had a
superannuation guarantee shortfall for a quartet tealodge a
superannuation guarantee statement with the Conumeéss of
Taxation:

(@) for a quarter beginning on 1 January, by 14 Mayhe
next quarter;

(b) for a quarter beginning on 1 April, by 14 Augus the
next quarter;
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(c) for a quarter beginning on 1 July, by 14 Novemin the
next quarter,;

(d) for a quarter beginning on 1 October, by 14rkety in
the next quarter.

10.  Where there was such a superannuation guarsimbettall:

€)) a charge in that amount was imposed on the aapl
pursuant to sections 5 and 6 of the SGCA; and

(b) that charge was payable by the employer putst@n
section 16 of the SGAA

11. The superannuation guarantee charge payallelsmployer was
payable on the lodging of such a superannuationragtee
statement.

12. Where the employer failed to lodge a superammuauarantee
statement as required by the SGAA, the Commissioh&axation
had to issue a default assessment of the emplmsgrerannuation
guarantee shortfall for that quarter under se@®mof the SGAA,
before the employer would be liable to pay the sameuation
guarantee charge in respect of the superannuatiaragtee
shortfall.

Legislation - 14 December 2005 onwards

13. Under the SGAA and the SGCA, as then in forlem

14 December 2005 onwards, relevantly an employdiigations
concerning contributing to an employee's superaimuavere the
same as set out in paragraphs 7 to 12 above, ethegpiursuant to
subsection 33(1) of the SGAA an employer who had a
superannuation guarantee shortfall for a quarter tealodge a
superannuation guarantee statement with the Conumess for
Taxation:

(@) for a quarter ending on 31 March, by 28 Mayhia next
quarter;

(b) for a quarter ending on 30 June, by 28 Augughe next
quarter;

(© for a quarter ending on 30 September, by 28eidyer in
the next quarter;

(d) for a quarter ending on 31 December, by 28 Eaalyrin
the next quarter.

15 The failures by the practitioner to meet the olilmgss either to pay
superannuation contributions in relation to thec#meemployees, or to
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provide a superannuation guarantee statement Indathose payments,
were conveniently identified in a table to the Cdeaimgs Committee's
submissions. Save for the practitioner's deniateilation to the third
complaint concerning a Ms T Mola, the practitioadmitted the breaches
set out in that table. The Complaints Committesk ribt press the third
complaint concerning Ms Mola. The breaches arensansed as follows:

SUMMARY OF BREACHES

No. | Individual Alleged Breach | Due Actual Amount* | Days | Note
Date Date Late
1 Radich Super 28.01.04 | 20.02.04 | $182.68 | 22
contributions
Quarter 4 2003
Superannuation | 16.02.04 | Never
Guarantee
Statement
2 Fort Super 28.01.04 | 20.02.04 | $216.69 | 22
contributions
Quarter 4 2003
Superannuation | 16.02.04 | Never
Guarantee
Statement
3. | Mola Not pursued
4 Watson Super 28.04.05 | 19.08.05 | $215.22 | 112
contributions
Quarter 1 2005
Super 28.07.05 | 19.08.05 | $84.63 21
contributions
Quarter 2 2005
Superannuation | 16.05.05 | Never
Guarantee &
Statement 15.08.05
5 | Violaris Super 28.10.04 | 14.12.05 | $423.90 |46
contributions
Quarter 3 2005
Superannuation | 14.11.05 | Never
Guarantee
Statement
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6 McNab Super 28.10.05 | 14.12.05 | $407.74 | 46
contributions
Quarter 3 2005
Superannuation | 14.11.05 | Never
Guarantee
Statement
7 V Fubbs Super 28.10.05 | 14.12.05 | $360.90 |46
contributions
Quarter 3 2005
Superannuation | 14.11.05 | Never
Guarantee
Statement
8 Claire Gibbs | Super 28.04.06 | 02.06.06 | $341.12 |34
contributions
Quarter 1 2006
Superannuation | 29.05.06 | Never
Guarantee
Statement
9 Cherry Gibbs | Super 28.01.06 | 02.06.06 | $689.31 | 124
contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $995.67 |34
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never
Guarantee &
Statements 29.05.06
10 | K Fubbs Super 28.01.06 | 02.06.06 | $244.24 | 124
contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $384.68 | 34
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never
Guarantee &
Statement 29.05.06
11 | Byers Super 28.01.06 | 02.06.06 | $626.65 | 124
contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $854.64 | 34
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never $626.65
Guarantee &
Statement 29.05.06
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12 | Parrela Super 28.01.06 | 02.06.06 | $561.09 | 124
contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $812.59 |34
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never
Guarantee &
Statement 29.05.06
13 | Schmidt Super 28.01.06 | 02.06.06 | $376.01 | 124 | B
contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $774.54 | 34 B
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never
Guarantee &
Statement 29.05.06
14 | Creek (nee Super 28.01.06 | 02.06.06 | $657.99 | 124
Staszewski) | contributions
Quarter 4 2005
Super 28.04.06 | 02.06.06 | $1,233.90| 34
contributions
Quarter 1 2006
Superannuation | 28.02.06 | Never
Guarantee &
Statement 29.05.06
15 | Romeo (nee | Super 28.04.06 | 06.06.06 | $446.74 | 38
Figliomeni) contributions
Quarter 1 2006
Superannuation | 29.05.06 | Never
Guarantee
Statement
16 | Martin Super 28.10.05 | 22.06.06 | $176.93 | 236
contributions
Quarter 3 2005
Super 28.01.06 | 22.06.06 | $884.63 | 144
contributions
Quarter 4 2005
Super 28.04.06 | 22.06.06 | $1,377.24| 54
contributions
Quarter 1 2006
Superannuation | 14.11.05 | Never
Guarantee &
Statement 28.02.06
&
29.05.06
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17 | Parrella, Super 28.10.06 | Unknown | $5,603.80
Byers, K contributions
Fubbs, Quarter 3 2006
Romeo, Lam, | Superannuation | 28.11.06 | 08.02.08
Holland, Guarantee
Dueckershoff,| Statement
Martin, Read
18 | Parella, Super 28.01.07 | Unknown | $8,104.85
Staszewski, | contributions
Byers, K Quarter 4 2006
Fubbs, Lam, | Superannuation | 28.02.07 | 08.02.08
Holland, Guarantee
Bradford, Statement
Dang,
Willcock,
Bennett,
Kang,
Martin,
Read, Taylor
19 | Parella, Super 28.04.07 | Unknown | $4,837.07
Byers, K contributions
Fubbs, Dang, | Quarter 1 2007
Bennet, Superannuation | 28.05.07 | 08.02.08
Kang, Ebert, | Guarantee
Staszewski, | Statement
Terrill,
Worroll
20 | Parella, Paik, | Super 28.07.07 | Unknown | $2,115.61
Claude contributions
Quarter 2 2007
Superannuation | 28.08.07 | 08.02.08
Guarantee
Statement
21 | Parrella, VA | Super 28.10.07 | Unknown | $5,483.28
Fubbs, Ebert, | contributions
Byers, K Quarter 3 2007
Fubbs, Superannuation | 28.11.07 | 08.02.08
Staszewski, | Guarantee
Worroll Statement
Claude

Notes:

* These amounts are taken from
Committee grounds.

B - Mr O'Halloran contends that this payment wasienan 6 June 2006.

the Legal Pracet®nComplaints




16 The context of the failures to pay superannuationralation to
Mr O'Halloran's practice was illustrated in a frthable contained in the
Complaints Committee's submissions. That tablaeghvis set out below,
shows the number of employees in respect of whoympats were not
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made in time, as against the total number of engasyf the practice.

Quarter* No. of No. of Employees Percentage of
Employees in in Practice who Employees in Practice
Practice had Unpaid Super | who had Unpaid Super

on Due Date of Payment
of that Quarter

2003 Quarter 4 14 1 7%

(Complaints 1 & 2)

2004 Quarter 4 8 1 13%

(Complaint 3)

2005 Quarter 1 12 1 8%

(Complaints 4)

2005 Quarter 2 10 1 10%

(Complaints 4)

2005 Quarter 3 11 3 27%

(Complaints 5, 6, 7,

16)

2005 Quarter 4 12 5 42%

(Complaints 9, 10,

11,12,13, 14, 16)

2006 Quarter 1 9 6 67%

(Complaints 8, 10,

11,12, 13, 14, 15,

16)

2006 Quarter 3 10 9 90%

(Complaints 12, 13,

17)

2006 Quarter 4 15 12 80%

(Complaint 18)

2007 Quarter 1 12 10 83%

(Complaint 19)

2007 Quarter 2 11 3 27%

(Complaint 20)

2007 Quarter 3 10 8 80%

(Complaint 21)

* Note: in the above table the Quarter refers méhd date of the quarter
in which the employee was employed by the pragiiesuant to which the
obligation to pay superannuation arose (i.e. tylyicéhe quarter prior to
the quarter in which the breach occurred).
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The practitioner's response

17 The practitioner summarised his answer to the sugmeration
allegations in para 1.3 of his response filed Iuday 2011, the truth of
which he attested to when he gave his evidencat @dragraph read:

By way of explanation as to the circumstances inclvhthe failure to
comply with the Superannuation Guarantee Act 1992th) arose and
contention, the Practitioner says -

(@) the Practitioner was working part time in hiagiice from 2002 to
November 2006, which includes the relevant perioda number
of reasons including:

(1) the illness of his parents, who were livingthe United
Kingdom, resulting in the death of both his pareimts
August/September 2005;

(i) the Practitioner's requirement to travel oears to attend
to affairs connected with the illness and deathhsf
parents;

(i) the Practitioner was engaged in a politicanmpaign to
assist injured workers.

(b) the Practitioner delegated tasks such as thgmeat of
superannuation contributions to his bookkeepethattime, who
was employed by him for the period from 2001 tou®el 2006,
whom he reasonably believed, based on the evidsheehad
provided in the course of recruiting her, to be experienced
bookkeeper familiar with the legal requirements tbe tasks
delegated to her;

(c) the Practitioner was not made aware by his keeger that the
relevant superannuation contributions had not lneate on time;

(d) the Practitioner was, therefore, unaware thag¢ fguarantee
statements had to be lodged with the ATO;

(e) from hindsight the Practitioner is able to spete that a possible
explanation for the non-compliance by the book-keepith the
statutory requirements was the book-keeper's laékaowledge or
understanding of the strictness of the statutanetiimits imposed
by the law in relation to the payment of superationa
contributions, a lack of knowledge or understandifgch was not
known to the Practitioner;

)] the Practitioner did substantially comply withe superannuation
obligations, after some delay on his part and/othenpart of his
bookkeeper at the time;
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(9)

(h)

In
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the prejudice to the employee was insufficisatas to constitute
unprofessional conduct on the part of the Pracigip

the conduct or extent of any neglect by thecftraner was, in all
the circumstances, insufficient to constitute uis&attory conduct
or unprofessional conduct.

Mr O'Halloran's withess statement in relation tthe

superannuation matter he elaborated on the matiessd in para 1.3 of
his response. In relation to the question of deieg of responsibility for
staff superannuation, Mr O'Halloran said at parafillis statement:

The following senior practitioners and bookkeepgese assigned to deal
with staff superannuation during the following jpeis:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

(i)

Paul Haynes (Senior Practitioner) and Lindab&ilBookkeeper)
during the period of approximately 5 years to JR0@6;

Paul Haynes and Jodie Lam (Bookkeeper) betw&enperiod
June 2006 and August 2006;

Andrew Read and Jodie Lam between August 2008 a
November 2006;

Paul O'Halloran and Anna Willcock (trainer b&ekper) between
November and December 2006;

Paul O'Halloran and Sally Kang (bookkeeper) wieen
December 2006 and 7 March 2007;

Paul O'Halloran and Andrea Creek (Bookkeepetjeen 7 March
2007 and 12 December 2007;

Paul O'Halloran and Cherise Ebert between Dbeer2007 and
18 June 2008;

Paul O'Halloran and Katie Fubbs (Bookkeepetyvben June 2008
and now;

Paul O'Halloran, Katie Fubbs and Rosemary Meastas from
3 September 2008 to current.

Mr O'Halloran said that, on a couple of occasidvis,Linda Gibbs
raised with him the issue of superannuation nobhdgiaid on time and
that he responded by directing her to ensure thggrannuation was to be
paid promptly and kept up to date. He said thedra¥ls Gibbs left his
employment in mid 2006, he had difficulty in obiaigp a competent
replacement bookkeeper.  Mr O'Halloran said thaemwhe engaged
Ms Creek, who had previously worked for him, in Rla2007, Ms Creek
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established that superannuation had not been patthne and reported
that fact to him. He said that Ms Creek was thesrged with the task of
urgently bringing the staff superannuation up ttedand liaising with the
Australian Taxation Office (ATO) for that purposéVis Creek became
pregnant and was unable to complete the task a®hiar staff member,
Ms Ebert, was assigned the duty of bringing suparation up to date.
Mr O'Halloran said that 'During this audit perideetAustralian Taxation
Office instructed me not to pay any superannuatiotil their audit had
been completed so as not to frustrate their enguindich took some
months'. He said that after the ATO audited theesannuation files, it
was revealed that there was approximately $32,008uperannuation
outstanding. That liability was subsequently paver a period of some
months, pursuant to an arrangement made with th®@.AHe said that
since that time, he has paid all his superannuatiantimely way.

Findings in relation to the superannuation allegaton

20

21

22

The Complaints Committee submits that, on its faceanalysis of
the practitioner's failure to comply with his sug@nuation obligations
evidences a serious abrogation of fiscal respdigbi sufficient to
warrant characterisation as unprofessional condutn. making that
submission, the Complaints Committee accepts alusioa reached in
the New South Wales Administrative Disputes TridunaCouncil of the
Law Society (NSW) v Koffe[2010] NSWADT 149 Koffel) at [48]
where it was said:

. [T]lhe mere fact of a failure to pay superannuatiguarantee
contributions on time does not, of itself, cong&tuprofessional
misconduct. It is the circumstances surrounding ftladure, the
consequences of the failure, and the actions subsdy taken by the
solicitor, that determine whether the conduct dtutsts professional
misconduct.

We agree with that approach to the characterisatfathe conduct.
In order to apply that approach, it is necessamottsider the evidence as
to the circumstances of the breaches, and in p&tidvir O'Halloran's
evidence on this issue.

We did not find Mr O'Halloran's evidence, eithentswritten form,
or orally at the hearing, to be reliable. His evide was replete with
speculation and inconsistencies. By way of exampldis response in
VR 35, which he swore to be true, he profferecelikexplanations' and
gave an account of what were 'probably' the ewghish occurred. To be
fair, the response recited that more detailed e&gbians or recollections
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were not possible given the passage of time. THoahowledgement
undermines, however, the weight which we are pezpdo give to
Mr O'Halloran's speculations as to what might haveught about the
breaches of his obligations to pay superannuation.

Mr O'Halloran's oral evidence in relation to hisilufee to pay
superannuation was at times inconsistent with thetipn set out in his
response. At times it was also inconsistent wii# évidence of other
witnesses. For example, he maintained that, tdrdift times, each of Mr
Haynes and Ms Fubbs undertook responsibility tol dedh staff
superannuation. Both Mr Haynes and Ms Fubbs gaigerce at the
hearing. When asked about their involvement withesannuation, each
denied any responsibility in relation to it, sabattMr Haynes said that
from time to time, being a signatory to the pragsageneral account, he
signed cheques paying superannuation.

As mentioned above, Mr O'Halloran said that, duting period of
the audit by the ATO, the ATO instructed him 'nat pay any
superannuation until their audit had been complsteds not to frustrate
their enquiries, which took some months'.

When requested by the Complaints Committee to p@diwcuments
to support those assertions, Mr O'Halloran produeedetter dated
23 January 2008 from the ATO to him, marked to #tgention of
Ms Ebert, which referred to a telephone conversatio 22 January 2008
concerning unpaid superannuation for the period/&etn 1 July 2006 and
30 September 2007. In that letter, the ATO said:

Please note that if you have missed the due dategpdyment, any
superannuation guarantee shortfall should be pesdtty to the tax office
as part of the SGC. DO NOT make these paymenésdiperannuation
fund after the cut off dates as these will not banted in reducing your
liability for the relevant periods.

The suggestion by Mr O'Halloran that the failure fmay
superannuation after Ms Creek discovered that snpeation payments
had not been made (which would appear to have bese time after
7 March 2007) was because of a directive by the AdGes not accord
with the documentary evidence which suggests thditextive more or
less to that effect was not made until 23 Janu@682 By then there had
been continued substantial failures to pay supeion throughout
2007, and nothing appears to have been done aheubreaches of
superannuation obligations dating back to thedaatter of 2005.

Page 17



27

28

29

30

31

32

33

[2011] WASAT 95

It can be noted that the advice in the ATO lettie2® January 2008
was not that superannuation contributions shoutdoegpaid as they fall
due, but rather that payments not paid by the @dtesdn the past should
be made directly to the tax office rather than vidiial employee
superannuation funds.

We also note that the suggestion that non-compiamas brought
about by a directive of the ATO was not relied uporMr O'Halloran's
response to the complaints which was filed in Jan2811. We find
therefore that the failure during 2007 to complyhwthe SGA Act did not
result from any directive by the ATO. Mr O'Hallafa evidence in that
respect illustrates a tendency to seize upon amytwhich he considered
might excuse his conduct, and demonstrates thelialniligy of his
evidence generally.

It is common ground that Mr O'Halloran failed tokeahe payments
referred to in the table above, and in that mabneached his obligations
under the SGA Act. The case put against the pi@atr is that there was
systemic failure on his part to comply with hiscAsrequirements, or that
he abrogated those responsibilities. There isvideace which is capable
of supporting a conclusion that Mr O'Halloran defditely set about
avoiding payment of superannuation. The evidemas duggest, and we
find, that he failed to give adequate attention th® question of
compliance with his superannuation obligations.

Unlike some of the cases to which we were refexedcerning
solicitiors' failures to pay superannuation obligas, there is no
suggestion in the evidence in this case that Mradiran was unable to
meet his financial obligations.

Ultimately, he paid the full amount of his obligats, albeit by an
arrangement with the ATO for payment over a peabsome months.

We accept that the involvement of the ATO was bhbudpout after
Mr O'Halloran's bookkeeper contacted the ATO at hegjuest, a
proposition not challenged in cross-examination.

On the other hand, there is no cogent evidencenpfcantact with
the ATO prior to Ms Ebert's telephone conversatiath the ATO on
22 January 2008. We do not accept Mr O'Halloraavglence that
Ms Creek had earlier notified the ATO of the bresxch If she had, it
might be expected that the ATO would have takeromadb arrange an
audit much earlier. There is no explanation awhy, if Ms Creek had
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been in contact with the ATO during 2007, paymevegse not then made
as they fell due.

34 The finding that, at least in January 2008, Mr Qittan caused
contact to be made with the ATO, suggests thathieaches of the
SGA Act did not occur by reason of a positive itit@mm on
Mr O'Halloran's part to avoid his fiscal respongileis. Rather, they
occurred due to his failure adequately to addresaptiance with the
superannuation obligations, and to put in placeadequate system to
ensure compliance.

35 Mr O'Halloran's evidence is that, on at least twdhwee occasions
during the period that Ms Gibbs was his bookkeéppruntil June 2006)
she drew his attention to the issue of failure &y guperannuation on
time. His response, he said, was to make it ¢hedrsuperannuation must
be paid promptly and kept up to date. The tablevabshows that
significant non-compliance began to occur fromtthed quarter of 2005
onwards. Having been alerted to non-compliance Ny Gibbs,
Mr O'Halloran should have been vigilant to ensubattthe non-
compliance ceased, and that payments were lef ulate. We find that
Mr O'Halloran responded inadequately to the advi payments had
not been made on time.

Do the failures amount to professional misconduct?

36 In Legal Practitioners Complaints Committee and Pillg2006]
WASAT 309, the Tribunal reviewed a number of demisi concerning
legal practitioners who had failed to lodge taxatreturns. Reference
was made tdNew South Wales Bar Association v Cummi(@001) 52
NSWLR 279 Cumming, a case involving a failure by a barrister toged
tax returns or pay tax for 38 years. In that c&eigelman CJ said,
at [66] that the preparation and filing of tax metiis closely related to the
earning of income, and therefore, the link betwélea practitioner's
failure and his profession was 'sufficiently close'justify a finding of
professional misconduct. That link is clearly gmsin Mr O'Halloran's
failure to meet the superannuation obligationdragifrom his practice.

37 Reference was also made to the decisiordew South Wales Bar
Association v Somos2001] NSWCA 285 andNew South Wales Bar
Association v Yound2003] NSWCA 228 where the New South Wales
Court of Appeal found that the legal practitioneasmicerned were not fit
and proper persons to remain on the roll of legakttgtioners. In the
latter, Meagher JA observed and held, at [9]:
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... [T]he essential facts of the case ... are, quitgpsi, that for years and
years Mr Young failed to file income tax returnsemhhe knew he should
have. Deliberately to ignore one's obligationshis tmanner bespeaks a
lack of integrity, particularly if one is not igremt of the consequence, and
a lack of integrity justifies removal of Mr Youngieame from the roll. ...

A similar conclusion was reached iINew South Wales Bar
Association v Steveri2003] NSWCA 261

These cases, of course, involved egregious andlwiinduct by the
practitioners concerned. They dealt mainly wita tuestion of whether
the practitioners were fit and proper to remairtferoll of practitioners,
rather than characterisation of the conduct. Eses recognise, however,
that non-compliance with statutory taxation obligas, particularly
where the obligations arise in the context of lggalctice, may sound in
disciplinary action.

The question of non-payment of superannuation kas loealt with
in a number of cases in the Administrative Decisidmibunal of New
South Walles.

In Law Society of New South Wales v Bouzanis
[2006] NSWADT 55, the Tribunal considered a faildrg a solicitor to
pay employee superannuation between March 2000/anch 2004. The
employee had ceased employment in August 2003. sbheitor made
payment of the outstanding superannuation in Mag&, but only after
receiving correspondence from the solicitors fog #mployee and the
intervention of the Law Society of New South WaleBhe definition of
professional misconduct under the relevant NSW slagon was
substantially the same as the definition of proesd misconduct in
s 403 of the 2008 Act. The Tribunal concluded tne failure by the
solicitor to make superannuation payments untilrespondence was
received from solicitors representing the employeepresented a
sufficiently serious abrogation of his fiscal respibility in the practice of
law to warrant a finding of professional miscond(att[18]).

In Law Society of New South Wales v Vosnakis
[2007] NSWADT 42, the Tribunal concluded that duee by a solicitor
to pay superannuation entitlements between Auddé Band April 2004
(except for the 1997/98 year) in relation to ongkayee, and over a nine
year period in respect of another employee, amaoutdeprofessional
misconduct.
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43 The decision in Koffel involved a solicitor whose practice
encountered financial difficulties as a result bé tcollapse of a major
corporate client. The solicitor's practice wascpthin administration in
July 2007. Its creditors were the ATO for PAYG &xd superannuation
charges, and another external creditor. A deecbofpany arrangement
was entered, in which the solicitor gave a persguoarantee to pay the
creditors. The personal guarantees by the salisitve effectively based
on trust, since the solicitor was unable to offey aecurity for his
undertakings. The solicitor made significant pagtse to the
administrator so that, by the date of the heamtigoutstanding payments
of superannuation had been made. The superannuiatodity under the
deed amounted to $123,998.97. It was acceptedtlieatolicitor was
aware that the superannuation payments were odistanbut had not
paid them because he had inadequate funds to dmdoyas seeking to
trade out of the financial difficulty caused by tfalure by the firm's
principal client to pay its fees.

44 The Tribunal inKoffel noted the distinction between the facts before
it, and the facts in the decision@umminsto which it had been referred.
It noted that the solicitor had acknowledged thathlad responsibility to
make sure all superannuation guarantee paymenemae, and did not
set out to avoid those obligations. At [42] thétinal concluded:

It cannot be said in the case now before the Tabtimat the conduct of
the solicitor Koffel involved 'a sufficient seriowrogation of his fiscal
responsibilities in the practice of law' or 'a gysatic failure to comply
with Revenue responsibilities’. Rather, the oppgosiThe solicitor's
evidence, which was clear and unchallenged, wdsotie the matter had
been drawn to his attention he did what he belidveedould reasonably do
in all the financial circumstances to meet his neeresponsibilities, thus
demonstrating conduct in a professional (and peal¥orsense a
committment [sic] to pay the outstanding debts udolg the
superannuation payments. Certainly, the solicigsr,principal solicitor,
should have kept a more careful eye on his offexeégal account, his
income and expenditure and his statutory obligatioaspecially in
circumstances where there was a substantial dedimeome. However,
when the issue of outstanding superannuation camst attention he
directed his mind to it and dealt with it. The Tnial concludes that the
solicitor's conduct was that he accepted his fismatnue responsibilities.

45 The Tribunal dismissed the application against Mff& on the
basis that the practitioner had done all he reddgnaould do to
ultimately discharge his statutory obligations @y ghe superannuation
levies in respect of his employees.
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Mr O'Halloran's failure to pay superannuation waghe nature of
omission and inadequate oversight and systemserratian wilful
abrogation of his responsibilities. The difficuftyr Mr O'Halloran is the
extended period of time over which there was sultisianon-compliance,
that is, from mid 2005 until September 2007. Altbb Mr O'Halloran
professes to have been unaware of the level ofcoamliance, his
evidence is that from time to time non-compliancaswdrawn to his
attention. He failed then to have sufficient re@r his obligations.

Complaints 1 (Radich), 2 (Fort) and 4 (Watson) lagcfailures in
relation to one employee in the relevant quartet gvolve relatively
short delays before payment was made. We wouldaomgider that those
delays, which were most likely initially the respdrlity of a
bookkeeper, should be treated as unprofessionalducon on
Mr O'Halloran's part.

In the third quarter of 2005, there were four dethpayments out of
a total complement of 11 employees. Payment ipeesof three of those
employees was made 46 days after the due daten fat point on the
position worsened significantly. Given that paymsethe subject of
complaint 5 (Violaris), 6 (McNab) and 7 (V Fubbskme made within
46 days, and represented the beginning of the @mmblemerging in
relation to the non-payment of superannuation, sit reasonable to
conclude that those non-payments did not demorsaératindifference to
Mr O'Halloran's taxation obligations. They reprasdowever, the
emergence of a problem that required careful attent In those
circumstances, unprofessional conduct is not, invieew, demonstrated
in relation to complaints 5, 6 and 7.

The position changed thereafter, however. Havieigpedied the
failures in quarter 3 2005, Mr O'Halloran shouldvénabeen vigilant to
ensure that no further non-compliance occurred. wds not, and the
position deteriorated to the point where up to 9@% employees'
superannuation was not paid. Against a backgrairehrlier problems
with timely payment, the extent of failures afteatttime demonstrates, in
our view, an indifference to his taxation and sapeuation obligations.
The failures had assumed substantial proportiarg wee find the failures
in relation to complaints 8 through to 21 do amotmtprofessional
misconduct.
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VR 37 of 2009 - Pizzata

The Pizzata costs agreement

50 The complaints against Mr O'Halloran concerning fakent,
Ms Elizabeth Pizatta, substantially arise from thetry into a costs
agreement, and the charges made under that costsraant in relation to
representation on claims for damages arising ouivof motor vehicle
accidents in which Ms Pizatta was involved.

51 The costs agreement signed by Ms Pizatta on 1 AP89 read as
follows:

| confirm that | have agreed to the following teransd conditions upon
which PAUL O'HALLORAN will act for me in this or gnother matter:

(@) $270 per hour for all time spent on my fileluting interviews,
court appearance, incoming and outgoing telephatig, perusing
documents, drawing documents, travelling and wgitime, file
reviews, conferences, etc.;

(b) Minimum charge of one tenth of an hour for tisgent on the
above matters and clerical for non-professiona¢fim

(c) Minimum charge of two tenths of an hour perg@éy part thereof)
for outgoing correspondence, court documents, ragtes, proof
etc;

(d) $130.00 per hour for all clerical and non-pssienal time spent
for such things as collating and photocopying, idetgleliveries
and attendances; incoming and outgoing telephongersations,
messages, file notes, etc. (but excluding the ngakiof
appointments for me to see Paul O'Halloran or tiaiff)s

(e) 5% increase in charge rate per annum,;
) 5% interest on unpaid fees per annum;
(9) 15% interest per annum on outlays incurred &yl ®'Halloran.

(h) | am responsible for payment of medical, Baerisand other
expenses necessarily incurred and | shall fully praimptly pay
Paul O'Halloran for such expenses upon demand,hehetr not |
win my case.

(1) Paul O'Halloran is authorised to deduct moniesn his Trust
Account for fees and disbursements at any time;

g) I confirm that you have advised me that | magls independent
legal advice before signing this agreement.
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(k) I confirm that Paul O'Halloran also reserves tight to charge me
pursuant to the provisions of the Fourth Schedd@ilthe Supreme
Court Rules (as amended from time to time) in ldéithe above
rates.

52 Instructions were initially taken to represent Maaa in relation to
her claim for damages arising from a motor vehielecident on
31 January 1999. That claim proceeded throughlistiag for trial, and
the matter was set down to be heard for three daysmencing
1 May 2002. However, shortly prior to the trialsNizzata was involved
in a second accident. For that reason, the tatdglin relation to the first
accident were vacated.

53 Eventually, Ms Pizzata's claims were settled for anount of
$50,000 plus costs to be taxed if not agreed. cbisés were subsequently
taxed on a party/party basis and allowed at $113189nclusive of
disbursements.

54 Mr O'Halloran rendered fees to Ms Pizzata in thi@ltamount of
$36,271.55 made up as follows:

a) $27,368.16 for professional fees (excluding GST)
b) $2,384.51 being GST on professional fees;

c)  $2,495.20 for disbursements (including GST);

d) 3,051.82 being fee increases and interest oaidripes;
e) $971.86 for interest on disbursements.

The complaints relating to Pizzata

55 Against that general background, the Complaints @ittee makes
the following complaints against Mr O'Halloran glation to Ms Pizzata:

COMPLAINT A

The practitioner, PAUL JOHN O'HALLORAN, was quiltyof
unsatisfactory conduct by unprofessional conductthiat on or about
1 April 1999, he entered into a written agreemeiti \Elizabeth Pizzata, a
client, (the 'Pizzata Costs Agreement’) which pagmbto allow him to
charge Ms Pizzata above that allowed by Nuwtor Vehicle (Third Party
Insurance) Act 1943(WA) (the MV (TPIl) Act) and, thelegal
Practitioners (Supreme Court) Contentious Busingstermination 1996
(the'Legal Practitioners Determination 1996- for legal costs the subject
of that Act and Determination and/or the terms ohich were
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unreasonable. In particular, the Pizzata Costseé&ment purported to
allow the practitioner to charge Ms Pizzata:

(1) for secretarial or administrative work: seauges (b) and, or, (d)
of the Pizzata Costs Agreement;

(i) unreasonable minimum charges for certain taskespective of
the time taken to perform the task: see clausear(d (c) of the
Pizzata Costs Agreement;

(i)  a 5% increase in 'charge rate' per annum;

(iv) 5% interest on unpaid fees per annum: seeaselaf) of the
Pizzata Costs Agreement; and

v) 15% interest per annum on outlays incurred hmy practitioner,
being an amount in excess of that allowed purst@aséection 75
of the Legal Practitioners Act 1893: see clausg dfj the
Pizzata Costs Agreement;

(vi)  pursuant to the provisions of the 'Fourth Siitie of the Supreme
Court Rules': see Clause (k) of the Pizzata Chgtsement.

COMPLAINT B

The practitioner was guilty of unsatisfactory cocdby unprofessional

conduct on or about each of 29 October 2003, 2@algn2004 and 3

February 2004 by charging Ms Pizzata fees for sspr&tion arising out

of two motor vehicle accidents, or causing hereacbharged the fees, and
receiving payments in respect of the same, wheréets:

0] were grossly excessive; and, or
(i) included charges which were not properly aolde
charged.
COMPLAINT C

The practitioner was guilty of unsatisfactory cocdby unprofessional

conduct in that, on various dates in 2001, 2002 20G8B, he applied trust
moneys which he held for the benefit of Ms Pizzatards disbursements
without complying with section 34A(b) of theegal Practitioners Act

1893(WA) (the'LPA 1983

A fourth complaint of acting without instructionsom Ms Pizzata in
relation to costs was not pursued by the Compl&otamittee.
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The practitioner's response

57 Mr O'Halloran denies that the Pizzata costs agreemkéowed him
to receive any greater reward than was providedirdothe relevant
determinations. He says that the charge for t@déand non-professional
time' allowed for in the Pizzata costs agreemeust @i) and cl (d) did not
allow, and was not interpreted as allowing, charfgegpurely secretarial
or administrative work forming part of the pradirer's overheads, but
rather allowed for charging for fees involved i ghursuit of the client's
matter. He contends that his method of chargingebsrence to specified
minimums was a reasonable approach to chargingmef $pent and was
consistent with professional standards. He furtbentends that the
charging of interest on unpaid fees and outlayssdoat represent a
reward for work undertaken but rather 'as an intposiof interest
payable on money due and owing'. He contenddltbat charges are not
matters addressed by s 27A(2) of thotor Vehicle (Third Part
Insurance) Act 1948NA) (MV (TPI) Act).

The MV (TPI) Act - s 27A
58 At the relevant time, s 27A(2) of the MV (TPI) Aatovided:

An agreement is not to be made for a legal praati to receive,
for appearing for or acting on behalf of a persoran action to
which this section applies, any greater reward tisgorovided for
by a determination in force under section 58W oé¢ thegal
Practitioners Act 1983.

59 Section 27A(3) provided that an agreement maderagnto the
section is void and any money paid under such areeagent is
recoverable by the person who has paid it.

60 Section 58W  of the 1893 Act  provides that the
Legal Cost Committee may make determinations réiggla the
remuneration of practitioners in respect of, amongther things,
contentious business carried out by them for thipgses of proceedings
before the District Court, or before a review dfficor compensation
magistrates court within the meaning of Werkers Compensation and
Rehabilitation Act 198{WA) (WCR Act).

61 On 1 April 1999, when Mr O'Halloran's retainer fravis Pizzata
commenced, the applicable cost determination urgle8W of the
1893 Act was thelLegal Practitioners (Supreme Court) (Contentious
Business) Determination 1996996 Determination). That Determination
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provided for a maximum hourly rate for a seniorgtiteoner of $270, and
a maximum hourly rate for a clerk/paralegal of $130

On 1 July 1999 thelegal Practitioners (Supreme Court)
(Contentious Business) Determination 199999 Determination) came
into effect. The hourly rates for a senior pramtier and a clerk/paralegal
remained unchanged from those permitted by the D&3érmination.

From 15 September 2000 until 31 March 200the Legal
Practitioners (Effect on Costs of a New Tax Sys{@&@opds and Services
Tax) Determinatior2008 was in effect. That permitted a practitioner,
whose charges were limited by specified earlieemeinations (including
the 1999 Determination), to add on to their chaesamount 'no more
than is necessary to offset the consequences'eointtoduction of the
GST.

From 1 April 2002 until 30 June 2004, tHeegal Practitioners
(Supreme Court) (Contentious Business) Determin&@®)2 applied.
The rate chargeable by a senior practitioner imostuef GST became
$313 per hour, and for a clerk or paralegal, $1&1hour.

From 1 July 2004, theLegal Practitioners (Supreme Court)
(Contentious Business) Determinat@®04 came into force. That
Determination permitted a senior practitioner targe an hourly rate
inclusive of GST, of $341, and a clerk or paralegalhourly rate of $165
inclusive of GST.

The practitioner's system of charging

66

67

Central to the consideration of the complaint by Ritszata, as well
as the other complaints concerning charges, iopeeation of the costs
agreement and the unusual system for charging takeer in
Mr O'Halloran's practice. It is necessary to oétlithat system of
charging.

Work in progress (WIP) on each matter was recorded a
computerised system which could be viewed and qutimh a document
described as a 'matter pre-billing guide' (WIP rdto As can be
observed, clause (b) of the Pizzata costs agreememtided for a
minimum charge of 1/10 of an hour for time spentloa matters referred
to in clause (a). Clause (c) provided for a mimmcharge of 2/10 of an
hour per page (or part thereof) for 'outgoing cspo:mdence, court
documents, statements, proof etc'. The firm's tw@ovas that upon
receipt of a document, such as a letter, an eritnpbless than 1/10 of an
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hour was recorded as WIP. It is not clear pregigglo caused that entry
to be made in each case. It is apparent that Mal@ran, and

Mr Haynes, a senior solicitor working with Mr O'talan at the relevant
time, maintained time sheets. It would appear, tbatsome occasions,
they would open incoming correspondence, and tliererecord their

time for perusal of that correspondence, or causeember of the

administrative staff to record that time. On otlecasions, it would
appear that administrative or clerical staff whoynspen the mail might
make a time entry for perusal. Mr O'Halloran expdd that the firm's

practice was that each incoming document would lzatmne for reading

or perusal recorded on the basis that time spextinrg that document
would only ever be recorded once, notwithstandihgt tit may be

necessary during the life of the file, for a praatier or paralegal to
reread the particular document from time to timfiée time shown on the
WIP records was not, therefore, necessarily a ctdle of the time

actually spent reading the document on the dayag weceived, but was
an estimate of a reasonable charge having regahe gpossibility that the
document may be perused a number of times durmgféhof the file.

A similar approach was taken in respect to outgamgespondence,
provision for which was made in clause (c) of tlhsts agreement. That
clause provided for a charge of a minimum of 2/1@m hour for each
page of outgoing correspondence or other documdh@&ppears that the
entry into the WIP records of outgoing correspomgenas undertaken by
administrative staff based upon the length of tlatiqular item of
correspondence. That charge, Mr O'Halloran expthinvas designed to
cover the professional time in preparation of theipular document and
amending and settling drafts. In the case of dwmus prepared by a
clerk, Mr O'Halloran said that either he or Mr Hagrwould go through
documents drafted by clerks, make amendments as$-check against
the file, have the document retyped and then revieéwagain.
Mr O'Halloran said that the charge of 2/10 of arurhper page was
intended to be a genuine pre-estimate of the tpeats

Mr O'Halloran acknowledged that in some casesfuh@ne or two
unit charge for ingoing or outgoing correspondesiteuld not have been
made for very simple and short documents, but col@eé that, by a
system of 'swings and merry-go-rounds' the ovetalrges to clients were
not unreasonable.

In addition to the mechanical recording of time facoming or
outgoing correspondence, it is apparent that tHeiteos and clerks
within the firm maintained their own time sheetsa®ling time spent on
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attendances on the client or at conferences andittg to matters on the
file. The identification of precise work done bydividuals from the

WIP records is made difficult by the fact that ttederence code 'POH'
was both Mr O'Halloran's reference in relation terkv which he

undertook, but was also used as the 'generic éotrthe firm'. Thus,

work shown in the WIP records under Mr O'Halloramésne did not, in
fact, in many cases refer to work with which he had/ personal
involvement. Mr O'Halloran explained that the pglat the time was that
the perusal and drawing of more standard form decusnwere charged
in the 'generic' name of the firm rather than thecfitioner with conduct
of the file.

Complaint A (i) Secretarial or administrative work

71

72

73

It was not in dispute that, in applying the relavarosts
determination, a practitioner is not entitled telude any charge at an
hourly rate for merely clerical, secretarial or adistrative work carried
out by a clerk, which properly formed part of theedheads of the
practitioner's practice - sel®'Alessandro and D'Angelo v Bouloudas
(1994) 10 WAR 191 Bouloudag at 220. The Complaints Committee
argues that clause (d) of the Pizzata costs agrdagmeemits the charging
for purely secretarial or administrative work, aisdthus a charge not
permissible under  the relevant  determinations. The
Complaints Committee also contends that clausdaily to distinguish
between secretarial or administrative work on the band, and paralegal
work on the other.

Mr O'Halloran acknowledged that clause (d) of thieafa costs
agreement did reserve to him the ability to chdogeurely clerical tasks,
such as collating and photocopying. He said, hewethat the form of
costs agreement had been prepared prior t@thdoudasdecision, but
had not been amended to take account of that dacigiotwithstanding
that, Mr O'Halloran said that, as a matter of faztarges for purely
clerical tasks were not made under the agreement.

The prohibition in s 27A of the MV (TPI) Act is agat the making
of an agreement to receive greater reward tharrasiged for in the
relevant determination. To the extent that thez&& costs agreement
permitted the recovery of remuneration not recaverander the relevant
determinations, the agreement contravened s 27A his closing
submissions, counsel for Mr O'Halloran conceded MraO'Halloran had
recorded some work, in arriving at the rewards bgughich included
some amounts referable to clerical work. That askedgment was
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rightly made. At least some work of a purely adstmative nature, such
as file notes or telephone calls made by clericaaadministrative staff
within Mr O'Halloran's office, were recorded as mjemble and were
included in the charges raised. The Pizzata cagteement permitted
those costs to be made.

We find that by entering the Pizzata costs agreéngentaining
clause (b) and clause (d), Mr O'Halloran actedreabh of s 27A of the
MV (TPI) Act.

(i) Unreasonable minimum charges

75

76

77

The second aspect in respect of which the Compgl&ommittee
alleges that Mr O'Halloran agreed to charges beybonde permitted by
the relevant determination, or were unreasonabkrewhe minimum
charges provided for in clause (b) and clause {cjhe Pizzata costs
agreement. At the outset of the hearing, counset the
Complaints Committee advised that the complainktlation to clause (b)
was not simply charging by reference to six minuwteits. The
Complaints Committee acknowledged that there igaadsrd practice
within the legal profession of charging by refereno six minute units.
The Complaints Committee's objection is that thieatfof applying a
minimum charge of 1/10 of an hour for any activi#égardless of the time
actually spent on that activity has the effect nélding recovery at an
hourly rate in excess of the rate permitted byrdlevant determination.
The Complaints Committee submitted, however, thatd is no general
practice within the profession of charging a minmmaof 2/10 of an hour
per page for correspondence and that the chargethatinbasis were
themselves unreasonable, and had the effect oéantrg the effective
hourly charge rate beyond the maximum permissiblgeu the relevant
determination.

Mr O'Halloran's response on this issue was thatsétting of a
minimum charge of 2/10 of an hour per page (or phereof), for
outgoing correspondence, court documents, statsnard proof is not
unreasonable when accounting for the fact thahatudes professional
time taken in considering the content of the doauinelictating or
otherwise drafting the documents, checking the o in its engrossed
form, correcting any errors in typing, checking armended form of the
document, signing it and authorising its dispatch.

In his witness statement regarding Pizatta, Mr @dtan said:
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At the time of rendering the work it was the preetadopted by my firm
to have some standardised charges which were ystvadl units of

six minutes time for drawing each page of the Isti@ general terms,
which was thought to benefit the client and be @ueate time of all time
spent in composing those letters, dictating thostéers, typing those
letters, reading the initial draft, re-drafting aachending the draft letter,
re-reading the settled draft, checking the finalnmfoof the letter and
signing the same. All this takes time and is regiasately charged for in
our office, but forms part of the charge even thotigat usually is less
than the totality of all the time actually spentaliey with the separate
components of a letter.

In his oral evidence at the hearing, Mr O'Hallorsand that, in
relation to incoming correspondence, his practies ¥o charge one unit
of time for the first two pages, and two unitsiaid if the letter was three,
four or five pages. It is difficult to reconcilénat evidence with the
WIP record. That is partly because of a difficulty matching the
WIP records with the contents of the client files & to identify the
documents referred to in the WIP records. It ipampnt that the
minimum charge of one unit was regularly appliedafation to reading
incoming correspondence and documents. A randokiewe of
documents on file reveals that there are a largabeun of very short
letters for which the standard one unit chargeréading was applied.
Reading those letters takes a matter of secongswdy of an extreme
example, on 7 February 2002, the charge of oneairitne for a senior
solicitor was charged for reading an invoice fronpsychiatrist. The
invoice comprised one line. On 7 March 2002, th#>Wcords show a
charge of one unit for reading a letter from theeotparty's solicitor. That
would appear to be a letter dated 6 March 2002 hvieads:

We refer to a telephone discussion between BardwadaFay Parrella on
5 March 2003.

We confirm an informal conference has now been nged for
Wednesday 26 March 2003 at 2.30 pm to be heldwatgihices.

We look forward to seeing you then.

There are numerous examples of correspondenceabindture on
the client files. A charge of a unit of seniorisibbr's time in relation to
correspondence of that nature, repeated many twersthe life of the file
must inevitably have lead to a remuneration at@unrliz rate greater than
that permitted by the relevant determinations. Jémme effect arises from
the minimum charge of two units per page for outgaillocuments. A
random selection of documents from the file demmass that the
provision for a minimum charge resulted in excessiharges for
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correspondence on a regular basis. By way of ebagrtipe WIP records
record four units of senior solicitor time on 26\émber 2002 for writing
a letter to Dr Ismail asking for a report. Theawts show a further record
on the same day, of four units of senior solictiore writing a letter to
Dr Mendelson seeking a report.  Apart from shortroductory
paragraphs, the letters, which are approximately amd a half pages in
length, are identical. The letters list the mattes be covered in the
report. They are standard requests, and the lefipears to be, in
substance, a standard letter. Even allowing forsicieration of the file
for the purpose of deciding to whom the letter $ttdae addressed, and
tailoring the introductory paragraphs, it is nosgble to justify a charge
for 48 minutes of time to generate, settle andat@pthose letters.

A further example is a letter on the Pizzata fdeltr Harper dated
17 July 2002. That letter encloses a cheque gmpment for a medical
report fee. It consists of two sentences. Far, thaharge of two units of
senior practitioner time, that is $56.90, was rdedrin the WIP record.

The examples of brief routine correspondence ditigacharges of
that nature are common in the file. The files destate that the
provision in the agreement which permitted the gimgy of two units of
time per page for correspondence inevitably led thiarge at an effective
hourly rate significantly in excess of the pernbgsihourly rate under the
relevant determination. Because of their capaaitgignificantly inflate
the overall hourly charges beyond those permittgdthe relevant
determination, and given their cumulative effecttioa overall charges to
the client, the minimum two unit charge per pageeiation to outgoing
correspondence was, in our view, unreasonable.

(iif) 5% increase in charge rate per annum

82

A 5% increase in charge rate per annum was providedin
clause (e) of the Pizzata costs agreement. Thatseanotwithstanding
that the hourly rates specified in the agreemgmtesented the maximum
hourly rates permissible under the 1996 Deternonati That
Determination had come into force on 1 February71%nhd had thus
applied for over two years during which the maximumourly rate
remained unchanged. An increase of 5% per annurth@maximum
hourly rate chargeable under the Determination cleerly impermissible
unless a new determination raising the hourly caree into effect. As it
happened, the 1999 Determination left rates atsdme level with no
increase.
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It follows that the agreement permitting Mr O'Ha#lo to charge a
5% increase per annum on his hourly rate amourdeghtagreement to
receive remuneration in excess of that permitted thg relevant
determination. It thus amounted to a breach &7A of the
MV (TPI) Act.

When Mr O'Halloran rendered his principal accoonits Pizzata on
27 October 2003, he included an amount of $3,058fich was
described as follows:

Plus fee increases and interest on unpaid feesrasopts
agreement being 5% per annum being $6,766.18

but say as reduced 3, 561.82

Mr O'Halloran acknowledged that the clause perngtti a

5% increase in hourly rates had the potential $alten a charge in excess
of that permitted under the relevant determinatibie. said, however, that
he never intended it to have that operation. Iy & that Mr O'Halloran
did not put his mind to the consequences of apglyan increase to the
hourly rate recorded, but he nevertheless browgattount an increase in
his charges in reliance upon clauses (e) and (hi®fcosts agreement.
Although the precise calculation of the amount é&vally charged is not
clear, given that WIP was recorded at the maxim@mmgssible hourly
rate, the additional charges necessarily cause@'Malloran’'s account to
exceed that which was permissible under the retedetermination.

(iv) 5% interest on unpaid fees per annum

86

The Pizatta costs agreement permitted Mr O'Halloi@ncharge
'5% interest on unpaid fees per annum' (clause (fJ)hat provision
constituted part of the basis upon which the sur§3051.82 was added
to the account rendered on 27 October 2003. @ledhlat 'interest'
component did not relate to outstanding invoicag, Wwas based on a
calculation of interest on unbilled time. Mr O'ldsbn explained his
understanding of the costs agreement as beingttbatitied me to charge
5% interest at the conclusion of the matter in l@&uinvoicing on a
periodical basis and accruing an interest entitlgnme that way'. In his
response to the Pizzata allegations at para A{f)PMalloran said:

clause (f) of the costs agreement is reasonabbetmterpreted as having
the meaning of authorising the practitioner to malaalculation at the end
of each year of time spent by his practice on bebiathe client at the
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hourly rate agreed and to add 5% per annum toatinatunt for so long as
it remained unpaid, as an amount agreed to bemiewwing.

In his response to the Complaints Committee's ciotes,
Mr O'Halloran contended that:

Interest charged per annum on 'unbilled time' graioh fees as contained
in clause (f) of the Pizzata Cost Agreement is aanatter within the
subject matter of a determination of the remunenatiof legal
practitioners, as the term 'remuneration’ as ddfimes 58W of the_egal
Practitioners Act 1893or s 210 of the Legal Practice Act 2003, but a
matter relating to money due and owing and so mayabmatter for
agreement between the practitioner and the client.

That submission by the practitioner overlooks the that no money
Is due and owing by a client to a legal practitioastil such time as the
practitioner renders an account (s 65: 1893 A23& 2003 Act). Until
an account is rendered, the client has no knowleddee amount to be
charged, and thus no opportunity to pay fees sdoasavoid interest
running. Given the client's ignorance of this antoit cannot be said, as
Mr O'Halloran said in para A(f) of his responsetthis unbilled time was
‘an amount agreed to be due and owing'.

The requirement to pay interest, effectively oruabilled time, was,
in substance, a method by which the hourly ratenately charged to the
client for services performed sometime earlier, waseased. Where, as
in the Pizzata case, the hourly rate specifiedh@ tosts agreement
represented the maximum permissible under the deteymination, the
provision enabling interest to be charged on uabhilime had the effect
of permitting charges in excess of the amount pesioie under the
relevant determinations.

(v) 15% interest per annum on outlays

90

91

The Pizatta costs agreement provided for 15% pmuran on
disbursements incurred by Mr O'Halloran. The atile costs
determinations did not provide for the chargingndérest in any amount
on outlays incurred by a practitioner. However,5sof the 1893 Act
provided that:

A practitioner shall be entitled to charge interestall moneys disbursed
in connection with litigious or other businesstra rate from time to time
allowed on judgment debts.

At the relevant time the amount chargeable on juglgndebts was
6%.
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The Complaints Committee assert that a charge @ A& annum in
interest on outlays was not permitted by the relevketerminations, or
was unreasonable.

Mr O'Halloran contends that interest on outlaysasa matter within
the subject matter of the relevant determinationeemuneration, as the
term 'remuneration' does not include paymentsingldb money due and
owing and thus may be a matter for agreement betwe= practitioner
and the client. Mr O'Halloran further contendstttitee charge was not
prohibited by s 75 of the 1893 Act.

We do not accept the practitioner's contentioncti®e 58W of the
1893 Act enables the Legal Costs Committee to mad&kerminations
regulating the remuneration of practitioners. By88V(5) 'remuneration’
is defined to include 'the reimbursement of expsmseperly incurred in
the course of, or in connection with, businessiedrout by a practitioner
for a client’. Section 27A of the MV (TIP) Act gnbits an agreement for
a legal practitioner to receive 'any greater rewhash is provided for by a
determination in force under s 58W' of the 1893 iAatelation to actions
for damages arising from motor vehicle accidertanay be that s 75 of
the 1893 Act provided a separate statutory entdlento interest at the
rate allowed on judgment debts to be charged atiogl to disbursements.
To the extent, however, that the practitioner esttento an agreement to
pay interest at a higher rate than provided fathan statutory entitlement
under s 75 of 1893 Act, it was an agreement foatgrereward than was
permitted under the relevant determination, and magustified by s 75
of the 1893 Act.

The practitioner, in his oral evidence, suggeshed the rate of 15%
approximated the rate of interest which he incunredelation to his
overdraft at the relevant time, and thus assehatithe provision did no
more than enable him to recover his true out okpbexpenses. That
may be so, but that does not mean that the pawtitiwas entitled to
make that charge. If he chose to carry outgoingeglation to the client's
matter, he had a statutory entitlement to chartgrest at a specified rate,
but otherwise any interest costs he incurred caedran overhead of his
business not recoverable from the client.

(vi) Charges pursuant to the Fourth Schedule of th&upreme Court rules

96

This aspect of Complaint A was not pursued by the
Complaints Committee and need not be dealt witthéur
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Did entry into the Pizzata costs agreement constite unprofessional
conduct?

97 At the time of entry into the Pizzata costs agredmine 1893 Act
rendered a legal practitioner liable to disciplinaaction where the
practitioner had been guilty of, amongst other dhjnunprofessional
conduct. The first allegation in relation to thezZata matter is that the
practitioner was guilty of 'unsatisfactory conduay unprofessional
conduct. The expression 'unsatisfactory condaotnes from the
2003 Act. Unsatisfactory conduct was defined unither 2003 Act to
include unprofessional conduct.

08 Unprofessional conduct, used in both the 1893 Adttae 2003 Act,
had the meaning explained Kyle v Legal Practitioners Complaints
Committee [1999] 21 WAR 56 at[72] where ParkerJ described
unprofessional conduct as:

[Clonduct that would be reasonably regarded as ratisful or
dishonourable by practitioners of good repute adpetence, or that, to a
substantial degree, fell short of the standard wdfgssional conduct
observed or approved by members of the professiayood repute and
competence.

99 The 2008 Act introduced the expressions 'unsatmfa@rofessional
conduct' and 'professional misconduct’. Thosedeare defined in s 402
and s 403 of the 2008 Act. 'Unsatisfactory pratessd conduct' is
defined to include:

Conduct of an Australian legal practitioner ocaugrin connection with
the practice of law that falls short of the staddaf competence and
diligence that a member of the public is entitlecekpect of a reasonably
competent Australian legal practitioner.

100 '‘Professional misconduct' includes, relevantly, atisactorily
professional conduct where the conduct involves ubstantial or
consistent failure to reach or maintain a reasaablandard of
competence or diligence. Undoubtedly, conduct twhimet the
description of unprofessional conduct under the318& or the 2003 Act
constitutes either unsatisfactory professional achdor professional
misconduct for the purposes of the 2008 Act.

101 The proper approach to characterisation of Mr Qd#ah's conduct
in relation to the entry into the Pizzata costseagrent in 1999 is to
ascertain whether that conduct amounted to unwiesl conduct for the
purposes of the 1893 Act and, if so, to then ascalcharacter of either
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unsatisfactory professional conduct or professiomagconduct based
upon the degree to which the conduct departed ftloen appropriate
standards.

We have concluded that the Pizzata costs agreeoffented s 27A
of the MV (TPI) Act in four respects, being thosgenmntified in paras (i) to
(iv) of Complaint A. We have also concluded tha tminimum charges
provided for in cl(c) of the Pizzata costs agreeimgermitted
unreasonable charges to be made.

It does not necessarily follow that the making afosts agreement
which is construed to offend the MV (TPI) Act orgermit unreasonable
charges to be made, or indeed the making of changdsr such an
agreement, constitutes unprofessional conductD'Abessandro v Legal
Committee(1995) 15 WAR 198 at [209 - 210DAlessandrg Ipp J (with
whom Pidgeon and Frankland JJ agreed) said:

The standards applied under the court's duty toitorothe taxation of bills
of costs and costs agreements, and the court's tdutsupervise the
disciplining of legal practitioners are not neceggdhe same and do not
serve identical purposes. A fee that a solicitayrseek to charge by way
of a bill of costs may, upon taxation, be foundb® unreasonable and
therefore subject to appropriate reduction. It sdaot, however,
necessarily follow that the fees so charged by hileof costs are so
excessive as to constitute a breach of ethics. t&sefor determining
whether excessive or unreasonable overchargingtitdes professional
misconduct would generally be more stringent thaat tvhich is applied
when determining whether the amount claimed undéillaof costs or
under a s 59(1) costs agreement should be redocedhether the costs
agreement should be cancelled. What is lawful matynecessarily be
ethical, and, indeed, what is unethical, may naessarily be unlawful.

Whether or not the entry into the agreement casist conduct
‘unbefitting a solicitor', it is 'a question of deg and dependent upon the
facts of the individual case', iRe Veron; Ex parte Law Society (NSW)
(1966) 84 WN (Pt 1) (NSW) 136 at [144].

Section 27A of the MV (TPI) Act was inserted by @amendment in
1994. It had thus been in place for five yearsmpio the entry into the
Pizzata costs agreement. Mr O'Halloran's praciicesisted substantially
of claims for personal injuries, no doubt principarising from motor
vehicle accidents and work injuries. He was wealbhge of the statutory
limitation on costs.

Mr O'Halloran said that he believed, in 1999, amdleed still
believes, that the Pizzata costs agreement didofiend s 27A of the
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MV (TPI) Act. The hourly rate specified in claugg of the Pizzata costs
agreement was an hourly rate permitted (albeitnth&imum) under the
relevant determination. The charge by 1/10thsrohaur was, he says,
and the Complaints Committee accepts, a commonaadedh charging

within the legal profession. The provisions inudes (f) and (g) were
considered by him to be permissible methods ofueong his cost of, in

effect, extending credit to the client through tdoeirse of the matter. In
those circumstances, entry into an agreement conggthose provisions
might fall short of unprofessional conduct, alltéat we have concluded
that clauses (f) and (g) were not permissible.

In our view, however, clauses (c) and (e) and €dd} insofar as it
permitted recovery for purely administrative taskannot be so easily
explained or justified. Given the nature of thagtice, and, as the files
demonstrate, the extensive amount of routine cooredence, clause (c),
in particular, has an obvious capacity to enabt®very of costs at an
effective hourly rate well in excess of the maximyg@rmissible rate
under the determination. That situation was aggeal’by the capacity to
add a 5% per annum increase in charge rates. Mtheieto those aspects
of the agreement so clearly enabled recovery ofscmsexcess of the
appropriate determination that they cannot befjadti We have found
the charge under clause (c) to be unreasonablee €ntry into the
agreement containing those terms, in breach os$tidueitory limitation on
costs, fell short of the standard of professionahduct observed by
members of the profession of good repute and canpet and did so to a
substantial degree. In our view, Complaint A isdmaout, and the
practitioner is guilty of professional misconduectthe manner alleged in
Complaint A.

Complaint B - charging a grossly excessive amountraproper charges

The expert evidence

108

As already noted, Ms Pizzata's claim in relationbtah accidents
was ultimately settled for an amount of $50,000spiosts to be taxed if
not agreed. Fees charged to Ms Pizzata in totabatad to $36,271.55.
Costs were taxed on a party/party basis and allav&d.1,089.31. It can
immediately be seen that the total costs are dptimnate to the amount
recovered. Mr O'Halloran contends that Ms Pizgatéaim was worth
substantially more than the figure for which shitle#, so the costs seem
more disproportionate than they would if measurgdirest the value of
her claim.
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In all of the matters concerning complaints abowtessive charges,
each of the Complaints Committee and Mr O'Hallagagaged legal costs
experts to review the files for the purpose of asisg) reasonable charges.
In relation to each costs matter, the Complaints@dtee relied on the
evidence of Mr Stewart Forbes. In relation to tRgzata matter,
Mr O'Halloran relied upon the opinions of Mr Davidng, and Mr Marco
Tedeschi.

Before moving to the evidence of the experts, ihécessary to
recount the events surrounding the taxation ofscost

The major bill was sent to Ms Pizzata with a lettated 29 October
2003. Mr O'Halloran caused the sum of $34,89%t@duid from his trust
account from the monies held on behalf of Ms Patatpay his account.

On 24 November 2003, Mr O'Halloran instructed Mgilstdouisa
Coulson, a barrister specialising in legal costdtens, to prepare a
party-party bill of costs on Ms Pizzata's behaWls Coulson prepared a
bill which provided for a total of $19,864.56. Thiill included an
allowance for $300 for counsel attending a prd-tdanference, and
included allowances for drawing a bill of costs$800 and attending on
taxation of $800. Ms Coulson forwarded the billNtw O'Halloran by
letter dated 15 December 2003. In that letter Mal§bn described the
bill as 'drawn rather generously' and said shecigiatied some reduction
being made at taxation. She suggested that aafdpy bill be served on
the other party as a draft for discussion purposes.

The bill was forwarded to the solicitors for thefetedant for the
purposes of negotiation. An offer was receivednfithe defendant in the
sum of $12,015.20, being $10,000 for costs and 1&220 towards
disbursements.

On 20 January 2004, the practitioner rendered thduraccount to
Ms Pizzata in the sum of $1,093.10. A further actdor $279.43 was
sent on 3 February 2004.

The defendant's offer of $12,015 was repeated dreb@uary 2004,
and Ms Coulson advised that the offer was wortrsittating, and that an
offer of $10,000to $15,000 would be worth negoigt On
9 March 2004 Ms Coulson advised that, if the matheoceeded to
taxation, she thought that Ms Pizzata would be dedrabout $12,000
plus disbursements.
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Eventually, on 17 May 2004, the bill of costs wased in the
District Court. The taxing officer allowed the Ibin the sum of
$11,089.31 (inclusive of GST), being $8769.31 foyfessional fees and
$2,320 for disbursements. The amount allowed aati@n for
professional fees included $901.05 for work by @akependent counsel,
and $7,868 in relation to the practitioner's prsi@sal fees. Ultimately,
Ms Pizzata received a cheque for $9,549.31, bemegamount of the
taxed costs paid by the defendant, less $1,540tpasdunsel in relation
to the work on taxation.

In summary, therefore, it can be seen that of 8&2¥1.55 charged
to Ms Pizzata by Mr O'Halloran, she recovered $39.81.

Mr Forbes' opinion

118

119

Mr Forbes approached the question of assessmeahtakasonable
costs for work done on the Pizzata file by refeestoca review of the file
itself. He then made an assessment of the worle donthe file, as
revealed by the documents contained on it, applyiregparticular costs
determination applicable at the time each item afrkwwas done.
Mr Forbes paid no regard to the Pizzata costs aggeein his assessment
of the reasonable costs. That was because heth@sokiew that the
Pizzata costs agreement was either void, or at fe&ly certain to be set
aside on application. He also did not pay any netga the WIP record
except to the extent that he used information fiota make allowances
for attendances at conferences with the client. Fbtbes approached his
assessment by accepting the amount assessed hgxthg officer for
party/party costs, and then identifying the workneloon the file of a
solicitor/client nature which would be chargeablemnand above the
party/party costs. He prepared a schedule of aheitsr/client costs by
reviewing the file and estimating the amount of dimvhich should
reasonably be allowed for the items of work whioh found to be
chargeable on a solicitor/client basis. He cometbudthat the
solicitor/client costs would be in the range oféfl] to $2,200, and settled
upon $2,000 as a reasonable estimate.

Mr Forbes therefore concluded that a reasonablefsuthe costs to
be charged by the practitioner to Ms Pizzata wasstmarobably
$10,769.56.

Mr Lang's opinion

120

Mr Lang's approach to the assessment of reasowalls differed
from Mr Forbes. He had regard to the method ofgihg prescribed in
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the costs agreement, and to the WIP records wladindated as evidence
of the work done and time taken. He too had regatte file and sought

to reconcile the WIP records with the file content®n that basis, he
assessed the reasonable costs at $21,130 in respdet practitioner's

charges not including disbursements.

Mr Tedeschi's opinion’

121

122

123

124

125

Mr Tedeschi is a barrister with considerable litiga experience.
He does not specialise in the area of legal casts acknowledged that he
had not attended a taxation since becoming an eraemt barrister in
2005, and probably had not attended a taxatiomenfive years leading
up to that time. He said that he had probably dare®uple of dozen
taxations in his 32 years of practice.

Mr Tedeschi made a detailed analysis of the Pizasat files. He
said that he went through the files on three oocesfor the purpose of
drawing a draft bill of costs. He had regard tohbine WIP records and
to an 'audit of unbilled time' prepared by Mr O'ldedn. That audit was
prepared by Mr O'Halloran by going through thedfiidentifying work
which he identified from the file but which had rim#en recorded on the
WIP records. In preparing his ‘audit of unbillechd’, Mr O'Halloran
applied the terms of the Pizzata costs agreemequdatify the value of
the work done.

Mr Tedeschi said that he considered the work toobesome
complexity involving, as it did, two motor vehickecidents. He noted
that in the decision irBowen Buchbinder Vilensky v Banning and
Gardner (Full Court, SCWA, Library No 960325, 20 June 199€he
Supreme Court, in considering a costs agreemdatyed billing in one-
tenth of an hour, and thus considered the bashafging in the costs
agreement to be permissible.

Mr Tedeschi took the view that the taxing officexdhunreasonably
disallowed work undertaken, and his assessmegetifrig up for hearing'
was $16,629.50.

Mr Tedeschi's conclusion was that the reasonabbgal Idees
including counsel fees to Mr Marshall and Ms Counlstogether with
disbursements, was $31,409.26. Removing counset feom the
assessment, Mr Tedeschi considered the reasoreakfées payable to
the practitioner were $26,540.89 plus GST and dgbuents of
$2,268.37 plus GST. He assessed the time recordisecbasis that they
were accurate, and determined that, after remosinys to the value of
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$2,309.07, the billable time on the WIP records $25,049.09. To that,
he added $7,939 of billable time based on the pi@wtr's unbilled time
audit so that, he concluded, the total billableetimas $32,988.09. This
was in excess of the amount of professional tiflecoby Mr O'Halloran.

Consideration of expert opinions

126

127

128

129

130

Mr Forbes and Mr Lang conferred in advance of tearimg and
prepared a joint report. Essentially they mairgdithe positions reflected
in their original opinions. They acknowledged tlaasignificant reason
for the disparity between them was their differapproach to reliance
upon the WIP records and the different weight wheetth gave to the
party/party taxation. Both Mr Forbes and Mr Largyesed that the case
was a 'straightforward or fairly ordinary or runtbe mill personal injury
claim', and that Ms Pizzata was not a demandirmcli

Similarly, Mr Tedeschi and Mr Forbes prepared atjstatement
following their conferral prior to hearing. Theyot essentially maintained
their respective positions, and agreed that thiéerdnces arose from a
fundamentally different approach to the validity tbe costs agreement
and the consequences and effect of the taxatidheoparty-party bill of
costs.

In his witness statement, Mr Lang commented uponT &tteschi's
draft bill of costs, and expressed the view thawbeld not have allowed
some of the items in the amounts suggested by MedJahi, and Iin
particular would have suggested a substantial teuto Mr Tedeschi's
getting up case for trial item. Mr Lang's view what he would discount
Mr Tedeschi's total costs by $7,498.50 to the stii2t,642.39.

In D'Alessandrolpp J said [at 214]:

The inquiry into what amounts grossly excessiveuoreasonable costs
would ordinarily involve, first, a determination @fhat, in the particular
circumstances, would be a reasonable sum to chafye. resolution of
that question would often turn on multiple factangluding the amount at
which the costs in question was or would likelytared, the difficulty of
the case, the novelty or complexity of the legalues presented, the
experience of the practitioner, the quality of tisher work, the amount of
time spent by the practitioner on the matter, thgponsibility involved,
the amount or value of the subject matter in isand,any costs agreement
that might have been entered into.

A fundamental difference between the approachegtiperts was as
to the weight to be given to the taxed amount efghrty/party costs. In
D'Alessandro [at 220 - 221] Ipp J noted that the Tribunal beltvad
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regarded the amount at which the costs were tagethe standard by
which the reasonableness of the amount in facigelaiais to be measured.
His Honour said that 'while the taxed amount is metessarily the sole
factor to be taken into account (and | have abakeded to the various
factors which are relevant in this regard) the Tindl was entitled to rely
upon the taxed amount as the appropriate stanaardetermine, by

reference thereto, that the amount in fact chavggesigrossly excessive.'

The evidence of both Mr Forbes and Mr Lang was &haange of
outcomes is to be expected from taxation dependpan the particular
approach of the taxing master. We accept thatigshithe case. We do not
accept, however, that the outcome of the taxatifwulsl be completely
ignored. It is, in our view, an appropriate stagtpoint from which one
then examines the arguments as to why some grelasege should be
considered reasonable.

In this case, the significant difference in assesgmbetween
Mr Forbes, and both Mr Lang and Mr Tedeschi, wasextent of reliance
on the WIP records. For reasons that we have &mliapon above, we do
not consider the WIP records to be a reliable gtodessessment of work
done, or more particularly time spent, on the iteet®rded.

What is clear is that entries were made in the Y&t®rds routinely
without regard to actual time spent upon the taslorded. As we have
already noted, entries for time spent on outgoimgespondence had the
potential to, and in many cases did, significaothgrstate the actual time
spent. The same is true in relation to incomingespondence which was
charged at a minimum of one unit.

Mr O'Halloran's evidence was that a record of ameneflected any
amount of time up to six minutes. If a task to@ven minutes, then it
would be rounded to two units. The practitionehis submissions, and
Mr Tedeschi in his report, relied upon the decisroBowen Buchbinder
Vilensky v Banning & Anor (unreported, WASC, Library No 960325C,
20 June 1996) as support for the proposition thatging by reference to
Six minute units was a permissible method of clmaygiThat submission
Is correct to the extent that the court found @namethod of charging by
six minute units was permissible. That findingweweer, was made in the
context of an acceptance of the correctness of afhygroach of the
Magistrate who had dealt with the matter at firgtance. In explaining
the Magistrate's approach, lpp J said at [6 - 7]:

| turn now to the effect of the appellant chargorga 6 minute unit basis
rather than an hourly charge. According to thedence of Mr Lim,
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although, generally, he measured and recordednnésinh accordance with
6 minute units, he would round off the last unitany batch of units in
respect of which he charged. For example, if hekaa for 7 minutes on a
matter, he would charge only one unit. Howevehgifworked 10 minutes
he would record that he had spent two units of Buteis on the matter.
This meant that it was possible that in any instawbere only one unit
was recorded a full 6 minutes might not have bgemis Further, if more
than one unit was recorded the possibility exished the last unit in the
batch of units so recorded did not constitute & Guminute unit. The
learned Magistrate dealt with this by holding ttte¢ appellant could not
obtain a judgment based on a charge for any simgiereflected on the
computer print-out, or for any charge for the lasit of any batch of units
in respect of which charges were made. By doing the learned
Magistrate ensured that allowance was made onlgHarges in respect of
units where a full 6 minutes was worked.

Ipp J observed that the Magistrate had ensurechthaharge would
be allowed for any 'upgraded unit' and had regaugl to work actually
done. It was that approach which was approvede dpproach by both
Mr Lang and Mr Tedeschi to the WIP records involaasacceptance that
the time recorded in relation to each item wasallstispent. In our view,
that approach is flawed for the reasons we haveiqusly outlined, and
because of Mr O'Halloran's practice of roundingtapthe nearest six
minute in every case.

The same observation can be made in relation t®M™alloran's
‘'unbilled time audit. That 'audit' costed work tre same basis as
provided for in the Pizzata costs agreement. Hpgroach therefore
undoubtedly overestimated the reasonable chargewddk assumed to
have been done for the purposes of the unbilled dodit.

Both Mr Lang and Mr Tedeschi relied upon the prionis of the
Pizzata costs agreement and the WIP records td tbar estimates of
reasonable costs. Notwithstanding that, there avagnificant disparity
between their estimates, no doubt partly becausér dfedeschi's reliance
upon the unbilled time audit done by Mr O'Hallorah further reason for
the difference may well be Mr Lang's greater exgere in relation to
legal costs, and taxation of costs in particulai/hilst accepting that
Mr Tedeschi has done a conscientious and thoroudgtliled analysis of
the materials, we do not consider that his opinamnto the proper
assessment of reasonable costs is as reliableadoftiMr Lang or of
Mr Forbes.

Once it is accepted that, by reason of reliancenupe minimum
charges provided in the costs agreement and thedialslie WIP records,
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Mr Lang's estimate of reasonable costs is oveedtdat becomes clear
that the amount charged to Ms Pizzata was veryifgigntly above any
reasonable charge. Mr Lang's estimate of $21,&8@n before it is
reduced, is significantly lower than the figure infexcess of $33,000
(exclusive of disbursements) charged by Mr O'Haloto Ms Pizzata.
Once the necessary reductions to Mr Lang's estima¢e made, the
disparity between what was charged and what wasonadle becomes
even greater.

We consider that the reasonable costs properly gelaate to
Ms Pizzata are in the vicinity of Mr Forbes' estienaf reasonable costs.
It may be that, had Mr Forbes had additional infation from the
practitioner about some of the work which he hadlbwed, his estimate
may have been higher. Even allowing for that, heewethe disparity
between the charges made and a likely figure tlmatldvbe arrived at is
So great that, in our view, the charges made td°dzata were grossly
excessive.

The extent of the disparity is such as, in our viéevamount to
unprofessional conduct, or, in terms of the 2008, Amwrofessional
misconduct.

One of the factors identified by Ipp J iD'Alessandro to be
considered in the inquiry as to whether costs vggossly excessive or
unreasonable is the amount or value of the sulbjeatter in issue.
Ms Pizzata eventually settled both her claims fototal of $50,000
damages. On the face of it, charges in exces8&DB0 in respect to a
claim for $50,000 are disproportionate. Mr O'Hedlo contends,
however, that Ms Pizzata settled for $50,000 coytta the advice of
counsel. The practitioner contends that he oughba required to reduce
his proper costs on the basis of proportionalityy because the client
chose not to pursue the full value of her claim.

In October 2001, Mr Marshall, the counsel briefgdMr O'Halloran,
reported that the defendant proposed to file aerodf $21,700. He
advised that a claim of $100,000 had been put & défendant, but
recommended settlement at a lower level, sugge#tegum of $21,700
was inadequate, but that the sum of $40,000 toO$80would be more
appropriate.

Mr O'Halloran's evidence was that he thought Mzd&e's claim in
relation to both accidents was worth in excess1&#0f000. We do not
accept that evidence. No basis for that assessmvast disclosed.
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Ultimately, the settlement which was achieved imedl| the payment of
damages of $35,000 in respect of the first accidadt$15,000 in respect
of the second accident. It is reasonable to asshearefore that the claim
in respect of the second accident was worth lems tihe claim in relation

to the first accident. Given Mr Marshall's adviceOctober 2001 as to
the value of the damages in the first accidenis wery difficult to see

how the value of the claim could conceivably bexcess of $150,000.

Mr Haynes, the solicitor employed by Mr O'Hallosafirm, appears
to have had the principal dealings with Ms Pizzatarelation to
settlement. A file note dated 22 September 2008rds that Mr Haynes
attended an informal conference at which settlemastdiscussed on that
day, and a point was reached where 'a final oélirs stone of $50,000
was made'. The file note records 'this is highaant [Mr Haynes]
expected in the negotiations in any event.'

A further file note records that on 24 SeptembedXMr Haynes
met with Ms Pizzata to discuss settlement. He egmily went through
the various deductions from any settlement amoundtracords that:

Advising Ms Pizzata that on the figures, if shdlestthe case, our account
will be reduced to enable her to receive $10,00e will hold $2,000 of
that, however, towards the costs of taxation.

The file note records that Mr Haynes advised Mg#&&a how the
taxation would proceed, and records that his adwas the he would
hope to recover between $10,000 and $15,000 ad tas, but that the
firm ‘cannot be bound by this.’

In subsequent written advice dated 3 October 20@BHaynes
advised Ms Pizzata of the various deductions tonksde from the
settlement figure of $50,000, and advised thatvetxald receive the sum
of $3,000 after deduction of a Health Insurance @@gsion payment of
$5,000 from the $8,000 -calculated at the conferenoa
24 September 2003. The net result was that MsaRizzould receive a
cheque for $3,000, hopefully recover a large proporof the $5,000
being sent to the Health Insurance Commission, Hre&h receive
whatever amount was allowed by way of costs onti@xasubject to the
deduction in costs in dealing with the taxation.

Nowhere in Mr Haynes' notes in his discussions WhPizzata in
relation to settlement, or otherwise in correspoicde is there reference
to a view that claims were worth in total $150,000.
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149 A charge of legal costs in excess of $36,000 towecdamages of
$50,000 is disproportionate. Even if some greateount might have
been recovered had Ms Pizzata gone to trial,difigult to conclude that
the amount charged would have been proportionadé@yaultimate award
of damages. This conclusion reinforces our vieat the charges made to
Ms Pizzata were grossly excessive.

Improper charges

150 Apart from the allegation of grossly excessive gear the
Complaints Committee alleges that the fees chargedMs Pizzata
included charges which were not properly able tocharged. The
improper charges alleged fell into three categoriBse first category was
charges for work which was purely administrativeneture; the second
category was work which was of no benefit to thent| and the third
category was duplication of charges.

151 The work said to be purely administrative was coreté in Table B
of particulars to para70 of the application predd by the
Complaints Committee. A large number of the itamslispute in that
table consist of phone calls by clerical staff tedncal practitioners in
relation to their availability for trial. In ouriew, the practitioner was
entitled to raise a charge to the client in respetihat work. The problem
with the charges raised was that they were baset tpe minimum
one unit charge for each telephone call, and haddbult of inflating the
charges beyond the maximum allowable hourly ratafderk, in the way
described earlier in these reasons. The objetbidhe charges is on that
basis, not on the basis of raising a charge fockigcal work, which was
clearly part of the preparation of the matter far hearing.

152 In relation to duplication, Mr O'Halloran admittedme duplication,
but contended it had occurred by reason of ovetsighe total amount of
duplication asserted by the Complaints Committes %4,002.18. Of
that, $413.70 of duplicated charges were admitiethé practitioner, and
the balance was not admitted. It is not necedsanys to go through each
item which was not admitted to resolve the issua/loéther or not it was
duplicated. It is sufficient that an overcharge$bdfi3.70 at least resulted
from duplicated charges. The method by which thi’ Yécords were
compiled was inevitably prone to error of this typecurring. It was
iIncumbent upon the practitioner to carefully revidwe charges to avoid
the client being charged twice for the same woltkis clear that he did
not do so. An overcharge of $400 is not insigalfic to a client,
particularly a client of limited means as Ms Pizzagas.
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The third category of alleged improper charges waeratters
contained in Table F to the particulars in paraf/the Pizzata application
which were said to be work to no benefit of theedi The basis upon
which the particular items are said to be of nodfieo the client were
outlined in that table. Without dealing with eatbm separately, we
consider that the Complaints Committee's assertion®lation to each
item have substantial merit. Again, the raisinghase charges resulted
from the manner in which the WIP records were cdeapinamely, the
practice of automatically recording events whickwoced by reference to
minimum time periods without any assessment as tether the
particular work was chargeable, and without anypprassessment at the
time of billing as to whether or not unbillableris were included within
the WIP record.

In our view, the extent of the improper charges wash as to
amount to a substantial failure to meet the statedakpected of a legal
practitioner. The grossly excessive charge to Mzd®a, including as it
did, charges which were improperly made, consttupgofessional
misconduct.

Complaint C — non-compliance with s 34A(b) of th843 Act

155

156

Section 34A of the 1893 Act provided:

The application of trust moneys to the payment ofasts, etc.

A practitioner may apply trust moneys towards tlhgrpent of the costs
and disbursements charged against the person fasemise or benefit the
moneys are held by or under the control of thetprawer if -

(@) that is authorised by the client under the gerom which the
moneys are so held under the control of that grewér; and

(b) a practitioner within 14 days thereafter causede served upon
that person a bill of costs in respect of thosetscoand
disbursements showing that trust moneys have bheged by the
practitioner towards the payment of those costsdistalirsements.

It is not in issue that the practitioner causedftiiewing sums to be
paid to the following payees out of funds he heldrast for Ms Pizzata:

Date Amount Payee

27.7.01 $200 Dr Mendelson [sic]
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4.9.01 $300 Mr Harper
8.3.02 $385 Mr Proud
17.7.02 $440 Mr Harper
2.5.03 $385 Mr Proud

Nor is it in issue that Mr O'Halloran did not serwe Ms Pizzata a
bill of costs showing the payment out of thosettraenies within 14 days
or at all.

The Pizzata client file reveals that on 20 Junel2@0clerk from the
practitioner's office telephoned Ms Pizzata anduested if she was able
to contribute to an outstanding invoice from Dr Melsohn totalling
$200.'

In a letter dated 11 July 2001 to Ms Pizzata, Midlloran referred
to an attendance on Ms Pizzata on 5 July 2001 sedyvdf arrangements
made to see certain doctors, and confirmed thaPi¥lzata would 'send in
$500 on account of costs and disbursements.'

It is apparent that that $500 was used for the gays to
Dr Mendelsohn (26 July 2001) and Mr Harper (4 Sabier 2001).

Funds from which a payment was made to DrProud on
8 March 2002 were deposited into the practitionémst account on
16 October 2001. The reason for the payment wasribed as 'part
payment of Dr Proud a/c'. The actual payment \Wwasefore made some
4 1/2 months after receipt of the funds into trust.

A request for funds to pay Dr Harper's account&f@was made by
letter to Ms Pizzata dated 8 March 2002. On 1¢ 2002, a payment of
$450 by Ms Pizzata was made into the trust accolihe trust account
entry showed the reason for payment as being 'patyofeHarper a/c'.
Dr Harper was paid the sum of $440 the following.da

On 19 December 2002, Mr O'Halloran's firm wrote Ms Pizzata
enclosing an invoice from Dr Mendelsohn totalling8%, and requesting
funds for payment of that invoice as soon as péssib On
10 January 2003, Ms Pizzata provided $385 which plased into trust,
with the deposit reason being ‘payment of Dr Mesmlah a/c’. On
13 January 2003, Mr O'Halloran's firm sent a trusheque to
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Dr Mendelsohn for $385. On 16 January 2003, Mralldtlan wrote to
the solicitor for the defendant enclosing Dr Mesdéh's invoice and a
receipt for its payment, seeking reimbursementefdum of $385. The
trust records show that on 1 May 2003, the sum3@b3wvas received by
Mr O'Halloran from the defendant and was paid itniist, with the reason
for the payment being described as 'pay Dr Mentielsdc'.

The following day, the remaining trust balance 8B%, being the
funds provided by the defendant, were used to palyrbud's report fee
on 2 May 2003.

Ms Pizzata had been asked by letter dated 28 MeIGAR to provide
a cheque for $385 payable to Dr Proud. On 17 A83 she was
provided with an invoice from Dr Proud for $385.heT file does not
reveal whether Ms Pizzata was eventually told tth&t refund of the
money that had been paid to Dr Mendelsohn had hesa to pay
Dr Proud's account.

The practitioner's response to the allegation of-cmmpliance with
s 34A of the 1893 Act was that he did not undecstiiat, where a client
provided funds for a specific purpose of meeting ®@entified
disbursement, s 34A had any operation. That wasinaccurate
understanding of the requirements of s 34A.

It is clear that Ms Pizzata was asked from timeirtee for sums of
money in order to meet the costs of medical repditsan be taken that,
when she provided those funds, she expected thdm fmaid from trust
for those purposes. It can be noted, however, tthatof the payments
were made some considerable time after receiphefféinds into trust.
The object of s 34A is to enable clients to renfally informed as to the
application of trust monies. The client is endtl® know that the funds
provided have been utilised for the designated gaegpand should have
been told when that occurred. In the case of tnament of $385 by
Ms Pizzata on 10 January 2003, the ultimate apgmiceof those funds
was not the payment of the account for which thaglt been provided,
namely payment of Dr Mendelsohn's account, bec#usecost of that
report was recovered from the defendant. Thudfarent liability was
met from the funds provided by Ms Pizzata. In werv, s 34A required
Mr O'Halloran to provide a bill of costs showingttihe trust monies had
been applied towards payment of the particularuwtsdments. It is no
answer to say that the funds were applied for tmpgse for which the
client intended the funds to be put.
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There is of course no suggestion of any inappropnse of trust
funds by Mr O'Halloran. He clearly applied the disrfor the purpose for
which they had been deposited in his trust acc(aawe for the recovery
of Dr Mendelsohn's fee from the defendant). Ndwedess, we consider
that the requirement to promptly account for expine from a trust
account was such a basic and well known requirentieat the failure to
meet that requirement on five separate occasidissbf@low the standard
of practice expected of practitioners of good repand competence. We
consider that that conduct amounted to unprofeasiconduct. For the
purposes of the 2008 Act, we would characterise toaduct as
unsatisfactory professional conduct rather thafgssional misconduct.

VR 38 of 2009 - D'Agui

The D'Agui costs agreement

169

170

171

The complaints against Mr O'Halloran concerning habent,
Mr Antonio D'Agui, also arise from the entry intacasts agreement, and
the charges made in relation to claims for comp@nsaand damages
arising from an accident which befell Mr D'Agui wbrk. In addition,
there is a complaint of undue delay and neglecthay practitioner in
delivering up his file at the termination of hisaxmer.

Mr D'Agui instructed Mr O'Halloran to act on his Hadf in late
January 2004. Mr D'Agui had suffered injuries invarkplace accident
on 1 July 2002, and had originally been represebie@nother firm of
solicitors, E N Stamatiou & Co in relation to thecalent.

On 28 January 2004, Mr D'Agui signed a costs agee¢nvith
Paul O'Halloran & Associates. The costs agreemst similar, but not
identical, to that entered with Ms Pizatta. Thestsoagreement with
Mr D'Agui (D'Agui costs agreement) read as follows:

| confirm that | have agreed to the following terarsd conditions upon
which PAUL O'HALLORAN & ASSOCIATES will act for men this or
any other matter:

(@) $284.55 per hour (or pursuant to the Fourthe8gle of the
Supreme Court Rules) for all time spent on my bl Senior
Practitioners, including interviews, court appea&es) incoming
and outgoing telephone calls, perusing documentswidg
documents, travelling and waiting time, file reviwile notes,
conferences, etc.;
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$190.00 per hour (or pursuant to the Fourthe8ake of the
Supreme Court Rules) for all time spent on my bl Junior
Practitioners;

Minimum charge of one tenth of an hour forlaljal and clerical
time spent;

Minimum charge of two tenths of an hour pergéy part thereof)
for outgoing correspondence, Court documents, ratatés, proofs,
etc. and thereafter at the rate of $284.55 per (@upursuant to
the Fourth Schedule of the Supreme Court Rules);

$137.28 per hour for all clerical and non-pssfenal time spent on
such things as collating and photocopying, outsidiveries and
attendances; incoming and outgoing telephone ceatiens,

messages, file notes, etc.[;]

5% interest per annum (or part thereof) on leditime;

10% interest per annum (or part thereof) orlagstincurred by
Paul O'Halloran & Associates;

Paul O'Halloran & Associates are authorisetth@ir own discretion
to brief [clJounsel to prepare court documents, @®wopinions,
appear at [c]ourt and generally give independenicadrom time
to time;

I shall be ultimately responsible for the paymef all legal fees,
medical, [b]arrister and other expenses necessaglyred on my
behalf and | shall fully and promptly pay Paul dliH@an &
Associates for such expenses upon demand, whethestd win
my case. In the event that the above expensesy tegal fees due
to Paul O'Halloran, are not paid on account of soanhd
disbursements when requested, or not reimburseané&yupon
demand by Paul O'Halloran & Associates, | acknogted
Paul O'Halloran & Associates' right to withdrawrfrany case and
cease work on my file without further notice.

Paul O'Halloran & Associates are authorisededuct monies from
my [tJrust account for fees and disbursements wttiame;

| agree that Paul O'Halloran & Associates resethe right to
charge pursuant to the Fourth Schedule of the Swf@ourt Rules
(as amended from time to time) in lieu of the abrates;

I acknowledge that 10% GST is chargeable orallges and
disbursements.

172 At the time Mr O'Halloran took instructions from NXAgui, an
application, known as a Form 22 application, was foot in the
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Conciliation and Review Directorate of WorkCover elsiag an

assessment of a degree of disability not less &% in relation to
Mr D'Agui's injuries. That assessment was necgdeanrder to satisfy a
gateway for the commencement of a claim for damaggesmmon law in
the District Court. In December 2003, the Form&plication was
proceeding to a review in WorkCover by way of vemttsubmissions with
the matter to be dealt with on the papers.

Mr O'Halloran formed the view that it would be mdesourable to
Mr D'Agui to have an oral hearing in relation t® lHorm 22 application
rather than have it determined on the papers. dbruary 2004,
Mr O'Halloran's firm applied to have the Form 22lagation listed for
hearing.

In May 2004, the workers compensation insurer nadapplication
to reduce Mr D'Agui's weekly compensation paymems a conciliation
conference was held at Workcover.

WorkCover eventually granted Mr D'Agui's applicatito relist his
Form 22 application by way of formal review hearingfhe workers
compensation insurer appealed from that decisidneaentually, in 2004,
that appeal was abandoned by the insurer.

On 9 November 2004, O'Halloran & Associates lodge&orm 1
application with WorkCover, being an applicationdetermine liability
under the WCR Act. That application proceeded tccoaciliation
conference on 13 December 2004, and a preliminarew hearing on
18 March 2005. Matters proceeded to an informtleseent conference
in August 2005, but no agreement was reached. O®eptember 2005,
Mr D'Agui terminated Paul O'Halloran & Associatestainer. At that
time, Mr D'Agui provided the practitioner with amavocable undertaking
to pay Mr O'Halloran's reasonable costs, and rdgdedhat the
practitioner release his file to his new solicitoWhat subsequently
transpired in relation to the release of the fii# e dealt with below in
relation to the complaint of undue delay or neglect

In total, Mr O'Halloran rendered fees to Mr D'Agiia total amount
of $38,427.41 being made up on $35,179.13 for peibmal fees
(including GST) and $3,249.75 for disbursementslgiting GST).

The complaints relating to D'Agui

178

The Complaints Committee makes the following conmpéaagainst
Mr O'Halloran in relation to Mr D'Agui:
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COMPLAINT A

THAT the practitioner, PAUL JOHN O'HALLORAN, (‘thpractitioner")
was guilty of unsatisfactory conduct by unprofesaloconduct in that on
or about 28 January 2004 he entered into a wratgaement with a client,
Antonio (Tony) D'Agui, (the 'D'Agui Costs Agreem@nwhich purported
to allow him to charge Mr D'Agui above that allowbg the Workers'
Compensation and Rehabilitation Act 198the Workers Compensation
Act') and the Legal Practitioners (Conciliation ev proceedings and
Magistrates Court) Determination 2003 (the 'Deteation’) for legal
costs the subject of the Determination and/or #rens of which were
unreasonable. In particular, the D'Agui Costs &grent purported to
allow the practitioner to charge Mr D'Agui:

(@) at the rate of $284.55 (plus GST) per houralbtime spent by a
senior practitioner, $190 (plus GST) per hour fbtiae spent by a
junior practitioner, and $137.28 (plus GST) per héar certain
time spent by clerks and secretaries: see clda3ef), (e) of the
D'Agui Costs Agreement;

(b) pursuant to the 'Fourth Schedule of the Supr€mat Rules': see
Clause (k) of the D'Agui Costs Agreement;

(c) for secretarial or administrative work: seea@de (e) of the
D'Agui Costs Agreement;

(d) unreasonable minimum charges for certain tas&spective of the
time taken to perform the task: see Clause (dh@fD'Agui Costs
Agreement; and

(e) 5% interest per annum on unbilled time: seau€® (f) of the
D'Agui Costs Agreement;

)] interest on moneys disbursed in connection whthmatter at a rate
of 10% per annum, being an amount in excess of @ahatved
pursuant to section 246 of tHeegal Practice Act 2003 see
Clause (g) of the D'Agui Costs Agreement.

COMPLAINT B

That the practitioner was guilty of unsatisfactorgonduct by
unprofessional conduct by charging Mr D'Agui feas about each of
4 February 2004, 20 February 2004, 31 March 20Q@4\Ndvember 2004,
1 December 2004 and 25 November 2004 for repres@amtarising out of
an accident, or causing him to be charged feestenthe fees:

(@) were grossly excessive; and, or
(b) included charges which were not properly ablbd charged.

COMPLAINT C
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That the practitioner was guilty of unsatisfactorgonduct by
unprofessional conduct, undue delay and, or negtetite course of the
practice of the law between on or about 29 Septen#t®5 and
3 November 2006 in unreasonably failing or refusimgleliver up to the
client upon termination of his retainer, the prigatier's file in the matter;

COMPLAINT D

THAT the practitioner was quilty of unsatisfactorgonduct by
unprofessional conduct in making no, or no adequatempt to comply
with, or otherwise address, a direction made byigd&gy Rimmer of the
Supreme Court on 23 June 2006 to serve Mr D'Agth an itemised bill
of costs by 4 August 2006.

Complaint A - Entry into the D'Agui costs agreement

Section 84ZL of the WCR Act

179

180

181

Because the D'Agui matter involved a claim in resgde injuries
arising out of a workplace accident, the claim weaguired to be dealt
with in accordance with the WCR Act.

In January 2004 when the D'Agui costs agreementengesed into,
s 84ZL of the WCR Act dealt with the question ofstin relation to
review proceedings. Section 84ZL provided:

Costs

(1) Each party to the proceedings bears the pantyscosts unless the
review officer orders otherwise.

(2) An agreement is not to be made for a legal titiraoer or other
person to receive, for appearing for or acting ehdif of a person
in the proceedings, any greater reward than isigeoifor -

(@) in the case of a legal practitioner, by a debeation in
force under section 58W of tHeegal Practitioners Act
1983;or

(b) in the case of any other person, by the reguist

(3) An agreement made contrary to this sectioroid.v

The Legal Practitioners (Workers' Compensation) (Caatibn
Proceedings, Review Proceedings and Compensatiansiiate's Court)
Determination 2003(Workers' Compensation Determinatiompade by
the Legal Costs Committee under s 58W of the 18&3dame into
operation on 1 March 2003. As its name suggekts, determination
applied to contentious business carried out bytpi@oers in or for the
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purposes of proceedings before a conciliation effia review officer, or
a Compensation Magistrate's Court within the megaihthe WCR Act.
The determination provided a maximum hourly cham@e for a senior
practitioner of $250 per hour, a junior practitioné $175 per hour, and a
clerk or paralegal of $75 per hour. The deternmmatprovided for
maximum amounts to be charged in relation to varibems of work in
those jurisdictions. In respect of each jurisdictithere was a provision
for 'complex matters' which permitted a practition® charge
remuneration which was ‘reasonable in the circunestsl if the matter is
‘'unusually complex'.

The practitioner's response

182

183

The practitioner's response in relation to thegall®ns concerning
entry into the costs agreement substantially reftbchis response in
relation to the Pizzata costs agreement.

In its statement of contentions, the Complaints @ittee asserted
that there were no novel or complex legal issuabendispute in relation
to Mr D'Agui's claim. Mr O'Halloran denied that rtention. He
contended that Mr D'Agui's case 'manifestly invdlwmusual complexity
for numerous reasons'. Those reasons included:

(@) Mr D'Agui's common law case was strenuouslyospp
and involved 'a claim that was potentially worthexcess
of $500,000;

(b) MrD'Agui was alleging not less than 10 separat
permanent disabilities including his left thighftlknee,
left elbow, left shoulder, left hip, right hip, Hacright
leg, psychiatric disability and loss of sexual fuoie, as
part of his common law claim;

(c) The insurance company had accepted liability éor a
limited version of Mr D'Agui's claimed injuries;

(d) Had Mr D'Agui's claim been determined at |dsxt 116%,
Mr D'Agui would have been restricted in his entiiknt
to damages, and the former solicitors had failedit@in
medical evidence in relation to all of Mr D'Agui's
injuries;

(e) The firm was required to act urgently in raatito the
Form 22 application, obtain leave to submit a fresh
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Form 1 application relating to the additional ings;
obtain medical evidence that was more complicatged b
reason of Mr D'Agui's complex injury management
experiences and ongoing medical issues;

It was necessary to deal with the insurer'sliagfion to
reduce weekly payments of compensation resulting in
number of different applications being on foot aeo
time;

Mr D'Agui was a very difficult, litigious and ighly
demanding client and engaged in extensive
communications with Mr O'Halloran's firm beyond wihi
were necessary;

During the life of his claim, Mr D'Agui instrted not less
than five different law firms;

The case was vigorously defended by the inmgan
company at every turn;

Not less than six different arbitrators/corafion officers
handled the various applications brought by andnaga
Mr D'Agui at WorkCover during the period of the
practitioner's retainer;

Mr D'Agui suffered further injuries in Septemmb2005
requiring further medical assessments to disengatitd
fresh injury from the original injury;

Prior to and after the practitioner's retairteere were not
less than eight entirely separate applications/@ppe
dealing with entirely different subject mattersyefi of
which occurred during the time that the practitionas
retained.

An immediate observation can be made about thostertons by
the practitioner. That is, that s 84ZL proscribie® making of an
agreement which provided for greater rewards thawviged for in the
relevant determination. The Complaints Committg@@mplaint A in
relation to Mr D'Agui is that an agreement was madatrary to that
section. The conduct must, therefore, be judgeateatime it took place.
There is no dispute that, on the basis of the aate alone, the D'Agui
costs agreement provided for recovery at a ratechwleixceeded that
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permissible under the Workers' Compensation Deteation. The vast
bulk of the matters which are said to give risetiie complexity of
Mr D'Agui's case could not have been known, or eveasonably
anticipated, at the time instructions were taked #me D'Agui costs
agreement was signed. To the extent that Mr Qilrdl seeks to justify
the entry into the agreement, insofar as it reladedork within the scope
of the Workers' Compensation Scale, on the basmowoiplexity, he can
only properly rely on matters known to him at tiree of entry into the
agreement.

The hourly rates

185

186

The hourly rates provided for in the D'Agui costgreement
exceeded those permissible under the Workers' Quosapen
Determination. At the time instructions were takiémvas clear that there
were existing proceedings within the Conciliatiomda Review
Directorate, and that work would be required inatieh to those
proceedings before action could be commenced foradas at common
law in the District Court, if that became necessaryappropriate. The
rates prescribed in the D'Agui costs agreement weranaximum rates
then allowable under thelLegal Practitioner's (Supreme Court)
(Contentious Business) Determination 20@¢hich then governed
contentious business in the District Court. They\sibstantial difference
in hourly rates applicable to clerks and paralegalder the two scales is
particularly significant given the extensive usecldrks and paralegals in
Mr O'Halloran's practice.

There was no distinction between different work i@ done in
relation to Mr D'Agui's affairs. The provision foomplex matters under
the Workers' Compensation Scale permitted reasenelvérges to be
made where 'any matter ... prescribed under (the eurdbitems) of this
schedule is wunusually complex'. That permits, ipprapriate
circumstances, a charge beyond the scale in reladithe particular work
the subject of a particular item. It does notour view, permit a general
uplift to the hourly charge rate with respect ty arork done on a matter,
regardless of its complexity. For example, in ti®nciliation
Proceedings Costs Scale, Item 3 deals with 'Attecelaat conciliation
conference by a practitioner, clerk or paralegatl apecifies an hourly
rate. Even where a matter is generally complermay well be that an
attendance at a particular conference may be gatemplicated. In that
event, a charge at a rate in excess of the prescntaximum could not be
justified.
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187 In our view, it would have been open for a praotiér, consistent
with the requirements of s 84ZL, to make an agregmhich enabled the
charging of an hourly rate in excess of the maximiom unusually
complex aspects of work done for a particular ¢lieBection 84ZL did
not, however, permit an agreement to be made fdnaanly charge in
excess of the maximum for all work done on the emattegardless of
whether or not that work was of a routine nature.

188 It follows that the hourly rate provided for in tH&'Agui costs
agreement exceeded that permitted under the WorkeEnsipensation
Determination, and in that way offended s 84ZLhef WCR Act.

Fourth Schedule of the Supreme Court Rules

189 As with the Pizzata matter, the Complaints Commaittel not pursue
this aspect of its allegation.

Secretarial or administrative work

190 Clause (e) of the D'Agui costs agreement in subst@ithe same as
clause (d) of the Pizzata costs agreement. Se@4dh of the WCR Act,
like s 27A of the MV (TPI) Act precludes the recoyeof charges for
purely administrative work. The observations maderelation to
secretarial and administrative work in relatiorthe Pizzata matter apply
equally to the D'Agui matter.

191 Accordingly, we find that, by entering the D'Aguists agreement,
Mr O'Halloran acted in breach of s 84ZL of the WER.

Unreasonable minimum charges

192 Likewise, the provisions of clause (c) and (d) loé tD'Agui costs
agreement reflected the provisions of clause (ln) @) of the Pizzata
costs agreement. Mr O'Halloran's system of chgrgaich is described
above, applied to the work done in relation to MAdi's matter. As in
the Pizzata matter, there are numerous examphlebterfe the charging on
the basis of a minimum charge by reference to seoftan hour provided
for an effective recovery rate well in excess o tpermissible hourly
charges under the relevant scales.

193 For the reasons explained in relation to the atlega of
unreasonable minimum charges in the Pizzata matterfind that the
provisions of clause (c) and (d) of the D'Agui sostgreement both
breached the requirements of s 84ZL of the WCR Amtd were
unreasonable.
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Five per cent interest per annum on unbilled time

194

195

Clause (f) of the D'Agui costs agreement was esaeesslightly
differently from clause (f) of the Pizzata costsremgment. The
D'Agui costs agreement refers to interest 'on Uetitime', where the
Pizzata costs agreement referred to interest 'paidriees'. As discussed
above, however, the provision of the Pizzata casseement was
construed by Mr O'Halloran, and indeed applied by, has permitting
interest charges to be raised on unbilled timee Simbstance of the two
provisions, at least as they were construed antileapipy Mr O'Halloran,
is the same.

It should be noted that Mr O'Halloran did not, act, render any
charges to Mr D'Agui based upon clause (f) of th&gdDi costs
agreement. Nevertheless, for the reasons discusseelation to the
Pizzata matter, entry into an agreement in termsiwincluded clause (f)
of the D'Agui costs agreement constituted a bréach84ZL.

Interest on disbursements

196

This allegation was not pursued by the ComplairdsQittee at the
hearing.

Did entry into the D'Agui costs agreement constitig unprofessional
conduct?

197

The entry into the D'Agui costs agreement breach8dZL of the
WCR Act by allowing charges at an hourly rate icess of the permitted
rate, by permitting recovery of costs for secralavork of a purely
administrative nature, by permitting unreasonabl@mum charges to be
made, and by providing for a charging of interestunbilled time. The
D'Agui costs agreement also contained a feature pmesent in the
Pizzata costs agreement, that is, a base hourty imtexcess of the
Workers Compensation Determination. As we condutherelation to
the Pizzata costs agreement, the entry into thegld'éosts agreement
amounted to professional misconduct in the mannkeged in
Complaint A.

Complaint B - Charging a grossly excessive amountroproper charges

The expert evidence

198

Opinions as to the appropriate charges for the worke in relation
to Mr D'Agui's matter were proffered to the Tributg Mr Forbes and
Mr Lang.
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Mr Forbes approached the assessment by considehaty amount
would have been likely to have been allowed atligisw/client taxation.
He prepared a schedule of what he considered tedsonable costs for
time spent on work which was identified from thexsmts of the file. As
in the Pizatta matter, Mr Forbes did not have régarthe WIP records
nor to the provisions of the D'Agui costs agreemdraving undertaken
that process, Mr Forbes assessed the reasonaldd@be charged for the
work done by the practitioner in the D'Agui matterbe approximately
$11,800. He undertook a cross-check by preparatmgdules of costs
based upon the various applicable Workers CompiensBeterminations
and Supreme Court Determinations which producedma ®r costs of
$12,514.75. Having undertaken that process, Mbé®rwas of the
opinion that reasonable costs for work done on lbetfaMr D'Agui
would have been $12,500.

In making his assessment, Mr Lang worked from tHE Y&écord and
then checked that record against the file. He chdbat there were a
number of different applications to Workcover, ahd apportioned
different items of work against the different apptions. Where he
assessed that work was done which was relevanttb@h application in
Workcover and a possible future District Court a&milon, he attributed
that item 50% to each jurisdiction and assessed piloper charge
accordingly. Where he found that work was showithm WIP records,
but he could find no evidence of that work, hewafld a charge for 25%
of that work. He applied the costing method comieted by the
D'Agui costs agreement, although where outgoingespondence was of
a short or routine nature, he allowed only onensixute unit of charge,
rather than the two units per page contemplatethbycosts agreement.
He assessed the work before Workcover as beingualtysomplex, and
thus permitting an uplift from the scale rates. tOat basis, he arrived at
an assessment of reasonable costs of $23,389<limiag that it would
be reasonable to apply the Supreme Court ratehfrForm 22 review
proceedings before Workcover on the basis of uduswaplexity. If it
were not considered reasonable to apply that tia¢®, Mr Lang assessed
the reasonable costs at $21,034,55.

In their joint statement, Mr Forbes and Mr Lang esgl that, if
reliance is not placed on the cost agreement esaing the reasonable
costs to be charged, costs would be calculatedfe@yence to actual time
spent rather than by reference to six minute wfitsne. Mr Lang agreed
that, if that approach were taken, then some remluat the amount that
would be assessed as reasonable cost would bee@dom the figure at
which he had arrived.
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We consider that Mr Lang's assessment of reasorwsis is too
high. That is because of his reliance upon thésagreement, which, for
reasons we have explained, breached s 84ZL of tl@&RWLct, and
provides charges for individual items of work whenfe unreasonable. As
Mr Lang properly acknowledged, reliance upon thelescwould involve
assessment of actual time spent, and would resudt neduction in the
allowable costs. Nor do we think it appropriateatiow, even at the rate
of 25%, items of work for which no evidence canfbend on the file.
Mr Lang's assessment of costs assumes unusual eatyiph relation to
the Form 22 application. We were told by both MnQy and Mr Forbes,
and Mr Gunasekera, an experienced Workers' Compengaactitioner,
that they were not aware of any determinations byrkdbver or by
taxing officers, in relation to what constituteausual complexity' for the
purposes of the Workers Compensation Determinatibmshe context of
professional disciplinary proceedings, we thinlajipropriate to extend
the benefit of the doubt to the practitioner, amédcept that a reasonable
charge in respect to the Form 22 application imatieh to Mr D'Agui
might be considered unusually complex, and somatgreallowance for
costs made.

We have not undertaken the detailed assessmenwverly etem
allowed by Mr Lang in arriving at his figure of $389.40. Removing
reliance upon the costs agreement is likely, howeteebring Mr Lang's
assessment significantly down closer to Mr Forlsssessment. The
consequence of that is that the amount actuallygeligby the practitioner
Is, whatever final figure might be determined assomable costs, well in
excess of that figure. In our view, the expertdeuwice leads to an
inevitable conclusion that Mr O'Halloran's charge$ $38,427.41,
comprising as it did $35,179.13 for professionalsfgrossly exceeded the
reasonable costs chargeable to Mr D'Agui.

Improper Charges

204

205

As in the Pizzata application, the Complaints Cotteaialleged that
Mr O'Halloran raised improper charges for tasksaof administrative
nature (resulting in an overcharge of $2,224.08) @@ms which were
duplicated (resulting in an overcharge of $1086.47h addition, the
Complaints Committee allege that Mr O'Halloran ¢jear an hourly rate
in excess of the rates allowed in the applicab&scdeterminations which
it says resulted in an overcharge of $14,173.36.

The Complaints Committee set out detailed partrsubd what it said
constituted purely administrative tasks in TableédCits particulars of
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para 72. The schedule consisted of some 522 ites.O'Halloran
maintained that most of those items were chargeable®ne basis or
another. Mr Lang assessed the WIP records. We havundertaken a
cross-referencing of the many items contained wittie WIP records
which he disallowed, and the items contained inld &bof the particulars
to para 72 of the D'Agui application. There arenyndems, however, in
Mr Lang's schedule which he disallowed on the bt they comprised
‘administration’. Undoubtedly, those items largeiffect the items which
the Complaints Committee takes objection to in &abl

206 It is not necessary for us to analyse each itematile C. Charges
for administrative items, which were recorded oa WIP record, were
undoubtedly made by Mr O'Halloran, and ought nohave been. That
aspect of the Complaints Committee's allegatidhesefore made out.

207 In relation to duplication of charges, Mr O'Halloradmitted to
duplicate charges of $925 of the $1,827 identifizdthe Complaints
Committee as duplicated charges. That is a s@amfisum of money for
a client such as Mr D'Agui.

208 We have already concluded that the charging atamhhrate in
excess of that permissible under the relevant dettsmination breached
the provisions of the WCR Act.

209 The fact that, as we have found, Mr O'Halloran ghdr grossly
excessive fees makes it inevitable that componariisose fees were not
properly charged. The elements of improper chaidestified by the
Complaints Committee clearly contributed to theessive charges.

Conclusion in relation to Complaint B

210 For the reasons explained above, we consider tbhatp@int B is
made out, and that Mr O'Halloran did charge Mr RIAfges which were
grossly excessive and which included charges whiere not properly
able to be charged and is thereby guilty of prodesd misconduct.

Complaint C - Failing to deliver up the file

211 On 3 October 2005, Mr O'Halloran received a lettéom
CLP Lawyers advising that the latter firm had takeswer the conduct of
Mr D'Agui's file, and enclosing a file release aurtty signed by
Mr D'Agui. The authority requested release of MA@ui's file, and
provided an irrevocable authority to the new sthid to pay
Mr O'Halloran's 'reasonable costs incurred onesattht of' Mr D'Agui's
claim.
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It appears that CLP Lawyers acted only brieflyNorD'Agui, before
he instructed a further firm, Messrs Vertannes Gieor On
25 November, Mr O'Halloran wrote to Vertannes Gaargenclosing an
account for a total of $31,084.91. Mr O'Hallordsoaenclosed a further
irrevocable authority for signing by Mr D'Agui. &bdocument contained
an acknowledgement of indebtedness in the sum Hj088.38 inclusive
of GST and of Paul O'Halloran & Associates' clain lde entitled to
exercise a lien over Mr D'Agui's papers until tegdl fees were paid. It
then contained an agreement to grant a first chargsettlement funds
and an irrevocable authority to the new solicittwsspay the sum of
$31,086.38 from the proceeds of settlement. lb gisovided for a
covenant to pay interest at 6% on the amount odsig.

It is apparent from the file that Vertannes Geaugieased acting for
Mr D'Agui sometime later in 2005. It would appedhnat, on
1 January 2006, Mr O'Halloran's firm sent a demfmdpayment of the
costs of $31,084.91. Mr D'Agui responded by fadsimon
6 February 2006 seeking an itemised account. Nboaty had been
signed at that time. On 20 February 2006, Mr Qd#ah responded to
Mr D'Agui demanding payment of the outstanding oo On
22 March 2006, another firm, Talbot Oliver, wrote Mr O'Halloran
requesting that an itemised account be filed at3bpreme Court for
taxation. The papers do not make clear what oedurr response to that
request, but on 12 May 2006, Mr D'Agui applied,otigh Talbot Oliver,
to the Supreme Court to have the practitioner's@aus taxed.

On 23 June 2006, Registrar Rimmer gave a directioat, by
4 August 2006, the practitioner serve an itemisdédob costs in taxable
form, and the taxation was otherwise adjourned diee

A letter appears on the practitioner's file to MarM-Liusa Coulson,
a barrister who practices in the area of legalssakdted 27 June 2006. A
letter in identical terms dated 2 August 2006 akgapears on file.
Mr O'Halloran was unable to say whether the fiestsion of the letter was
sent, although he thought it may have been. Wtltiunlikely that it
was. The letter purports to enclose the files.weler, a memorandum
on the file dated 11 July 2006 from Mr Haynes teliska' (presumably a
secretary or paralegal within Mr O'Halloran's afficqueries whether the
files had yet gone to Ms Coulson and requests ttieyt be forwarded.
There then appears on file the letter of 2 Aug08§ie2 We think it more
probable that the files and the covering lettereveot sent across to
Ms Coulson until 2 August 2006. The time for compte with the
direction of Registrar Rimmer expired on 4 Augu3@. The letter to
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Ms Coulson requested that she prepare an itemileaf bosts in taxable
form.

By letter dated 30 August2006, Ms Coulson suggest®
Mr O'Halloran that he try to resolve the costsfpimal discussions with
Talbot Oliver. On 26 September 2006, the Registrate to Mr Haynes
referring to his direction made on 23 June 2006] advising that if
action was not taken without delay, a further appment would be
scheduled with a view to summary disposal of thescssue.

On 10 October 2006, Ms Coulson wrote to Mr O'Hallor She
referred to her letter of 30 August 2006 to whitle $1ad not received a
reply. She also enclosed a draft solicitor/clibifit of costs for taxation
which claimed a total of $16.588.75. The lettemiven to note that it
appeared on her assessment that the client had $egeificantly
overcharged, and recommended a refund to the client

On 3 November 2006, Mr D'Agui's file was releasen new
solicitors SC Nigam & Co who were apparently actiog Mr D'Agui in
relation to the workers' compensation matter.

Mr D'Agui's application for taxation of the accowmhs adjourned in
November 2006, and on 21 November 2006, Mr O'Hatlor and
Mr D'Agui settled the dispute regarding costs ore thasis that
Mr O'Halloran would write off the November accountits entirety and
Mr D'Agui would withdraw his application to haveshaccounts taxed by
the Court.

Was failure to deliver up file unreasonable?

220

There is no evidence of any demand for deliveryotphe file after
Vertannes Georgiou sought its release in Novemb@b.2 At that point,
there was no operative irrevocable authority to pdyO'Halloran's
reasonable fees. The authority which had beenigdwunder cover of
CLP Lawyer's letter of 3 October 2005 containedaathority for that
firm to pay the fees. That firm ceased to act witheeks. Mr O'Halloran
was entitled to retain possession of the file uigh time as his fees were
paid or an appropriate authority was provided. @&hbthority drafted by
Mr O'Halloran and provided to Vertannes Georgious wet drawn in
appropriate terms. In its terms, it sought to bidd D'Agui to an
acknowledgment of the quantum of the account rathan simply to
Mr O'Halloran's reasonable costs. It is hardlypssmng that that
authority was not executed. Vertannes Georgioundij so far as the
materials before us reveal, seek to provide angrradtive form of
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authority in respect to payment of Mr O'Hallorafégs. Talbot Oliver
appears to have acted only in relation to the cqstsstion and not in
relation to the substantive workers' compensatiattan It is apparent
from the file that Vertannes Georgiou ceased to iagtas some months
before Mr O'Halloran was advised of who was actingthe substantive
matter. During that period, no further requests rielease of the file
appear to have been made.

The Complaints Committee's allegation appears t&t @n the
proposition that Mr O'Halloran should have releabedfile based upon
the authority provided by CLP Lawyers. It is ngparent from the file
when Mr O'Halloran learned of the fact that Mr DiA¢ad again changed
solicitors from CLP Lawyers to Vertannes Georgiduis clear, however,
that CLP Lawyers acted at most for only a few weeks

Given the numerous changes of solicitors, and tiserece of any
operative irrevocable authority in relation to {he@yment of fees, we do
not consider that Mr O'Halloran's failure to detivihe files to new
solicitors can be said to have amounted to unsatmfy professional
conduct or professional misconduct. He was edttiteexercise a lien on
the papers until such time as an appropriate afedtafe authority was
provided to him. The fact that he proposed a dvh#n authority which
went beyond his reasonable entitlements does mpgostithe conclusion
that he should have delivered the files earlier.wds encumbent upon
Mr D'Agui's solicitors to propose some alternatamegangement for the
payment of Mr O'Halloran's reasonable costs. Tier® evidence that
any such proposal was made after CLP Lawyers caassd.

Complaint C in relation to D'Agui should be disneids

Complaint D - Failure to comply with Registrar Rimen's direction

224

225

The account of the facts set out above demonstrétas no
substantive steps were taken by Mr O'Halloran susncompliance with
Registrar Rimmer's direction in a timely way. Altlgh a letter was
drafted on 23 June 2006 to a costs consultantue tiee bill prepared, we
are satisfied that that letter, and the accompanfyies, were not provided
to Ms Coulson until 2 August 2006, only two dayg$adbe the bill was to
be provided. Given the extent of the files, theection could not
reasonably have been complied with within the tsae

Thereafter, the matter was not progressed in dytimaay, and it was
necessary for the Registrar to follow the matter hyp letter dated
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26 September 2006. That was almost two months #iféeitemised bill
was due to have been served.

Against the background of instructions having bésminated in
October 2005, the delay in the provision of a Imlltaxable form in
accordance with the Registrar's direction was imaiteé, and in our view
amounts to unsatisfactory professional conduct.

Accordingly, Complaint D in relation to D'Agui isade out. We
would characterise that complaint as unsatisfagtoojessional conduct.

VR 39 of 2009 - Challen

228

229

The complaints against Mr O'Halloran concerning raobent
Ms Challen arise from the entry into a costs agergmdated
12 February 2002 in relation to a claim for persamaries arising from a
motor vehicle accident on 15 March 2000. The Camnpd Committee
also alleges that the practitioner charged Ms €hafees which were
grossly excessive and which were not properly eblee charged.

Ms Challen was a violinist who was injured when ta& she was
driving was hit by a bus. In September 2000, shaveg the
Insurance Commission of Western Australia (ICWAjadice of intention
to make a claim pursuant to the MV (TPI) Act. QhSeptember 2000,
ICWA accepted liability for Ms Challen's claim, and 25 January 2002,
Ms Challen retained Mr O'Halloran to act for hed @amtered into a costs
agreement. That costs agreement (Challen coseermagnt) reads as
follows:

COSTS AGREEMENT

| confirm that | have agreed to the following terarsd conditions upon
which PAUL O'HALLORAN will act for me in this or gnother matter:

(@) $270.00 per hour (or pursuant to the Fourthe8ale of the
Supreme Court Rules) for all time spent on youe fihcluding
interviews, court appearances, incoming and outgtelephone
calls, perusing documents, drawing documents, Hmageand
waiting time, file reviews, conferences, etc.;

(b) Minimum charge of one tenth of an hour for tisgent on the
above matters whether it be Solicitor or clerioalet

(c) Minimum charge of two tenths of an hour perg@é&y part thereof)
for outgoing correspondence, Court documents, ratatés, proofs,
etc. and thereafter at the rate of $270.00 per (@upursuant to
the Fourth Schedule of the Supreme Court Rules;
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(d) $130.00 per hour for all clerical and non-pssienal time spent
for such things as collating and photocopying, idetdeliveries
and attendances; incoming and outgoing telephongersations,
messages, file notes, etc. (but excluding the ngakiof
appointments for you to see us or our staff);

(e) 5% increase in charge rate per annum,;
) 5% interest on unbilled time per annum,;
(9) 10% interest per annum on outlays incurred &yl ®'Halloran;

(h) Paul O'Halloran is authorised at his own disareto brief Counsel
to prepare court documents, provide opinions, apae&ourt and
generally give independent advice from time to time

(1) You shall be ultimately responsible for the pant of all medical,
Barrister and other expenses necessarily incurregoair behalf
and you shall fully and promptly pay us for suclp&xses upon
demand, whether or not you win your case. In trenethat the
above expenses are not paid or reimbursed by yon dpmand by
Paul O'Halloran, you acknowledge Paul O'Halloran'ght to
withdraw from your case and cease work on your Wi¢ghout
further notice;

()] Paul O'Halloran is authorised to deduct monfiesn my Trust
account for fees and disbursements at any time;

0) You agree that Paul O'Halloran reserves thenhtrigp charge
pursuant to the Fourth Schedule of the Supremet(Rules (as
amended from time to time) in lieu of the abovesat

(k) Plus 10% GST on legal fees and disbursements.

230 On 1 March 2002, Mr O'Halloran's firm advised ICWhat the firm
acted for Ms Challen in relation to the accider®n 11 March 2002,
ICWA informed Mr O'Halloran's firm that its insurednegligence in
causing the accident would not be denied.

231 On 13 February 2003, the practitioner caused atarlie issued in
the District Court on behalf of Ms Challen, andtatesment of claim was
filed on 8 July 2003. A defence was filed and,Owetober 2003, the
proceedings were entered for trial.

232 On 21 November 2003, Mr O'Halloran caused an addour$4,000
to be rendered to Ms Challen. That account wag fsam funds held in
trust on behalf of Ms Challen. On 18 Februar§£2MMr O'Halloran sent
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an account to Ms Challen for $15,000. That accowag also paid from
funds held in trust for the benefit of Ms Challen.

On  19July 2004, Ms Challen instructed another firm
Dwyer Durack, to act for her in lieu of the praciiter in relation to the
accident.

On 4 August 2004, the practitioner issued an adctuivis Challen
for $12,257.95 comprising professional fees of 689,44 (including
GST) and disbursements of $588.51. That was setitet client along
with an account which had been received from cdumstructed by
Mr O'Halloran in relation to Ms Challen's claim dbling $5,830. That
amount was not included in the $12,257.95 clainmethé 4 August 2004
account.

When sending the account to Ms Challen, the pracér enclosed
an acknowledgment and irrevocable authority whibly, its terms,
required Ms Challen to acknowledge her indebtedness
Paul O'Halloran & Associates for the amount of théAugust 2004
account and authorised Dwyer Durack to pay
Paul O'Halloran & Associates the amount of thatoaot and counsel's
account from any monies received by them in resped¥ls Challen's
claim.

Both Paul O'Halloran & Associates' account and selim account
were paid by Dwyer Durack in June 2005.

The effect of those accounts was that the pran@tiocharged
Ms Challen a total of $31,257.95 made up of $298%0n professional
fees including GST, and $1,306.99 in disbursemierasldition to counsel
fees of $5,830. Taxation of Mr O'Halloran's acdsuwas sought by
Ms Challen, and on 5 June 2007, the practitionesed to be lodged a
bill of costs for solicitor/client taxation in theupreme Court claiming a
total amount of $27,432.25 in professional feesatTamount included
costs associated with drawing the bill of costs &axing costs. The
amount claimed in the bill which related to theveses the subject of the
invoiced costs was $23,439 in professional fees.

On 25 September 2007, the taxing officer allowed #mount of
$12,378.95 (inclusive of GST) and $979.20 in disbarents.

On 9 October 2007, the practitioner lodged objestito the taxation
but the objections were dismissed by the taxing®ffin a decision dated
18 July 2008. An appeal from that decision to algg at the
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Supreme Court was dismissed - s€hallen v Paul O'Halloran &
Associate§2008] WASC 169.

The amounts allowed on taxation included disbursesnef $979.20,
and $807.70 for items charged for separately bynselu The taxed
amount, less the disbursements and separate cligrgesinsel, therefore
represented an allowance for professional fees geldar by
Paul O'Halloran & Associates of $10,592.25.

Against that background, the Complaints Committeakes the
following complaints.

COMPLAINT A

THAT the practitioner, PAUL JOHN O'HALLORAN (theractitioner’),

was guilty of unsatisfactory conduct by unprofesaloconduct in that on
or about 12 February 2002 he entered into a wridgreement with a
client, Fleur Louise Challen, (the 'Challen Costgreement’) which
purported to allow him to charge Ms Challen abadvat tallowed by the
Motor Vehicle (Third Party Insurance) Act 1948A) (‘the MVA")and the

Legal Practitioners (Supreme Court) ContentiousiBess Determination
1999 (the 'Legal Practitioners Determination 1998 legal costs the
subject of that Act and Determination and/or themte of which were
unreasonable. In particular, the Challen Costsefwgpent purported to
allow the practitioner to charge Ms Challen:

® for secretarial or administrative work: see @a (b) and (d) of the
Challen Costs Agreement;

(i) unreasonable minimum charges for certain taskespective of the
time taken to perform the task: see Clause (chefGhallen Costs
Agreement;

and

(i) a 5% increase in "charge rate" per annum: €dause (e) of the
Challen Costs Agreement;

(iv) 5% interest on unbilled time per annum: seauSeé (f) of the
Challen Costs Agreement;

COMPLAINT B

THAT the practitioner was quilty of unsatisfactorgonduct by

unprofessional conduct on or about each of 21 Nderm2003,

18 February 2004 and 4 August 2004 by charging Kell€n fees for

representation arising out of a motor vehicle amaidor causing her to be
charged fees, and receiving payments in respetheokame, where the
fees:
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(1) were grossly excessive; and, or

(i) included charges which were not properly abolde charged.

The practitioner's response

242

The practitioner's response in relation to Complainreflects
substantially the response he made to the sinlikegations in relation to
the Pizzata and D'Agui costs agreements. In résfmeaclerical or
secretarial functions, Mr O'Halloran said that te&evant clauses of the
Challen costs agreement were not interpreted asirenpthim to charge
for purely administrative tasks. In response ® dllegations concerning
clauses (e), (f) and (g) of the Challen costs agezs, Mr O'Halloran said
that no charges were ever raised under those [agtagr

Complaint A - entering into the Challen costs agrement

243

The complaints made by the Complaints Committeeceamnng
entry into the Challen costs agreement raise foisicderation the same
Issues as arose in relation to the Pizzata coste@gnt. For the reasons
which we explained in relation to Complaint A iretRizzata matter, entry
into the Challen costs agreement which includedsda (b), (c), (d), (e)
and (f) permitted recovery of costs in breach o278 of the
MV (TPI) Act and amounted to professional miscortduc

Complaint B - charging a grossly excessive amount anproper charges

244

245

246

It is of significance that the taxation which oawmat in the
Challen case was a solicitor/client taxation ratflean a party/party
taxation. The costs allowed on taxation represerdeghly one third of
the costs charged by Mr O'Halloran. Adopting thseyvations of Ipp J
in D'Alessandro which are referred to above, the sum of $10,592.25
inclusive of GST, becomes the standard by refereimcevhich an
assessment as to whether or not the amount chex@gedrossly excessive
should be made.

As with the other matters, opinions as to the reable costs on the
Challen matter were prepared by Mr Forbes, Mr Land Mr Tedeschi.
Mr Lang had had some personal involvement in théteman that he
appeared on Mr O'Halloran's behalf on the reviewheftaxation by the
Registrar.

In taxing the accounts, the Registrar had, as tieeckin his reasons
for decision on review, found the WIP records to 'behelpful and
lacking in credibility’, and thus had not reliedomgthem.
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Mr Forbes agreed with the approach by the Registke assessed
the reasonableness of the costs by reference ofatiters outlined by
IppJ in D'Alessandro He reviewed the allowances made by the
Registrar in the taxation, and assessed that sbthe @dems were subject
to fairly generous allowances, others were as hddMzave expected, and
In one case, the allowance was lower than he woaNg expected to have
been allowed. He assessed that he would have texpd® taxation to
result in costs being allowed in the range of $42.45 to $14,040.45.
On that basis, he was of the opinion that a reddersum for costs to be
charged for the work done by the practitioner wchade been $13,000.

Mr Tedeschi did not consider that the costs allowamd the
solicitor/client taxation were of any assistanceassessing reasonable
charges. He considered that the taxing officer hatl adequately
assessed the file and had taxed off excessive @molte expressed the
view that, despite the finding to the contrary bgnipleman J on the
appeal from taxation, the taxing officer had maders of principle. In
arriving at his assessment of reasonable costsedeschi applied the
provisions of the Challencosts agreement, and hadard to
Mr O'Halloran's audit of unbilled time which ideirdid unbilled costs of
$2,813.66 plus GST, of which Mr Tedeschi was satisthat $1,849.21
was billable time. Having regard to that inforroati and the information
contained in the WIP records, Mr Tedeschi assetssetbasonable fees as
being $24,476.25 plus disbursements.

Mr Tedeschi's assessment of reasonable costs m®dudigure in
excess of $5,000 less than was charged to Ms @hiaylevir O'Halloran.
Mr Tedeschi's figure was arrived at applying thsticg provisions of the
Challen costs agreement, including the specifiedimum charges. For
reasons which we have explained in relation to rtheimum charges
applicable under the Pizzata and D'Agui costs ageess, that approach
produces charges which exceed reasonable levels.

The accounts rendered to Ms Challen were subjecteal taxation
before a Registrar of the Supreme Court, a reviethe taxation by that
Registrar in light of detailed objections, and apeal to a Supreme Court
judge in relation to the conclusions reached aattar. The amount as
allowed by the Court gives significant guidancehte level of reasonable
costs for the work done. Mr Forbes had regardhéoatmounts allowed at
taxation, but made an analysis of the upper anedaange of possible
allowances, based on his review of the files, fmteitem. That approach
IS, in our view, preferable to that taken by Mr €sdhi. In our view, a
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reasonable charge for the work done in relatiotihéoChallen matter was
in the range identified by Mr Forbes.

We would add in passing that, even if Mr Teded'sessment were
accepted an overcharge in the vicinity of $5,000amproximately 20%,
Is itself grossly excessive.

As with the Pizzata and D'Agui matters, the ConmitaCommittee
particularised a number of items of work for whidmarges were made
which it contended were of a purely administrativéture and some
relatively minor duplication charges. The duplicatcharges were of a
considerably lower order than occurred in relattonthe Pizzata and
D'Agui matters (two items totalling $104.20 in all) In those
circumstances, Mr O'Halloran's contention that ehelsarges were raised
by inadvertent error has much more force. Undallptehowever, the
amount charged in total by Mr O'Halloran to Ms @Géralincluded charges
for work of a purely administrative nature. ltasarges of that character
which inevitable contribute to the amount of theessive charges.

It follows that Complaint B in relation to Chall&nestablished.

VR 36 of 2009 - Lovett

Background facts

254

255

On 16 September 2005, Mr O'Halloran received icsivas from
Ms Patricia Lovett to act for her in a claim fomeiges against her former
solicitors. On 22 September 2005 she signed as agteement. The
costs agreement provided that the practitioner avahlarge Ms Lovett
according to the time spent supplying various legalvices (with a
minimum time of six minutes) and that the practigo would not be
entitled to any greater reward than was providedofodetermination in
force under the LP Act. By clause 12, the cost®emgent recited the
client's entitlement to request an itemised accowitlhiin 30 days of
receipt of a lump sum account, and the right tarvsul bill for taxation.
No complaint is made by the Complaints Committetdbe terms of the
costs agreement with Ms Lovett or as to the entrip ithat costs
agreement by Mr O'Halloran.

Ms Lovett met with Mr Haynes, a senior solicitor mayed by
Paul O'Halloran & Associates on 22 September 2005. On
3 October 2005, an endorsed writ was filed in thstrigt Court on the
client's behalf. The writ named two defendantsyi@m& Co (first
defendant) and Dawson Davies (second defendant).
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The writ was not served immediately. Mr Haynest |¢fe
employment of Paul O'Halloran & Associates in J2G66.

On 28 September 2006, a junior solicitor employedy b
Mr O'Halloran, Mr Reid, noted that the writ wouldedome stale on
3 October 2006, and proceeded to serve the wtih@udlefendants.

Some work was done in November 2006 to preparatamnsént from
the client and a file of documents was prepared dounsel. On
26 February 2007, Ms Lovett attended on Mr O'Haloat his office and
the claim was discussed. The Complaints Commélieges that, shortly
afterwards, on 7 March 2007, the practitioner reedea lump sum
account for $6,152.80, made up of $5,593.45 ingwsibnal fees and
$559.35 in GST (the March account). That wag (ifas sent) the second
account that had been sent to Ms Lovett, the Beshg an account for
$478 for professional fees inclusive of GST whichaswsent in
February 2006, and was paid from trust shortlyaager. Mr O'Halloran
contends that, although a letter dated 7 March 208 sent to
Ms Lovett, the account was not enclosed with it aad never sent to her.

In his letter to the client of 7 March 2007, Mr @lkbran advised her
that he had arranged a doctor's appointment toirolatamedico-legal
review.

By letter dated 14 March 2007, the client requestedemisation of
the March account and advised that she had deaioetb continue with
the case.

Although instructions had been terminated in M&087, a chamber
summons was served on Mr O'Halloran's firm on IeR007 seeking
orders that Ms Lovett's claim be dismissed for wainprosecution and
that Ms Lovett pay the costs of the applicationn dxder was made on
18 June 2007 that Ms Lovett file and serve a statgmof claim within
21 days. On 4 July 2007, Mr O'Halloran wrote tovdmaLegal to say that
he no longer acted for Ms Lovett.

Was any account sent?

262

It is not in issue that, on 7 March 2007, Mr O'ldedin wrote to
Ms Lovett concerning steps that had been takerlation to her claim.
The letter made reference to the financial riskdlsfLovett proceeding,
and advised her that financial arrangements netxdbd made in relation
to prosecuting the claim. The letter continued:
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As such, we enclose an account to date.

The book of documents compiled from the practititenfle contains
the March account for $6,152.80. That accountdaatamp which reads
'Client's Copy'. Mr O'Halloran gave evidence thdtjlst he could not be
sure, given the length of time which had elapsex bblieved that the
March account was never in fact rendered to Ms ttpbet rather that he
spoke to Ms Lovett on a date between 14 and 19IM2007 and told her
he would not be charging her. He says that thenstan the invoice
found on his file supports that recollection.

In his oral evidence, Mr O'Halloran said that thelephone
conversation with Ms Lovett in which he said he Wonot bill her was
prompted by receipt of a facsimile from her datddviarch 2007. That
facsimile opens by requesting 'an itemised invéiace/our account'.

There are other documents contained in the bunflidoouments
provided by the Complaints Committee in relationthe Lovett matter
which suggest that Ms Lovett did receive the Macbount. A letter
dated 11 April 2007 from Ms Lovett to Mr O'Halloragfers to an account
‘for over $6,000 plus the other account | receiiced198'. The reference
to $198 is a reference to an account from ProCaoReries Australia
which was forwarded to Ms Lovett by Mr O'Hallorander cover of a
letter dated 13 March 2007. Ms Lovett's lettelddfApril 2007 refers to
her request for an itemised account of the bilfj atates that ‘when all
accounts have been presented | will endeavour k& m@ame arrangement
with you to pay them'. Ms Lovett said that shetsdmat letter to
Mr O'Halloran, and we accept that evidence. Msditty comments
about the account are inconsistent with the projposthat she had been
told by Mr O'Halloran in a conversation in Marclathe did not propose
to send an account and are inconsistent with tbpgsition that she had
not already received an account.

Mr O'Halloran's file also contains a file note agmdly dictated by
Mr Haynes recording a telephone conversation with Lidvett. That
note, accommodated 13 June 2007, records thatiém ld Mr Haynes
that she had received a bill but could not pay ithat note is also
inconsistent with Mr O'Halloran's evidence thathib was sent and that
he had told Ms Lovett that no charge was to be made

We find that the March account was enclosed with Igtter from
Mr O'Halloran to Ms Lovett dated 7 March 2007. Véecept that
Mr O'Halloran ultimately did not pursue recovery tife fees from
Ms Lovett, but we do not accept that the decisionta pursue recovery
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of the fees was made in March 2007, and find itemmobable that the
decision was made sometime later.

The complaints relating to Lovett

268 Against that background, the Complaints Committeakes the
following complaints against Mr O'Halloran concemmiMs Lovett.

COMPLAINT A

THAT the practitioner, PAUL JOHN O'HALLORAN (‘thergctitioner’),
was guilty of unsatisfactory conduct by unprofesaicconduct on or about
14 February 2006 and, or alternatively 7 March 2B@%&harging fees to
Ms Lovett for representation arising out of herrdlaf negligence against
a former solicitor, or causing her to be chargeel fies, and receiving
payments in respect of the same, where the fees:

0] were grossly excessive; and, or
(i) included charges which were not properly alite be
charged.
COMPLAINT B

THAT the practitioner was guilty of unsatisfactaynduct by neglect and,
or undue delay in the course of the practice oflélaeconcerning Patricia
Lovett, who had instructed the practitioner witlspect to a claim for
damages arising out of professional negligence:

(1) in his failure between October 2005 and Jun@62@
adequately, or at all, supervise the conduct ofcllent's
claim by his employed solicitor/consultant, Paulyhes,
or to put in place procedures to ensure that trenttd
claim was progressed satisfactorily; and, or

(i) in failing to adequately, or at all, progress, cause to be
progressed, the client's claim in the period Jub@62to
about June 2007.

COMPLAINT C

THAT the practitioner was gquilty of unsatisfactorgonduct by
unprofessional conduct and/or neglect in the coofgbe practice of the
law from 14 March 2007 and in failing to provideshilient with an
itemisation of his invoice dated 7 March 2007 wiudrtiged to do so, or
otherwise respond to the requests for itemisatiam satisfactory manner.
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Complaint A - grossly excessive or improper charges

269 Mr Forbes and Mr Lang both undertook an analysidei@rmine the
reasonable amount that Ms Lovett should have bearged.

270 Mr Forbes made several analyses. He preparedealdenbased on
his review of the practitioner's files as to thestsoassociated with each
item of work that was revealed by the files. Heessed that the total
amount attributable to all items identified by hmnuld give a maximum
of $6,166.60. That figure included, however, a hanof items which he
considered questionable and unlikely to be allowedtaxation. The
value of those questionable items was $2,676.30ding GST. On that
basis, Mr Forbes said that the 'probable minimunowar likely to be
regarded as a reasonable sum of costs for workhenLbvett matter
would be $3,490.30. He expressed a view that nie riian 25% of the
guestionable items would be recoverable on taxatdmnch would
increase the amount that might be regarded assamahle sum of costs to
$4,159.38.

271 Mr Forbes carried out an alternative analysis bagemh assessment
of the costs 'on a global basis ... rather than ontean by item basis'.
That process involved taking a global consideratainthe services
provided by the practitioner and a global assessiipeimg made of the
reasonable costs. On that basis, Mr Forbes askt#ssea taxing officer
would allow a sum of $1,705 including GST.

272 Mr Lang assessed the likely taxed figure for costfculated in
accordance with the costs agreement at $5,000ass#ssed on the basis
of the applicable costs determination at $4,603.

273 Mr Forbes and Mr Lang conferred in advance of tearing and
prepared a joint report. In that joint report, FMorbes agreed that, upon
taxation, the practitioner might possibly succaetaxing his costs for an
amount of $4,250, but he considered that to bbeatipper end. A point
of departure between Mr Lang and Mr Forbes is wdretbr not any
allowance would be made for perusal of the prevenigitors file. They
agreed that, if perusal of the file were allowed, amount of $1,500
would be a reasonable allowance. They also agtesdf that amount
was allowed for perusal, then the reasonable fetfeqractitioner would
be approximately $5,000. If no allowance was méale perusal of
documents, then the reasonable fees would be $3,500

274 Notwithstanding that evidence, the Complaints Cotta®is primary
position was that the amount assessed on a glais@é,mamely $1,705,
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should be regarded as the reasonable costs ordtiter ngiven the limited
benefit to the client of the work done by the piteater.

We do not agree that, in the context of considemvitether the
practitioner's charges were grossly excessivs, appropriate to compare
his charges to a charge arrived at on the base 'gfobal assessment'.
The work which was done was done pursuant to ascagteement to
which no exception is taken. Mr O'Halloran wasitlat to charge by
reference to the charges contemplated in the emgtement, so long as
the work done in relation to the matter was propehlargeable.

The Complaints Committee asserts that components of

Mr O'Halloran's charges were not properly chargeablable B of the
particulars to para 38 of the Lovett applicationsseut certain charges
which the Complaints Committee says were purelyiatnative and not
chargeable. The Complaints Committee's positioa keaiewed in light
of Mr O'Halloran's response with the result that thtal value of the tasks
said to have been purely administrative by the Gamis Committee was
$127. We agree with the Complaints Committee that bulk of that
amount does relate to purely administrative task$ sas a charge for a
letter enclosing an account to the client and pegua reminder account
in relation to a disbursement.

The Complaints Committee also noted that the adcimuls Lovett
contained charges totalling $693 which were dupdidacharges. The
practitioner acknowledged that those charges wapéahtions.

The Complaints Committee identified charges taiglli$2,687.30
which it submitted were either services which weo¢ performed, or if
they were, were of no benefit to the client. Thklof that amount was
made up of a charge of $1,550 for reading the ptesvsolicitor's file and
reading certain documents on file for which charge$620, being two
hours work, were raised.

The assessments of costs by each of Mr Forbes antamg
involved identification of items which were not peyly chargeable. An
acceptance of the assessments by either of thertexpenders it
unnecessary to separately analyse the items farrmancharge was made
where it should not have been.

A major point of departure between MrLang's assess and
Mr Forbes' assessment was whether the charge vfer Hfours reading
Ms Lovett's previous solicitor's file should prolyehave been made.
Mr O'Halloran's evidence was that at least two &auais spent reviewing

Page 78



281

[2011] WASAT 95

the previous solicitor's file, and that the worksweecessary to progress
Ms Lovett's claim. In our view, in the context afsessing reasonable
costs for the purpose of professional disciplingmpceedings, it is
appropriate to accept that Mr O'Halloran considdnadself reasonably
entitled to spot charge for the time spent readimegprevious solicitor's
file, that over the life of the file that work walbne, and reasonable costs
should be assessed on the basis that a chargéaiowbrk should be
included.

For present purposes, we consider that the figu$s 000 agreed by
Mr Lang and Mr Forbes as the amount of reasonabeks ffor the
practitioner if the charges for perusal of docuraemére included, should
be accepted. The consequence is that Mr O'Halkraharges to
Ms Lovett exceeded a reasonable charge for the widoke by
approximately $1,600 or slightly in excess of 30%.the context of the
limited benefit that the proceeding provided to thient, and given that
the assessment of $5,000 is a figure in our viethetop of the range of
what might have been a reasonable charge, 30%cess»of that figure
amounts, in our view, to a grossly excessive char@omplaint A in
relation to Ms Lovett is made out.

Complaint B - neglect or undue delay

282

283

284

Primary conduct of Ms Lovett's claim was handled dyHaynes
between the time instructions were received in BEt@005, and
Mr Haynes leaving the firm in June 2006. Thereaftesponsibility for
progress of the claim rested with Mr O'Halloran.

The Complaints Committee asserts that after thé was issued in
October 2005, the only work undertaken for the ntlieuntil
September 2006 was a letter to the client's forsadicitors, llberys, on
14 December 2005 seeking a release of llberys's,fileriting to
QBE Insurance enquiring about its attitude as t® thent's level of
disability, a brief letter to the ATO seeking capief the client's tax
returns, responding on 16 January 2006 to a léten the client dated
4 January 2006 and collecting llberys' file.

In his response, Mr O'Halloran identifies additiomeork which he
says was done. That is including reading reasonsdécisions by a
Workcover officer on 24 January 2006, collectingpetys' files on
3 February 2006 and reading those files that daythdiagh
Mr O'Halloran's subsequent evidence was that thay have been read
subsequent to that time), reading ATO returns oRelruary 2006,
reading a response from QBE on 14 February 2006 semdling an
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account to the client on that day. Mr O'Hallordsogpoints out that the
file reveals a file memo by a paralegal which redlsase do brief to
counsel - Mr Peter McGowan'. No brief was in fdahe at that time, and
that activity can hardly be categorised as progrgsthe matter in any
significant way. On 28 September 2006, certaiivitiets occurred with a
view to serving the writ, and having it served,drefit become stale on
3 October 2006.

Following service of the writ, several communicasovere received
from Lavan Legal who had been instructed to actbahalf of the
defendants. On 13 October 2006, Lavan Legal wrotér O'Halloran
advising that one of the firms named as a defenadtnot come into
existence at the time the cause of action was tealthve accrued, and
suggesting that there should be a notice of digmeamce against that
firm. A statement of claim in relation to the othlem named as a
defendant, Davies & Co, was requested ' as soposssble’.

On 25 October 2006, a solicitor in the employ of ™Halloran,
Mr Read, sent a fax to Mr Haynes enquiring as tg wie writ had not
been served after it was first filed so that Mr &Reauld respond to the
client's complaint about delay in service of thetwiOn the same date,
Mr Read wrote to Lavan Legal advising that coungss$ being briefed to
prepare a statement of claim.

On 10 November 2006, Lavan Legal wrote to Mr O'efalh giving
notice that if a statement of claim was not recgivathin 14 days a
chambers summons for an order for dismissal ofation would be
Issued.

On 20 November 2006, steps were taken to briefsglun prepare a
statement of claim. Arrangements were also mada fstatement to be
taken from Ms Lovett, and that was done on 27 Nd&m2006. On
29 November 2006, counsel advised that, before mmg a statement
of claim, he required 'a covering letter with propkear instructions' and a
statement from the client. On 6 December 2006,ahdwegal wrote to
Mr O'Halloran denying any liability and putting N'Halloran on notice
that indemnity costs would be sought if the claimmgeeded. That letter
was forwarded to the client on 9 January 2007. dllemt responded on
31 January 2007.

Some steps were taken in February 2007 in relaticarranging an
appointment for Ms Lovett to see a physician, amd6oMarch 2007,
Mr Haynes wrote to the physician enclosing mediegorts obtained
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from llberys' file. On 7 March 2007, a more detdiletter of instruction
was sent to counsel. It was shortly after thospsstwere taken that
Ms Lovett advised Mr O'Halloran that she did noshvio proceed with
the claim.

In his response to the Lovett complaint, which Md&loran
adopted in his evidence, he asserted that he tsld.dvett at the outset
that he would not brief counsel without being pthaefunds and that the
absence of funds 'meant that the firm's retainex Maaited to issuing the
writ and investigating the merits of proceedingttier'. He asserted that
counsel was not briefed because Ms Lovett did navige either
instructions or funds to take that step. His positvas, therefore, that the
limited brief to the firm was fulfilled.

We do not accept that assertion by Mr O'Hallorafhere is no
mention of a limited brief in Mr O'Halloran's filenote of
16 September 2005 recording his conference with Ughgett that day.
The costs agreement signed by Ms Lovett on 22 8dg@e2005 is not
limited in that way, but constitutes a retainerratation to 'negligence
claim against Davies & Co'. It is inconsistenthwils Lovett's complaint
about delay in service of the writ which was reeatdn Mr Read's
facsimile to Mr Haynes on 25 October 2006. Ms ltbwenied that her
instructions were limited in that way. There is avidence on the
practitioner's file that, having issued the writnda gathered (and
apparently reviewed) documents related to the ¢lany advice was
provided to Ms Lovett as to further conduct of thatter, or any request
for further instructions or for funds on accountasvmade before
October 2006 when the writ was served. If a lichitetainer had been
given, it could be expected that completion of ttettiner would have
been reported to the client and instructions souaghtto the next
appropriate action. A prudent solicitor would, afurse, provide clear
written confirmation to the client as to the lima$ a retainer to conduct
litigation.

In the absence of any documented support for tbpgsition that
Ms Lovett's retainer was limited to the issue ofvigt, we find that the
retainer was not limited in that way. We note that his witness
statement, Mr Haynes asserts that Mr O'Halloran wstsucted to file 'a
preservative writ of summons only'. We are noppred to rely on that
hearsay assertion. Extraordinarily, Mr Haynes'negs statement, and
indeed all of the statements of other witnessesl fby the respondent,
appeared to have been prepared in an initial dmgftMr O'Halloran
himself, and to have been finalised by a processonultation between
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Mr O'Halloran and the witness concerned. Statesniled were replete
with assertion, conclusion and argument. Once thigectionable
material was removed, little remained of some v@gnstatements. The
process of preparation clearly undermined the g of the evidence
contained in the witness statements filed on besfdifir O'Halloran. Itis
on that basis that we place no weight on Mr Hayhealsay assertion as
to the terms of the retainer.

In our view, there was undue delay in progressing Lgvett's
matter. If the reason for that lack of progress wdack of funds, then it
was incumbent upon Mr O'Halloran, or the solictonducting the matter
to make clear the requirement for funds to progtessmatter, and to
follow up the client on a regular basis. All thetppened was that some
initial work was done and then the file appearshave been ignored
substantially from about February 2006 until Octak@06. Thereatfter,
the process of briefing counsel and organisingtiier preparation of a
statement of claim did not proceed in a timely way.

Mr O'Halloran took initial instructions, and accepthat he had
responsibility to supervise the conduct of the erathotwithstanding that
it appears that (despite Mr Haynes' indication ie tontrary in his
evidence), Mr Haynes had primary responsibility foe Lovett matter
until he left the firm in June 2006. From June @@til October 2006,
responsibility for progressing the matter clearlyested with
Mr O'Halloran.

In our view, Complaint B alleging neglect or unddelay in the
course of dealing with Ms Lovett's matter is madé. o We would
characterise that conduct as unsatisfactory priofesisconduct.

Complaint C - failure to provide itemisation of asmccount

296

297

The Complaints Committee contends that, havingroetgas 231(3)
of the 2003 Act, it was incumbent upon the pramtiér having received a
request for itemisation of his account on 14 Md&®00Q7 either to inform
Ms Lovett in writing that he did not require paymer the account, or
alternatively provide an itemised account withineasonable time. The
Complaints Committee asserts that Mr O'Halloranrdidher.

Mr O'Halloran's response to that allegation is gutigally based on
his proposition that the account of 7 March 2007s weever actually
rendered to Ms Lovett. We have rejected that cuiae above.
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298 It is the case that Mr O'Halloran did not ultimgtetquire Ms Lovett
to pay the March account. As discussed above, enyw®&ir O'Halloran's
file reveals that, as late as 13 June 2007, Msttavas still expressing
concern to Mr Haynes about her capacity to payhihe Her letter of
11 April 2007 demonstrates that she still considdrerself liable for the
bill as of that date.

299 Having concluded that the decision to not purseeaitcount was not
made until some months after March 2007, we firat tir O'Halloran
failed either to advise his client that he did mobpose to enforce
payment of the account, or to provide an itemisszbant in accordance
with her request within a reasonable time. Thearaa iclear statutory
obligation to provide an itemised account when ested. In our view,
the failure to meet that obligation amounts to tie&ectory professional
conduct. We thus find Complaint C in relation ts Movett is proved.

Conclusion

VR 35 of 2009 - Superannuation

300 For the foregoing reasons, we find that the evidegstablishes that
Mr O'Halloran is guilty of professional misconduct that he did not
either make the required superannuation contribatioor lodge
superannuation guarantee statements within the tegeired by the
Superannuation Guarantee (Administration) Act 190th) in relation to:

1. Ms Claire Louise Gibbs for the quarter ending
31 March 2006

2. Ms Cherry Linda Gibbs for the quarters ending
31 December 2005 and 31 March 2006.

3. Ms K Fubbs for the quarters ending 31 Decembéb2
and 31 March 2006

4. Ms K Byers for the quarters ending 31 Decemif@52
and 31 March 2006

5. Ms F Parrella for the quarters ending 31 Decerabé5
and 31 March 2006

6. Ms A Schmidt for the quarters ending 31 Decen2®®5
and 31 March 2006.
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VR 36 of 20009 -
1.
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Ms A Creek for the quarters ending 31 DecembBeb2
and 31 March 2006.

Ms M Romeo (nee Figliomeni) for the quarter enqdi
31 March 2006.

Mr L A Martin for the quarters ending
30 September 2005, 31 December 2005 and
31 March 2006

Ms F Parrella, Ms K Byers, Ms K Fubbs, Ms M Ram
Ms M T Lam, Ms J B Holland, Ms T Dueckershoff,
Mr L A Martin and Mr A D Read for the quarter engin
30 September 2006.

Ms F Parrella, Ms A Staszewski, Ms K F Byers,
Ms K Fubbs, Ms M T Lam, Ms J B Holland,

Ms L Bradford, Ms P Dang, Ms A Willcock,

Ms C Bennett, Ms J S Kang, Mr L A Martin,

Mr A D Read, and Ms D F Taylor for the quarter ewgi

31 December 2006;

Ms F Parrella, Ms K Byers, Ms K Fubbs, Ms P @an
Ms C Bennett, Ms J S Kang, Ms C A Ebert,
Ms A Staszewski, Ms E Terrill and Ms T D Worrollrfo

the quarter ending 31 March 2007.

Ms F Parrella, Ms A L Paik, and Ms C W Claudethe
guarter ending 30 June 2007.

Ms F Parrella, Ms V A Fubbs, Ms C A Ebert,
Ms K F Byers, Ms K Fubbs, Ms A N Staszewski, Ms T D
Worroll, and Ms C W Claude for the quarter ending
30 September 2007

Lovett

The practitioner is found quilty of professional
misconduct in that on or about 14 February 2006 and
alternatively 7 March 2007 by charging fees to M it
for representation arising out of her claim of mgghce
against a former solicitor, or causing her to barghad
the fees, and receiving payments in respect ok#mee,
where the fees:
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(1) were grossly excessive; and, or

(i) included charges which were not properly alale
be charged.

The practitioner was guilty of unsatisfactorpfissional
conduct in the course of the practice of the law
concerning Patricia Lovett, who had instructed the
practitioner with respect to a claim for damagesirag
out of professional negligence:

(1) in his failure between October 2005 and June
2006 to adequately, or at all, supervise the
conduct of the client's claim by his employed
solicitor/consultant, Paul Haynes, or to put in
place procedures to ensure that the client's claim
was progressed satisfactorily; and, or

(i) in failing to adequately, or at all, progresst
cause to be progressed, the client's claim in the
period June 2006 to about June 2007.

The practitioner was guilty of unsatisfactorpfissional
conduct in the course of the practice of the laomfrl4
March 2007 and in failing to provide his client ian
itemisation of his invoice dated 7 March 2007 when
obliged to do so, or otherwise respond to the rsiguier
itemisation in a satisfactory manner.

VR 37 of 2009 - Pizzata

1.

The practitioner is found quilty of professional
misconduct in that:

(@) On or about 1 April 1999, he entered into a
written agreement with Elizabeth Pizzata, a client,
(the 'Pizzata Costs Agreement'’) which allowed
him to charge Ms Pizzata above that allowed by
the Motor Vehicle (Third Party Insurance) Act
1943 (WA) (the MV (TPI) Act) and, the Legal
Practitioners (Supreme Court) Contentious
Business  Determination 1996 (the 'Legal
Practitioners Determination 1996%), - for legal
costs the subject of that Act and Determination
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and/or the terms of which were unreasonable. In
particular, the Pizzata Costs Agreement allowed
the practitioner to charge Ms Pizzata:

(1) for secretarial or administrative work

(i) unreasonable minimum charges for certain
tasks irrespective of the time taken to
perform the task:

(i)  a 5% increase in 'charge rate' per annum;
(iv) 5% interest on unpaid fees per annum:

(v) 15% interest per annum on outlays
incurred by the practitioner, being an
amount in excess of that allowed pursuant
to section 75 of thd.egal Practitioners
Act 1893(WA)

On or about each of 29 October 2003, 20 January
2004 and 3 February 2004 by charging Ms Pizzata
fees for representation arising out of two motor
vehicle accidents, or causing her to be charged the
fees, and receiving payments in respect of the
same, where the fees:

() were grossly excessive; and, or

(i) included charges which were not properly
able to be charged.

The practitioner is found guilty of unsatisfagto
professional conduct in that:

(@)

On various dates in 2001, 2002 and 2003, he
applied trust moneys which he held for the benefit
of Ms Pizzata towards disbursements without
complying with section 34A(b) of thd.egal
Practitioners Act 1893WA)

VR 38 of 2009 - D’Agui

1.

The practitioner is found quilty of professional
misconduct in that:
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(@) On or about 28 January 2004 he entered into a
written agreement with a client, Antonio (Tony)
D'Agui, (the 'D'Agui Costs Agreement’) which
allowed him to charge Mr D'Agui above that
allowed by the Workers' Compensation and
Rehabilitation  Act 1981 (‘the Workers
Compensation Act') and the Legal Practitioners
(Conciliation Review proceedings and
Magistrates Court) Determination 2003 (the
'‘Determination’) for legal costs the subject of the
Determination and/or the terms of which were
unreasonable. In particular, the D'Agui Costs
Agreement allowed the practitioner to charge
Mr D'Agui:

(i) at the rate of $284.55 (plus GST) per hour
for all time spent by a senior practitioner,
$190 (plus GST) per hour for all time
spent by a junior practitioner, and $137.28
(plus GST) per hour for certain time spent
by clerks and secretaries;

(i) for secretarial or administrative work;

(i)  unreasonable minimum charges for certain
tasks irrespective of the time taken to
perform the task; and

(iv) 5% interest per annum on unbilled time.

(b) He charged Mr D'Agui fees on about each of
4 February 2004, 20 February 2004, 31 March
2004, 11 November 2004, 1 December 2004 and
25 November 2004 for representation arising out
of an accident, or causing him to be charged fees,
where the fees:

(1) were grossly excessive; and

(i) included charges which were not properly
able to be charged.

2. The practitioner is found gquilty of unsatisfagto
professional conduct in that he made no, or no wateq
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attempt to comply with, or otherwise address, adtion
made by Registrar Rimmer of the Supreme Court on 23
June 2006 to serve Mr D'Agui with an itemised il
costs by 4 August 2006.

VR 39 of 2009 - Challen

1.

The practitioner is found quilty of professional
misconduct in that:

(@)

(b)

On or about 12 February 2002 he entered into a
written agreement with a client, Fleur Louise
Challen, (the 'Challen Costs Agreement'’) which
allowed him to charge Ms Challen above that
allowed by the Motor Vehicle (Third Party
Insurance) Act 1943 (WA) (‘the MVA') and the
Legal Practitioners (Supreme Court) Contentious
Business Determination 1999 (the 'Legal
Practitioners Determination 1999") for legal costs
the subject of that Act and Determination and/or
the terms of which were unreasonable. In
particular, the Challen Costs Agreement allowed
the practitioner to charge Ms Challen:

(1) for secretarial or administrative work;

(i) unreasonable minimum charges for certain
tasks irrespective of the time taken to
perform the task;

(i) a 5% increase in "charge rate" per annum;
(iv) 5% interest on unbilled time per annum;

On or about each of 21 November 2003,
18 February 2004 and 4 August 2004 by charging
Ms Challen fees for representation arising out of a
motor vehicle accident, or causing her to be
charged fees, and receiving payments in respect of
the same, where the fees:

(1) were grossly excessive; and, or

(i) included charges which were not properly
able to be charged.
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Orders

1. The applications are adjourned for directions2énJuly
2011 at 10:30 am in order to make directions iatreh
to the determination of penalty.

| certify that this and the preceding [300] paraipscomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE J A CHANEY, PRESIDENT
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