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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1 The Legal Profession Complaints Committee made mben of
allegations against a legal practitioner, Ms S¥byderfeen, of
professional misconduct in connection with obtagnand attempting to
implement consent orders in the family court fa pgurposes of defeating
a claim to specific performance by a third partyetation to one of the
properties the subject of the consent orders.

2 The conduct essentially concerned failure to natiy Court or the
third party of the orders and of the practitionalient's interest in the
property pursuant to those orders. The Compl&otamittee also made
an allegation that the practitioner had misled@oenmittee in the context
of the Committee's enquires into the relevant eszent

3 Ms Vanderfeen acknowledged that aspects of herumtndvolved
'serious errors of judgment’, but denied that leerdact was designed to
defeat the third party's claims. The Tribunal eexed the documentary
records of relevant events and concluded that testablished that
Ms Vanderfeen's actions were motivated by an imdenio improve the
prospects that the third party would not pursuelanc for specific
performance, and that the Complaints Committeéegaions in relation
to those matters were established.

4 The Tribunal also examined the correspondence legtwe
Ms Vanderfeen and the Complaints Committee, andladed that when
properly construed, it could not be said that Mad&xfeen misled the
Complaints Committee.

The allegations

5 The Legal Profession Complaints Committee
(Complaints Committee) alleges that, between abbDecember 2004
and 15 September 2006, a legal practitioner,

Ms Sally Marjorie Vanderfeen engaged in profesdiomaconduct by:

(@) Filing a minute of consent orders in the Fam@purt of
Western Australia for the transfer of a propertyatied at [property
address], Ardross (‘the property’). [sic] from thegistered
proprietor of the property to the practitionerigiot:

0] in circumstances where the practitioner knewat th third
party claimed, or may claim, rights as a third part

Page 3



[2011] WASAT 118

purchaser of the property, including a right toaamsfer of
the property to the third party;

(i) without notifying, or attempting to notify, ehthird party
of the practitioner's intention to file the minuwiéconsent
orders or the fact that the minute had been filed,;

(i) without notifying, or attempting to notify, he Family
Court of Western Australia of the fact that a thpdrty
claimed, or may claim, rights as a third party paser of
the property;

(b) Intentionally, alternatively, recklessly mistidag the Family Court
of Western Australia:

0] as to the reasons why the registered proprietfothe
property and the practitioner's client sought teeharders
made urgently by the Court in terms of the minufe o
consent orders;

(i) that there was no third party who ought berdelay the
Court before orders were made in terms of the reimdfit
consent orders;

(c) Failing to notify, or attempt to notify, theitth party who had, to
the practitioner's knowledge, reserved his righlgsaathird party
purchaser of the property, that orders had beererbgdhe Family
Court of Western Australia in terms of the minutea@nsent orders
for the transfer of the property from the registiepeoprietor to the
practitioner's client;

(d) Subsequent to orders being made by the FamiburtC of
Western Australia in terms of the minute of consmdters, failing
to notify, or attempt to notify, the Court that laird party had
reserved his rights as a third party purchaseref gdroperty, in
circumstances where the practitioner knew thatthive party had
expressly so reserved those rights;

(e) Attempting to have the property transferrednfréthe registered
proprietor of the property to her client for therpose of defeating
any right by the third party to have the propergnsferred to the
third party;

)] Intentionally, alternatively, recklessly mistiag the applicant in
her responses to the applicant's inquiries in tharse of its
investigation of the practitioner's conduct refdrte in (a) and (b)
above; or

(9) all of the conduct referred to in (a) - (t).
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Ms Vanderfeen denies the allegations.

The facts

7

At all relevant times, Ms Vanderfeen was employed aa legal
practitioner by the law firm, Patterson and DowdingFrom about
March 2004, she acted on behalf of a client (thent] in proceedings
brought by the client in the Family Court of West&ustralia against her
husband (the husband) for an alteration of th&perty interests.

One of the assets of the marriage was a propdusgtsed in Ardross
(the property). On or about 14 November 2004 hingband entered into
a written contract with a third party, W, for thales of the property to W
(the contract). By about 22 November 2004 the remht became
unconditional. At about the same time, the practdr was informed by
the client that the husband had sold the propefigcordingly, on about
26 November 2004, the practitioner on behalf ofdient lodged a caveat
over the property.

On 30 November 2004, the practitioner attended aformal
conference between the client and the husband Her purposes of
attempting to resolve some or all of the mattersissue in the
proceedings. In the course of that informal caariee:

a) The husband proposed, in effect, that he transie
property to the client;

b)  The practitioner enquired of the husband, iecffabout
the state of the contract he had entered into Hotlse
property to a third party;

c) The husband stated in response, in effecttieae was a
clause in the contract which would enable the hodlia
be released from the contract, or for the conttadbe
discharged and the worst that would happen would be
that the husband may have to pay some damageg to th
third party;

d)  The practitioner requested from the husbandog obthe
contract he had entered into to sell the propdrty,the
husband informed her that he did not have a coply wi
him;

d) The husband and the practitioner on behalf efdient
agreed, in effect, that any settlement of the pdogs
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would provide that the husband would pay any damage
claimed by the third party as a consequence of the
contract the husband had entered into to sell tbpety

not proceeding;

f) The husband and the practitioner on behalf ef ¢hent
agreed, in effect, that the husband would checke®
whether it was possible for him to be released fthm
contract or for the contract to be discharged,;

g) The husband and the practitioner on behalf efdient
agreed, in effect, that the practitioner would prepa
draft minute of consent orders to dispose of the
proceedings, for discussion between the husbandhend
practitioner.

The husband is, and was at all relevant times, galle
practitioner.

Ms Vanderfeen accepted the husband's advice thi tias a clause
in the contract that would enable him to be reldasem the contract,
although she was initially a little sceptical abistexistence.

Between 1 December 2004, and 3 December 2004, rditpner
prepared and caused to be signed by the clientrenusband a minute
of consent orders that provided for the transfethef property from the
husband to the client, and for the husband to imignthe client in
respect of any damages or liabilities arising frini@ contract (minute of
consent orders).

The practitioner says, and we accept, that, duhegcourse of these
negotiations, the husband was emotional, and asteggressive.

On 3 December 2004, the husband informed the pomsr in a
telephone conversation that the purchaser wasifcpgeme hassles on'
the Ardross property and was threatening to seekifsp performance of
the contract. He also advised the practitionet tiare was no clause in
the contract which would enable the husband to dbeased from the
contract or for the contract to be discharged. e8dnber 2004 was a
Friday, and the husband advised the practitionatr lle was going to be
talking to the purchaser over the weekend, and avéetl her know on
Monday what the outcome was. Ms Vanderfeen théphened the
client and advised her of the content of the cosatgwn with the husband.
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On 6 December 2004, the husband informed the pomsr in a
telephone conversation that he intended to tell ghechaser that he
(the husband) was not going to proceed with the shthe property. He
also told Ms Vanderfeen that he wanted to go ahé#dthe transfer of
the property to the client.

Ms Vanderfeen then telephoned the client. In dosiversation, she
discussed with the client the possibility that thesband would not be
able to get out of the contract with W, and an aptihat, were that to
occur, the client would get the proceeds of salekvbhe could use to pay
off a mortgage on another matrimonial property Whehe could then
retain.

On 7 December 2004, Ms Vanderfeen had a further tedephone
discussions with the husband. Her note of onehofké telephone
attendances reads (in effect):

Would like minute of agreed orders filed as soorpassible to deflect
specific performance by purchaser.

It was common ground that that note recorded @it to that
effect by the husband to the practitioner, and wWwads to that effect were
said in another telephone call on the same day.

On the same day, Ms Vanderfeen drew a letter to Abeng
Principal Registrar of the Family Court. The letteshich was marked
‘'urgent’, enclosed the signed minute of agreedrerdie would appear to
have been sent to the Family Court on 7 Decemb@4.2@t is the content
of that letter, and the filing of the minute of semt orders which give rise
to the alleged misconduct referred to paragraptaga) paragraph (b) of
the allegations. The letter requested that theuteirbe referred to a
Registrar for orders to be made in Chambers, antineged:

It is requested that the matter be dealt with agater of urgency. There
are pressing tax liabilities which needed attendog The parties need to
give effect to the terms of the Minute in ordenteet these liabilities.

We also seek that once orders are made, the obdeextracted on an
urgent basis so that settlement of the terms obtller can take place as
soon as possible.

This matter is listed in the maintenance list fdrlecember 2004, and for
a pre-trial conference on 13 January 2005. Upders being made, these
listings can be vacated.
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The minute of consent orders provided for the fem®f the
Ardross property to the client subject to a mortgaand the transfer by
the client to the husband of her interest in twimeotproperties subject to
mortgages. Paragraph 4 of the minute provided that

The husband indemnify the [client] with respect any damages or
liabilities arising from the offer and acceptaneted 14 day of November
2004 with respect to the [Ardross] property.

Ms Vanderfeen said that she had been made awdhe ¢dfusband's
tax liabilities at the meeting on 30 November 20(&he said that there
was also urgency in the situation by reason of mdpey hearings, and
her concern that the husband may change his midcdhanproceed with
the transfer of the Ardross property to the cliemhich Ms Vanderfeen
considered to be in the client's interests. Sldendit consider it either
necessary or appropriate to refer to those redsonggency in her letter.
She said that the idea of deflecting a specifiégperance application by
W was not 'in her thinking at all' when she wrotee tletter of
7 December 2004. We will return to that evidencenore detail below.

On 9 December 2004, the Family Court made ordetsrms of the
minute of consent orders.

On 22 December 2004, solicitors acting for W, Matkys, sent a
facsimile to Law West, an associated firm of Patiarand Dowding,
noting that a search had revealed a caveat onrtpegy, and seeking
confirmation that Law West acted for the clienty lBcsimile of the same
date, Ms Vanderfeen replied confirming that Pattersnd Dowding acted
for the client and advising that the caveat wassteged on behalf of the
client to protect her interest in the Ardross prope

On 24 December 2004, Mackinlays sent a facsimiledtierson and
Dowding, marked to the attention of Ms Vanderfeeithe facsimile
referred to the contract and said 'Because of #dweat (the husband)
cannot give good title and settlement has not tgiane'. Mackinlays
suggested that the settlement of the contract pthcand that the
settlement proceeds be lodged in an appropriateuatdo enable the
client and the husband to resolve their respedi&ens to the proceeds.
It concluded that if the matter were protracted arwblved court action,
losses to the husband might impact on the naturéhefsettlement
between him and the client.
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Patterson and Dowding then sought to arrange setle of the
transfers pursuant to the Family Court order. Traesfers were to be
effected within 28 days of the making of the orders

On 6 January 2005, the practitioner wrote to thebhnd concerning
completion of the necessary documents for settlemeifhe letter
enclosed a copy of the facsimile from Mackinlays teda
24 December 2004, and said:

Quite apart from the time limit in the Family Cowntder, the letter from
Mackinlays would suggest there is an element oty in having the
properties transferred. This particularly reldtethe [Ardross] property.

The husband responded by facsimile on the same d#le
complained that certain things he was asked tondtheé facsimile of
6 January 2005 from Patterson and Dowding wereg@onsibility of the
client, and not him, and concluded:

In the event your client / your office does notwdoat is necessary to give
effect to the settlement, | will make applicatiamdahave it set aside, and
proceed to trial.

It is apparent that attempts were then made to tievéusband sign
transfers of all the properties the subject of dbasent order, and some
difficulties were encountered in that regard.

On 12 January 2005, Ms Vanderfeen sent an email the
conveyancing clerk within Patterson and Dowding lidgawith the
matters concerning execution of the transfershdmh email she said:

Also so you know, | have had Mackinlays on the gh@rave ignored), so
we need to do this quickly, can you get on to fthent] to get those tsfrs
asap. If she has signed them, then | suggest weedb ones to send to
him to sign first.

On the following day, 13 January 2005, Ms Vanderfegote to the
husband enclosing transfer of land forms and sgekis signature. The
letter concluded:

We have again been contacted by Mackinlays witha@sto this property.
Given that our client is ready to proceed with extgo this property, and
that Mackinlays is pushing for a response, canghiperty be transferred
to our client notwithstanding that you are not setalproceed with respect
to the refinancing of the other two properties.

On 14 January 2005, Mackinlays sent a further fhaibsi to
Patterson and Dowding. The letter referred topted@e calls made on
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11 January and 12 January 2005 which had not bestarned.
Mackinlays advised that they had instructions tués proceedings in
respect to W's contract to buy the Ardross propentyl again suggested
that settlement proceed so that the proceeds becradable for
distribution between the husband and the clienheyTsought a reply
within seven days.

On 17 January 2005, the settlement clerk telephtmedlient. Her
note records:

Told her we are getting persistent letters from kifalays and the matter is
urgent.

In a subsequent telephone call on the same daykiMags' letter of
14 January was read to the client by the settleclerk.

Eventually, on 31 January 2005, Ms Vanderfeen di¢ak to a
solicitor from Mackinlays. She told him that shasanot in a position to
give details of her client's interest in the prapeand that the client was
‘using [the Ardross property] to put pressure om ltisband’. In cross-
examination, Ms Vanderfeen explained that that exsause she did not
want to complicate the matter by having Mackinlalesaling with the
client when they were also dealing with the husbade could not recall
what she meant by the comment about putting pressuthe husband.

On 9 February 2005, Mackinlays issued a noticeetdult addressed
to both the husband and the client. Ms Vanderfemrame aware of that
notice when told about it by the client on 10 Feloyu2005. Ms
Vanderfeen took no steps at that point to notifyckialays of the
proposed transfer, nor to notify the Family Codrthe claim by W.

In late February 2005, the responsibility for tile fvas transferred
to another solicitor within Patterson and Dowdiagd Ms Vanderfeen's
involvement with the matter was limited to execgtian affidavit in
late 2005 in the context of proceedings commenneitie Family Court
by W to set aside the order for transfer of therdsd property. What
finally occurred, after many months of litigatiomas not clear from the
evidence before the Tribunal, but we were advidet W ultimately
succeeded in having the property transferred to him
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The practitioner's purpose in seeking transfer dfet Ardross property

The Complaints Committee's contention

36

37

The Complaints Committee maintains that the condhlentified in
paragraphs (a) to (d) of the allegations is noteddent upon the
determination of the practitioner's state of mindirdentions alleged in
paragraph (e). Rather, the Complaints Committeéntaias that the
conduct identified in each of paragraphs (a) toafdpunts to professional
misconduct, or at least unsatisfactory professia@oalduct, regardless of
whether Ms Vanderfeen intended to defeat the rightsV to have the
property transferred to him. It is neverthelesgidal to deal with the
guestion of her intention first, as determinatidntleat issue informs at
least some of the conclusions which should be eshah relation to the
conduct identified in paragraphs (a) to (d).

The Complaints Committee's case relies heavilyromference as to
Ms Vanderfeen's intention to be drawn from the deentary records and
the admitted facts. The matters upon which the @amts Committee
relies to draw the inference as to Ms Vanderfestage of mind are as
follows:

)] her knowledge, from the telephone conversatian o
3 Decembel004 with the husband, that the purchaser
was threatening specific performance;

i) the husband's request made in two telephone
conversations on Decembel004 to file the minute of
agreed orders as soon as possible 'to deflect fgpeci
performance by the purchaser' and the fact thanihate
of agreed orders was submitted under coveringr [t
day with a request for urgent attention;

i) the lack of any basis for concluding that patal tax
liabilities gave rise to urgency for the ordersb® made
more quickly than in the ordinary course;

Iv) the absence of any other cogent explanation dor
apparent change of position by Ms Vanderfeen whereb
she changed from a view that her client would net b
entitled to a transfer of the Ardross property luMt's
claim was resolved, to a position of seeking toeutty
have the property transferred, notwithstanding her
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knowledge that W was maintaining his claim for spec
performance.

v)  the practitioner's refusal to provide any infation to
Mackinlays concerning the orders of the court iiatren
to the Ardross property despite Mackinlays' numsrou
communications;

vi)  the assertion, in Mganderfeen's letter to the husband of
6 JanuarR005, that Mackinlays' letter of 24 December
2004 suggested an element of urgency in having the
properties transferred;

vil) Ms Vanderfeen's letter to the husband oflaBuary2005,
seeking transfer of the property because the clead
ready to proceed and 'given ... that Mackinlays shjng
for a response’;

viii) the notes by the settlement clerk on 17 Jap@®05 of
telephone conversations with the client which reférto
the matter being urgent because of persistentdefitem
Mackinlays.

Ms Vanderfeen's evidence

38

39

40

As mentioned above, Ms Vanderfeen told the Tribuhat, when
she wrote the letter to the courts seeking theningsue of the orders, the
idea of deflecting specific performance was nabeén thinking. She said
that the tax liabilities which were referred to the letter had been
discussed leading up to the conference on 30 NogeglD4. She also
considered the matter to be urgent because ofithending hearings and
her concern that the husband may renege on hisragre.

As to the question of deflecting an application fspecific
performance, Ms Vanderfeen said that that could mmte been her
intention because, as she understood it, the makirggders would not
defeat the purchaser's claim for specific perforeaior any claim under
the contract.

Ms Vanderfeen was cross-examined at some lengglation to her
state of mind as at December 2004. She said tmatirsserted the
indemnity in paragraph 4 of the minute of agreedews to protect the
client against any liability in relation to damageat the husband might
be required to pay to W to compensate him for #ikire on the part of
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the husband to complete the sale. She agreedshieathought it most
unlikely that W would press for specific performan€ the husband was
offering him damages in lieu of specific performancMs Vanderfeen
acknowledged that there was no discussion at thestimge on
30 November 2004 about the dates by which the masbaax liabilities
had to be paid.

Ms Vanderfeen accepted that she was told on 3 Deeed®04 that
there was no clause in the contract which entitled husband to
discharge the contract. Having been so advisadyibey was then that
her client had no entitlement to a transfer of pheperty unless or until
W's claim was resolved by the payment of damageslien of
specific performance.

Ms Vanderfeen acknowledged that, when the hushk@dder in two
conversations by telephone on 7 December 2004 heatwvanted the
minute of consent orders filed so as to deflectiigeperformance, she
was aware that the husband's efforts to reach mgrewith W had not
progressed positively, and that there was a pdsgibhat W would
continue to press his claim for specific perforran&he said, however,
that at that stage, she still thought it likelyttttee husband would resolve
matters with W. She denied that she thought thiitei client moved in,
W might more likely be prepared to accept damagekeu of specific
performance.

Ms Vanderfeen also acknowledged that, on 7 Dece2@, there
was no discussion about any pressing tax lialslitieat required the
urgent extraction of the orders.

It was put to Ms Vanderfeen that, given her vieat tthe client had
no entitlement to a transfer of the property whilgls claim remained
unresolved and her knowledge that W was maintaihisgclaim, there
was no basis to submit a consent order to the ourtransfer of the
property. She responded that the basis was tkapdities (that is, the
client and the husband) had reached an agreenhantshe wanted that
agreement to stand and that she was leaving tettvisband to negotiate
his way out of the contract. She did not consitleecessary to advise the
Court of the third party's rights under the conttacause, at the time, she
did not consider that what she was doing was iateg with the third
party's rights under the contract. She acknowlédgat that belief was
incorrect. Her evidence in that respect was insteist with evidence
which she gave in the Family Court (in proceedingenmenced by W)
where she acknowledged, in a response to thejudgk, that she knew
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that there was a very good possibility that theseom order would affect
the rights of a third party.

Ms Vanderfeen expressly denied that the reasorwsdieed to have
the orders made and extracted quickly was to emdgde deflect a claim
for specific performance, and that pressing taxiliiies were not the true
reason for the urgency. She stressed that shecara=erned that the
husband might change his mind, and said that, enRéamily Court, the
fact that he had signed a minute of consent ondetdd not mean that he
was bound to the agreement, but could simply irdi¢as wish not to
proceed with the settlement so that the matter evabnén proceed to
hearing.

Ms Vanderfeen accepted in cross-examination thatag a serious
error of judgment on her part not to have told @wurt about the third
party interest, and not to have disclosed the jposib W or his solicitors.

Ms Vanderfeen was asked about her failure to mentin her
facsimile of 22 December 2004 to Mackinlays, thastexce of the
consent orders or the proposed transfer pursuahbse orders. She did
not do so, she said, because she wished to le&wéehie husband to deal
with W and his representatives. She said thatb&wame increasingly
uncomfortable with her failure to respond to Matkys, but wanted to
leave it up to the husband to deal with the issoeserning the contract
and W's claims under it.

As noted above, in her letter of 6 January 2005, Vislsderfeen
asserted that 'the letter from Mackinlays wouldgasg there is an element
of urgency in having the properties transferre®he denied that that
assertion was based upon her underlying purposbtin a transfer of
the property for the client in order to defeat Wlaim for specific
performance. Rather, she said that her concerrilvedsf the agreement
with the husband was not given effect, 'there wdddno incentive for
[the husband] to negotiate his way out of the @mitbecause Mackinlays
were telling me that [W] wanted the contract givefiect to'. She
maintained that her reasons for avoiding spealangdckinlays was that
she did not want to complicate the matter by haviregquestion of W's
claim discussed with her as well as the husband.

In Ms Vanderfeen's email of 12 January 2005 she '‘¢dhave had
Mackinlays on the phone (have ignored), so we rieatb this quickly'.
She explained that the reason she linked Mackihlegstacts and the
need to effect the transfers speedily was becawesavas trying to get the
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husband to talk to Mackinlays and to get the damatg@m resolved. She
accepted a proposition that, in attempting to betttansfers registered,
she was 'trying to get in first' but said that thatuld not have defeated
W's claim. In response to a question from the dnd, Ms Vanderfeen
said that the point of getting the transfer to¢hent effected quickly was
that 'she would have then had the property (andhtisband) would have
negotiated out of the contract’. She said thahtlsband's thinking of the
time was that, if the property were transferredyduld put him in a

stronger negotiating position, but that that washer position (although
at one point she suggested she may have shardtahbght).

Conclusions on purpose

50

51

We are mindful that, in considering the allegaticagainst the
practitioner, the Tribunal must, in accordance withat is often referred
to as the Briginshaw standard, feel an actual psren of the occurrence
or the existence of a relevant fact in determinnigether or not the case
has been made ouBriginshaw v Briginshaw(1938) 60 CLR 336 at 361
- 362; Neat Holdings Pty Ltd v Karajan Holdings Pty Lt(1992) 110
ALR 449.

The documented records identified by the Complaasmittee
demonstrate a connection between Ms Vanderfearsaiis to have the
orders made urgently, and the transfer of the Aslgroperty effected
quickly, on the one hand, and W's continuing intantto obtain
performance of the contract on the other hands dhifficult to conclude
other than that Ms Vanderfeen's motivation wasnterefere with W's
claim given:

* the request by the husband to have the orderaotet! urgently so as
to 'deflect' W's claim;

* Ms Vanderfeen's quite inappropriate failure tospend to
Mackinlays' repeated communications;

* the connection between those failures and thd teebtain speedy
transfer of the Ardross property which is refertedn the letter of
6 January 2005 to the husband;

» the reference in the email of 12 January 200Gemeed to effect the
transfers quickly because 'l have had Mackinlayshenphone (have
ignored)’, the reference in the Iletter of 13 Jap@&05 to
'‘Mackinlays ... pushing for a response' as a reasoitrdnsferring
the Ardross property before the other properties;
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 the failure by Ms Vanderfeen to disclose the tmiwation to
Mackinlays in a conversation with the solicitorfraVMlackinlays on
31 January 2005, and after the issue of the defaatice on
9 February 2005; and

» the inconsistency between the evidence giveheoltibunal on this
point and her evidence in the Family Court (reférte in [44]
above).

Ms Vanderfeen's explanation was, in essence, tlead&l not wish
to interfere with the dealings between the husband W and his
solicitors in relation to the contract. Her ex@aaon for the urgency in
obtaining the transfer focused, in her evidencehat hearing, on the
concern that the husband might resile from the eagest if the consent
orders were not made quickly, or might not use fhik endeavours to
negotiate a resolution with W if the transfer had Ibeen effected. Those
explanations do not, however, explain the practéits repeated
references to Mackinlays' attempts to contact bea eeason for urgency,
nor her failure to disclose W's claim to the Couift. as the practitioner
maintained, she held the view that the transfer lavonot affect
W's ultimate entitlement to a transfer were he twspe his claim for
specific performance and that, so long as W maiathihis claims, the
client would ultimately have to surrender the propd¢o W, it is very
difficult to see why, and it was not explained bys Manderfeen, she
would have allowed the client to incur the expeofssettlement, moving
into the property, and expending (as she did) manreyhe property, at
the risk that the whole transaction would be unvebun

Whilst it is undoubtedly true that, given the clisnknowledge of
W's prior equitable interest, W was bound to sudcee obtaining a
transfer of the property if he were to pursue Ights, the registration of
the client as proprietor of the property undoubtedimplicated the action
which W would necessarily have to take to enfonserights. So long as
the property remained in the name of the husbgmeLifsc performance
could be obtained by a simple action on the conhtrec the
Supreme Court. The client was not a party to thatract. Alternative
remedies would have been required as against taet ¢b obtain re-
transfer. As it turned out, the client commencedceedings in the
Family Court to set aside the consent orders, ndotdas a preliminary
step to an action for specific performance in thgr8me Court. It
follows that, even if registration of the client m®prietor of the Ardross
property would not have defeated W's ultimate sgittundoubtedly put
additional obstacles in W's way, and thus was yikat least, to provide a
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disincentive to him pursuing specific performanosteéad of a damages
claim against the husband.

Ms Vanderfeen said that her motivation for her amtdvas a desire
to have the transfer proceed, so that her cligetsire to receive and live
in the Ardross property could be met. The posgibivf the husband
changing his mind, or not achieving a resolutiothvWV, threatened that
objective. Ms Vanderfeen said, and we accept, shatwas anxious to
avoid those threats to the settlement. That mal ave been her
primary motivation for her conduct. However theidewce strongly
supports, and we find, that Ms Vanderfeen was m@istivated, in seeking
urgent extraction of the orders and speedy tranefethe Ardross
property, by an intention to defeat, if only by nmak more difficult,
W's claim to a transfer of the property pursuarthecontract.

We accept her evidence that she believed that tiseamd would
ultimately settle W's claim, but we find that theucse of conduct upon
which Ms Vanderfeen embarked was intended to erehtrat prospect.

Against that finding, we turn to consider the pautar allegations of
professional misconduct. Before doing so, it isassary in light of the
respondent's submissions, to consider the defnsitiof professional
misconduct.

Professional misconduct

57

During the course of his closing submissions, celn®or
Ms Vanderfeen submitted that a finding of profesalomisconduct, in
essence, requires a finding that a practitionaotsa fit and proper person
to engage in legal practice. That proposition lmaks para (a) of the
definition of professional misconduct found in $34@f the Legal
Profession Act 2008 (WA) (LP Act). That subsection provides:

(1) For the purposes of this Act -

professional miscondudncludes -

(@) unsatisfactory professional conduct of an Aalstn legal
practitioner, where the conduct involves a subgibair
consistent failure to reach or maintain a reasanabl
standard of competence and diligence; and

(b) conduct of an Australian legal practitioner wWier
occurring in connection with the practice of law or
occurring otherwise than in connection with thecpice of
law that would, if established, justify a findinbat the
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practitioner is not a fit and proper person to eggan
legal practice.

58 The relationship between para(a) and para (b) 403¢1) was
discussed by the Tribunal lregal Practitioners Complaints Committee
and Seglef[2009] WASAT 205 at [97] - [99] where the Triburesid:

97

98

99

The use of the word 'includes' in the definitiors 403 of the 2008
Act suggests that (a) and (b) are intended to bemeles of
conduct which will constitute ‘professional miscanti and are not
intended to be exhaustive of what constitutes gzsibnal
misconduct. see DC Pearce and RS Geddes, Statutory
Interpretation in Australia (6th ed, 2006) at 2325p] and the
cases cited therein. In that context, we viewafa (b) as discrete
examples of conduct which will constitute professibmisconduct.
In order to constitute ‘professional misconduttis inot necessary
that the conduct both meets the description inafa) justifies a
finding that Mr Segler is not a fit and proper magrdo engage in
legal practice under (b). Para (b) of the defimtin s 403 of the
2008 Act clearly covers a far wider range of cordilian that
described in (a) of that definition, including camatl which occurs
otherwise than in connection with the practice a. The
essential characteristic of the range of conductichivhis
encompassed by s 403(1)(b), however, is that tradwct justifies
a finding that a practitioner is not a fit and peopperson to engage
in legal practice. That is not an essential charetic of the
conduct described in s 403(1)(a) of the 2008 Aat.other words,
not all instances of 'professional misconduct' wiilolve the
conclusion that a practitioner is not a fit and g@o person to
engage in legal practice.

The view we take of s 403(1) is also consisteitit the fact that
the orders which may be made by the Tribunal up@king a

finding that a practitioner is guilty of professammisconduct are
not confined to orders which would preclude thecptianer from

legal practice: see s 438(2) and s 439, s 44Gald of the 2008
Act.

There may, however, be instances of conduct lwustifies a

finding that a practitioner is not a fit and projperson to engage in
legal practice for the purposes of the definitiansi403(1)(b) but
where the factual context for that conduct involaesubstantial

failure to reach or maintain a reasonable standarcompetence
and diligence. That was the basis on which we rstoed the

LPCC to put its case against Mr Segler.

59 That is the approach we adopt for present purposés we
understand the Complaints Committee's case, it pugs allegations
against Ms Vanderfeen on the basis of para (a)40f3¢1) of the LP Act.
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We note, in passing, that it is open to the Tribdodind a person guilty
of unsatisfactory professional conduct even thoagheferral to the
Tribunal alleges professional misconduct - LP A443.

Complaint (a) - Filing consent orders without diszdure to the third party and
the Court

60

61

62

63

It is not in dispute that, at the time the minuteonsent orders was
filed, the practitioner knew of W's claim to ani#ament to transfer the
property. Nor is it in dispute that Ms Vanderfekd not notify W of her
intention to file the minute or the fact that itthilaeen filed, or that she did
not notify the Family Court of the claims of theirthparty. In her
response, the practitioner, Ms Vanderfeen, dessisieading the letter of
7 December 2004 as 'a serious error of judgment'her evidence, she
accepted that her failure to notify the Court os\terest, and her failure
to notify W also amounted to serious errors of judgt. Those
acknowledgments were made, however, on the bagisegbractitioner's
contention that it was no part of her thinkingneerfere with the exercise
by W of his rights under the contract. Having doded that it was part
of Ms Vanderfeen's motivation that the consent radeould deflect the
claim for specific performance, we consider thatfihng of the minute in
the circumstances referred to in the complaint dm@sunt to conduct
which involves a substantial failure to reach orintean a reasonable
standard of competence and diligence.

Legal practitioners perform a vital role in the adistration of the
law. Orders of a court affect rights and liabagi of parties, and
potentially impact on persons who are not partiesthte particular
proceedings. Courts depend upon legal practitoongr disclose
information within their knowledge which might imga upon the
propriety or appropriateness of orders being sougfhis trite to observe
that a legal practitioner's duty to the Court onkas their duty to the
client.

In this case, if proper disclosure were made toRamily Court at
the time the consent orders were submitted, itbmconfidently be said
that the Court would not have made the orders withmoviding the
affected third party, W, with the opportunity to beard. The non-
disclosure by Ms Vanderfeen prevented the Counnfraursuing that
course.

Undoubtedly, Ms Vanderfeen took the action that digk in the
mistaken belief that, by doing so, she was furtigeher client's interests.
She failed, however, in her higher duty to the Cour
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Notifying W of the proposal to obtain consent osderould have
enabled W to take steps to preserve his interegtsdeking some
appropriate remedy to prevent the orders being maltethe context
where the Court had no notice of the third pantyterests, we consider
the failure to notify W to be also a serious falwf Ms Vanderfeen's
professional duty.

For those reasons, we find complaint (a) is esthet.

Complaint (b) - Misleading the Family Court

66

67

68

69

The practitioner is alleged to have intentionaltyrecklessly misled
the Court in two respects. The first relates t®rimasons for the urgency
in having the Court's orders made. The reasomgivehe letter to the
Court of 7 December 2004 was that pressing talitiab needed to be
attended to, and that the parties needed to gheetdb the terms of the
minute in order to meet those liabilities.

Tax liabilities had been the subject of discussimetween the
husband and Ms Vanderfeen and the client beforeaanide meeting of
30 November 2004. Although it is not readily agparto us how the
consent orders would operate to provide immedmanteld to the husband
to meet those liabilities, we accept that a reafwnendeavouring to
resolve the matrimonial property dispute was tobéndhe parties to
arrange their affairs and, undoubtedly, to endfdehiusband to deal with
his tax liabilities. As was conceded by Ms Vanderi, however, she had
no information as to precisely when the outstandmgwas to be paid,
and as to whether obtaining the orders within adews, as distinct from
within (possibly) up to six weeks, was critical fwayment of the
outstanding tax liabilities. Thus, while we accdpat resolution of
taxation issues was an objective of the matrimosedtlement, and that a
speedy resolution was desirable from that aspewaias not, in our view,
the sole or main reason for the urgency in haviregconsent orders made.

Rather, we consider that the overwhelming inferetaccée drawn
from the coincidence of the husband's requestye ke orders extracted
urgently in order to deflect specific performanaad the letter the same
day to the Court seeking the urgent extractionhef order, is that one
reason for urgency was that expressed by the hdsaad adopted by
Ms Vanderfeen.

It follows that the reason expressed in Ms Vandgrte letter of
7 December 2004 for the urgency of the extractibthe orders was not,
by itself, the reason for urgency. It was notlevant to the question of
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urgency, but given Ms Vanderfeen's lack of inforo@mtas to how
pressing the liabilities were, it ought not havermeroffered as the sole
motivation for urgency. In that sense, the lettas misleading.

70 The letter was also said to be misleading in thédilled to disclose
that there was a third party who ought to be hégrthe Court. That is,
In essence, an allegation of misleading by silertdaving concluded that
Ms Vanderfeen had a duty to the Court to disclbeedlaims of W, and
that a Court, in exercising its functions relies mactitioners fulfilling
their duty, we consider that the failure to diselod/'s interests was
misleading. The Court undoubtedly proceeded onadsmumption that
there was no impediment to the parties givingdmiters.

Complaint (c) and Complaint (d) - failures to noyifW and the Court after
orders had been made

71 Allegation (c) is of a failure to notify W that tleeder had been made
by the Court, and allegation (d) is a failure tdifyothe Court after the
orders were made that W had reserved his rightselation to the
property. These are allegations in essence, ofluinwhich is a
continuation of the conduct which constitutes atean (a).

72 Ms Vanderfeen does not dispute that she failedottynW or his
solicitors of the fact that the order was made,dues she dispute that she
failed to advise the Family Court, after the ordersre made, that W
reserved his rights as purchaser of the propertyhose failures
undoubtedly occurred for the same reasons thapithetitioner engaged
in the conduct referred to in allegation (a). Tmgoing failure to covey
the relevant information to both the Court and V@8, in our view,
therefore be characterised in the same way as we ¢ttearacterised the
conduct referred in allegation (a). Accordinglye %ind that allegation (c)
and allegation (d) are established.

Complaint (e) - intending to defeat the third palsyrights

73 For reasons which we have addressed above, tean is made
out.

Complaint (f) - misleading the Complaints Committee

74 This allegation is based upon the contents of wstteis written by
Ms Vanderfeen to the Complaints Committee in resporto the
complaints.

Page 21



75

76

77

[2011] WASAT 118

The first letter which is the subject of complaista letter dated
3 July 2006. That letter was written in responseatletter from the

Complaints Committee dated 15 May 2006. In the
Complaints Committee's letter, it set out, in nureldeparagraphs, the
facts as wunderstood by the Committee. Paragrapdf 8 the

Complaints Committee's letter referred to the negonhs between the
practitioner, the client and the husband whichttethe preparation of the
minute of consent orders. In her response to thatagraph,
Ms Vanderfeen made reference to the informal cenieg on
30 November 2004, and said:

During the conference | asked [the husband] ablmustate of the contract
he made with the purchaser. [The husband] saitd hHbawould check

whether he could get out of the sale of the prgpelte told me that there
was a clause in the contract which would enable tunget out of the

contract and the worst that could happen was tbamhy have to pay
some damages to the purchaser. | asked [the hiistmana copy of the

contract but he said he did not have one with him.

The Complaints Committee's letter then recited ¥MatVanderfeen
had failed to make it known to the Court that theperty had been sold
and of W's interest, and proceeded by paragrajb adsert:

Both [the husband] and the practitioner Ms Vandsrfevere at all times
fully aware that the fact of the said sale and éhestence of the said
interest in the equity of the purchaser thereumde matters which ought
to have been brought to the attention of the Cadmén a request was
made that consent orders be made by the Court.

In response to that assertion, Ms Vanderfeen said:

14.  As noted above, | was misled by [the husbasdpahe nature of
the contract made by him with the purchaser. ikedeupon his
representations as to the status of the contr8ctth [the client]
and | were led to believe that [the husband] hateacape clause’
and that he could get out of the contract. [Thesbland]
subsequently admitted to me that there was no sscaipe clause,
but continued to represent that he could and wgeldout of the
contract.

Relying upon [the husband's] representations, Isiclemed the
inclusion of the indemnity clause in paragraph 4h& Minute to
be sufficient notice to the Court. At no stage Hakliberately or
knowingly conceal the interests of the purchasamfthe Court. If
| had known the true position and had not reliedrujthe husband]
as to the status of the contract, | would have ssdlithe client]
that no settlement could be reached in relationth® [street
address] property without the purchaser being mémt of any
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proposed orders which touched on that property l@andng the
opportunity to be represented before the Court whesh orders
were considered.

Ms Vanderfeen's letter concluded:

With the benefit of hindsight | appreciate thathiosld have taken the
precaution of obtaining a copy of the contract frfihe husband] before
the Minute of Consent Orders was signed by [theb&nd] and [the

client]. If I had been dealing with an unrepresentayman, | most

certainly would have done so. However, becausead dealing with a

fellow solicitor, | made the mistake of relying brs advice as to the terms
of the contract and the question of whether hectbuing it to an end. |

have never knowingly misled the Family Court and dot do so on this

occasion.

The Complaints Committee alleges that the assartidoy
Ms Vanderfeen set out above, namely that she had basled by the
husband's representations, and as to what she \wau&ldone if she had
known that the husband would not be released flmencbntract, were
misleading.

In her response to the complaints filed with theibdmal,
Ms Vanderfeen asserted that the allegation thathsloebeen misled by
the husband's representations was accurate. #e tcomplaint that she
would have acted differently if she knew the trwesipon, she asserted
that by that passage of the letter 'she soughbhweay that if prior to
agreeing to the terms of the consent order with fthsband] (this is the
reference to 'settlement’) she knew that [the mdjbaould not be able to
arrange for the contract with W to be terminateel would not have filed
the orders without W having an opportunity to barkdé

In her written witness statement, Ms Vanderfeenltdedh the
matter this way:

As to my letter of 3 July 2006 to the LPCC | addiskem that | had relied
upon [the husband's] representations. | stated tied been led to believe
that there was an 'escape clause', and that hd getibut of the contract.
| went on to say that he had subsequently told neeet was no such
clause, but that he continued to represent he @nddvould get out of the
contract. Also in that letter | sought to distirsfubetween the situation
when | was relying on representations made byHhtisband] and what my
position would have been without those represemtati What | was
trying to say was that if | had known prior to 7deenber 2004 that [the
husband] would not be able to get out of the cahtravould have insisted
that the purchaser be advised of the proposedsrder
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As we understand the practitioner, what she wasmgayas that,
notwithstanding that she knew that W was pursuisgcltaim for specific
performance, she accepted that the husband wotihdatgly be able to
negotiate the resolution with W, and that if shd kaown that that would
not occur, she would have advised her client tloasettiement could be
reached in relation to the property without W bein§prmed of the
proposed consent orders.

Ms Vanderfeen's letter does not set out all ofehents in detail. It
Is clear, however, that the 'representations’ medeto in paragraph 14 of
Ms Vanderfeen's letter were the representationttfeahusband could and
would get out of the contract made after he haditekinto her that there
was no 'escape clause'.

In our view, the letter did not assert that she wd know of the
absence of a clause which would enable the hustmabd released from
the contract prior to her lodging the minute of emt orders with the
Court. The reference to having been misled byhbgband was not
misleading if it was a reference to the initiauation as asserted by the
husband up until the time that the husband 'sulesglyuadmitted' that
there was no such clause. Although the letterois particularly well
drafted, we consider that it does not convey aeréies that, when she
submitted the minute of consent orders, she wasernithe belief that a 'get
out' clause was in the contract. We do not condidat aspect of the
complaint to be made out.

The second aspect of the complaint is that Ms Vidaede misled the
Complaints Committee in asserting that she woulcehacted differently
if she knew the true position. We have acceptat] thhen she lodged the
minute of consent orders, Ms Vanderfeen did belihat the husband
would be able to resolve W's complaint so that Wildanot pursue his
claim for specific performance. In our view, Msnéerfeen's letter,
properly construed, asserted that had she knowhusieand would not be
able to complete that negotiation, she would hatedadifferently. That
was consistent with her evidence at the hearing vaaccept that it was
likely that had she thought the husband would rbmately extricate
himself from the contract, she would not have pedese to obtain the
orders. We therefore find that the second aspécthe complaint
concerning the letter of 3 July 2006 is not made ou

In reaching that finding, we acknowledge that Ms\¥@feen knew,
at the time she filed the minute of consent ord#rat there was no
guarantee that the husband would in fact resoleenthtter with W, and
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that W was continuing to press his claims for sipeperformance at that
point in time. It would have been appropriate ¥ts Vanderfeen to have
set out more fully all of the circumstances in hesponse to the
Complaints Committee and to have drawn her respanigemore care.
Although the response is amenable to criticismhat tespect, we do not
consider it, on strict analysis, to be misleading.

The second letter which is the subject of complard letter from
Ms Vanderfeen to the Complaints Committee date8dfmember 2006.

That letter was written in response to an enquioy further
information from the Complaints Committee by lettedated
8 September 2006.  That letter commenced by adyidimat the
Complaints Committee had resolved neither to dagh the matter of
enquiry in the exercise of its summary professiomggciplinary
jurisdiction nor to refer it to the State Adminative Tribunal. The letter
explained the reason for that conclusion and caeatidhe practitioner in
relation to what was described as 'such a serivas @ judgment having
such significant consequences'. The letter thecluded:

The Committee further directed that | invite yougtmto your letter to the
Acting Principal Registrar of 7 December 2004 aradtipularly to the
paragraph commencing 'lt is requested ...". The Citteenwould like
you to explain the circumstances that brought alyoutr making these
statements to the Acting Principal Registrar. Bpshf your present duties
permit you could let me have something within te&tril4 days.

The paragraph in respect of which comment was doisgbet out
above at [18] above. It deals with the need te gaffect to the terms of
the minute in order to meet pressing tax liabgitie

Ms Vanderfeen responded by letter of 15 Septemb@6.2 That
letter reads:

Thank you for your letter of 8 September 2006.

In response to your query about the letter to tbeng Principal Registrar,
from documents provided by [the husband], | was rewtat he had
substantial outstanding income taxation liabiliti¢§he husband] had on a
number of occasions expressed the concern thatlidbdities were
outstanding, incurring interest and needed to be. pprhe husband] was
concerned that if the debts were not paid prompiy the taxation office
would take steps to recover the debt.

At the informal conference, if not also previoudithe husband] made it
clear to me his desire to resolve financial mattgth his wife. He saw it
as necessary to quickly enter into the Consent rCadd have the order
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pronounced so that he could attend to the paynfemsalebts. From the
information disclosed by [the husband] as to hisaficial affairs, it
appeared to me that the matter between the pameded to be resolved
before he would be in a position to pay the debt.

It was on this basis that | made the request tmatmatter be dealt with
urgently.

Ms Vanderfeen's letter was written in a somewhatsual context.
The Complaints Committee's letter of 8 Septemb@62Lggests that the
outcome of the Committee's decision had been detedn It then sought
information about a particular passage in the firagér's initial response.
Ms Vanderfeen's evidence to the Tribunal was thatsmaw the enquiry as
focused upon her knowledge about the husband'didbiities. She
responded accordingly. There is nothing in Ms \@afekn's response of
15 September 2006 which is inconsistent with tloesfas we have found
them.

The Complaints Committee's concern is, in essenhaf the
practitioner's letter implicitly asserts that theegsing tax liabilities were
the true reason for urgency. In our view, howetrex,way the request for
further information was couched, and the contexwch the enquiry
was made, leaves some doubt as to the focus oértbmiry. If, as is
apparently the case, Ms Vanderfeen misunderstoed pibint of the
enquiry, we do not consider it reasonable to cateclihat Ms Vanderfeen
intended to mislead the Complaints Committee, alea@d that the
response can fairly be said to be misleading.

Accordingly, we find that allegation (f) is not nedut.

Complaint (g) - all of the conduct referred to ira) - (f)

94

This aspect of the complaint is essentially the¢neif the individual
matters of complaint do not by themselves amountptofessional
misconduct, taken together, they do. Given oudifigs in relation to
complaints (a) - (e), it follows that the condueferred to in those
paragraphs together, would amount to professions¢onduct. For the
purposes of penalty, we consider that it is appat@ito see the conduct
in complaints (a) - (e) as elements of the samguided objective.

Character references

95

At the conclusion of the hearing, counsel for MswWarfeen
tendered a number of character references for Msl®&deen from
professional colleagues of high standing. Theyewendered on the basis
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that they may be relevant to an assessment of Mdaféeen's credibility
which had been challenged in cross-examinationesbence, the referees
asserted that conduct of an unprofessional nataddabe quite out of
character, and that Ms Vanderfeen is held in hegard by professional
colleagues in the family law area.

96 We have had regard to those references, but iview, they do not
provide any basis for us to depart from our fingdilgsed on our detailed
review of the evidence, both oral and written thais presented to the

Tribunal.
Conclusion
97 For the reasons set out above, we find that thectipomer,

Sally Marjorie Vanderfeen, engaged in professianaconduct between
about 7 December 2004 and 31 January 2005 in thenenaalleged in
paragraphs (a) - (e) of the Complaints Committaegjation.

Orders

1. There is a finding that the practitioner Sallyar\rie
Vanderfeen (‘the practitioner') between about 7eDdaer
2004 and 31 January 2005 engaged in professional
misconduct by:

(@) Filing a minute of consent orders in the Family
Court of Western Australia for the transfer of a
property situated at [property address], Ardross
(‘the property') from the registered proprietor of
the property to the practitioner's client:

(1) in circumstances where the practitioner
knew that a third party claimed, or may
claim, rights as a third party purchaser of
the property, including a right to a transfer
of the property to the third party;

(i) without notifying, or attempting to notify,
the third party of the practitioner's
intention to file the minute of consent
orders or the fact that the minute had been
filed;

(i)  without notifying, or attempting to notify,
the Family Court of Western Australia of
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the fact that a third party claimed, or may
claim, rights as a third party purchaser of
the property;

Intentionally, alternatively, recklessly mistizag
the Family Court of Western Australia:

(1) as to the reasons why the registered
proprietor of the property and the
practitioner's client sought to have orders
made urgently by the Court in terms of the
minute of consent orders;

(i) that there was no third party who ought be
heard by the Court before orders were
made in terms of the minute of consent
orders;

Failing to notify, or attempt to notify, theirth
party who had, to the practitioner's knowledge,
reserved his rights as a third party purchasenef t
property, that orders had been made by the Family
Court of Western Australia in terms of the minute
of consent orders for the transfer of the property
from the registered proprietor to the practitioner’
client;

Subsequent to orders being made by the Family
Court of Western Australia in terms of the minute

of consent orders, failing to notify, or attempt to

notify, the Court that a third party had reserved

his rights as a third party purchaser of the

property, in circumstances where the practitioner
knew that the third party had expressly so

reserved those rights;

Attempting to have the property transferredrfro
the registered proprietor of the property to her
client for the purpose of defeating any right bg th
third party to have the property transferred to the
third party;

all of the conduct referred to in (a) - (e).

Page 28



[2011] WASAT 118

2. The matter is listed for directions at 10 am on
6 September 2011 in order to make directions aheo
determination of penalty.

| certify that this and the preceding [97] paratnigpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE J A CHANEY, PRESIDENT
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