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JUDGMENT OF THE COURT

JUDGMENT OF THE COURT : This is an appeal from a decision of
the State Administrative Tribunal of 22 May 2009 which the Tribunal
found the appellant guilty of unsatisfactory cortdby unprofessional
conduct and ordered that his local practising fteste be suspended for
three months. The appellant contends that theumab erred in
concluding that he was guilty of unprofessionaldigst and, alternatively,
that the penalty of suspension of his practisingjfezate was excessive in
the circumstances. It was common ground thatappeal is not limited
to a question of law but that the appellant mayhweave, appeal on any
ground: s 105(13)Sate Administrative Tribunal Act 2004 (WA) (the
SAT Act).

The relevant facts

2

The appellant was admitted to practice on 6 A@BI. At the time
of the relevant events in 2004 he was employed salieitor by Bruce
Havilah & Associates (the firm).

On or about 18 March 2004, Ms PL (the client) insted the firm to
act for her in an application to tax the costs ef Former solicitors,
Hammond Worthington. What steps were taken inaesp to those
instructions prior to 13 August 2004 is not appargom the appeal
papers. Relevantly, however, on or about 13 Audi@fi4, Registrar
Rimmer granted an extension of time within whice thient could:

(@) request itemised accounts from Hammond Wortbmgand

(b) on payment to Hammond Worthington of the reeplifiling and
taxation fees, request that the itemised accouatsaked by a
taxing officer of the Supreme Court.

Hammond Worthington provided the client with thesniised
accounts for taxation on or about 27 August 20@4,the client did not
pay the filing and taxation fees.

The appellant assumed the day to day conduct ofnthtter in
October 2004, under the supervision of a princgighe firm, Mr Bruce
Havilah.

On 22 December 2004, Hammond Worthington appliestrige out
the client's application for a further extensiontiofie. That application
came before Registrar Rimmer on 14 February 2008r Hewitt, a
solicitor employed by the firm, attended the hegrom behalf of the
client, the appellant having a pre-existing comreittnin another court.
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JUDGMENT OF THE COURT

10

The Registrar ordered that unless the client pagdfiling and taxation
fees by 4.00 pm on 15 April 2005 the extensiorimétto request taxation
of the bill of costs be revoked. The Registrapasdered the client to
pay Hammond Worthington's costs of the applicatiored at $400, by
4.00 pm on 15 April 2005. It appears that thentligttended for part of
the hearing, having arrived after it had started.

Mr Hewitt wrote to the client on 16 February 200&nfirming the
outcome of the hearing and confirming that she \issle to pay to
Hammond Worthington the total sum of $837.30 byater than 15 April
2005. That amount was made up of a filing fee1f(§ a taxation fee of
$297.30 and $400 for the costs of the applicatibB@2oDecember 2004.
The letter went on to say:

We confirm our Mr Hewitt's advice to you after thearing to secure this
money as soon as possible and provide it to oucepfso that we can
forward it to Hammond Worthington well before tHémal deadline. ...

If you have any further queries please feel freedatact our Mr Will
Vogt.

On or about 11 April 2005, the client telephoned finm to enquire
how the amount should be paid. She was informedthay firm's
receptionist, identified as Natalie, that someonauld call her back.
Having heard nothing, the client telephoned tha foan 13 April 2005 and
again spoke to Natalie. The client said she hadribney and would be
bringing it in. Natalie told her to bring it in sla as that would make it
easier if it had to be paid out urgently. Nataliso told her to write to the
firm to alert it to fact that the money was coming.

On 13 April 2005, the client wrote to the firm bgckimile. The
facsimile was addressed to Mr Havilah but it haal fihm's file reference
on it. In the facsimile, the client acknowledgexteipt of the letter of
16 February 2005. She said (relevantly):

I will bring the amount of $837.30 in cash and payo Natalie your
receptionist early Thursday morning (09:00) 14 ApGOS5.

The facsimile was received by the firm on 14 Ap20D05 and
Mr Havilah placed it in the appellant's in-tray dmat day. At about
9.10 am on 14 April 2005 the client paid the amaantash to the firm.
An employee from the firm's accounts departmend @ money into the
firm's trust account.
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JUDGMENT OF THE COURT
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12

13

14

15

On 14 April 2005, the appellant was engaged in arihg at the
Midland Magistrates Court. The hearing lasteddaly and the appellant
did not see the facsimile until some time aftet0O4éh on the following
day, 15 April 2005. At that point he was unawair¢ghe client's telephone
conversation with Natalie. The appellant made ermepu about the
payment and found that the money had been paidth@ofirm's trust
account. He telephoned the solicitor concernddbatmond Worthington
and informed him that he would arrange immediatetya trust cheque to
be drawn and couriered to Hammond Worthington. 3Jdlesitor did not
indicate whether late payment would be accepted.fatt it was not
accepted.

On 21 April 2005, the appellant spoke to the clibgttelephone.
Before the Tribunal there was a conflict betweea dippellant and the
client as to that conversation. The client saidt tehe informed the
appellant of her telephone conversation with Natabout the payment of
the money. The appellant, on the other hand, tat the client had
referred to having spoken to Natalie but she didtelb him what Natalie
had said to her. He said that when she mentiomathd spoken to
Natalie he had cut her off as he considered that Wwhd been discussed
between the client and Natalie was irrelevant.wilt be necessary to
come back to this issue shortly.

On 25 April 2005, the client wrote by facsimile tdr Havilah
complaining about the appellant's conduct of thé&emna In the facsimile,
the client, among other things, set out a chronploigthe events which
led to her complaint. In that chronology, the mlisaid that on 21 April
2005 she had spoken to the appellant by telephotiéndormed him that
she had been told by Natalie that the amount shioalgaid to the firm
direct. The client said the appellant had told $iee should not accept
information from the firm's receptionist and acalbker of being difficult.

Mr Havilah wrote to the client by email on 27 Ap&i005. He
informed her that the firm was not prepared to maKerther application
on her behalf to extend the time allowed in theeosdbf February 2005
unless she paid the filing fee on the applicationthe sum of $147.
Mr Havilah said that he intended to charge her faking any such
application and for the time required to answer ¢@mnplaint about the
appellant's conduct.

On 28 April 2005, the client paid $147 in cash ke tfirm and
instructed the firm to make the application, whicHuly did. In support
of the application, the appellant swore an affidaated 28 April 2005.
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JUDGMENT OF THE COURT

Relevantly for present purposes, the appellant sEghan pars 3 and 4 as
follows:

3. On 15 April 2005 | was handed a facsimile leftem [the client]
dated 13 April 2005. Annexed hereto and markedh Wit letters
'WV1'is a copy of the facsimile letter dated 13riRR005. The
amount of $837.30 as stated in the facsimile letter3 April 2005
was paid into my firm's trust account on 14 Aprd03. That
amount was required to be paid to the Practitiofammond
Worthington Lawyers, not to the solicitors for tfedient], Bruce
Havilah & Associates. The [client] did not infonme that she had
paid the amount into my firm's trust account. Tinee in which
the payment was made to our trust account did hotvame to
transfer the amount so that compliance of RegisRammer's
Orders could be complied with [sic].

4. Although 1 verily believe that every effort wasde by the [client]
to pay the amount of $837.30 in accordance withatttkers made
by Registrar Rimmer on 14 February 2005 the [c]ienade an
error in relation to the intended recipient of #rmaount required to
be paid and no notice of the payment was broughtytattention
until late afternoon on 15 April 2005.

16 The client's application was heard by Master Sawteon 31 May
2005. The appellant appeared on behalf of thentclién the course of
argument before the Master, the appellant saidlbsnfs:

MR VOGT: It's probably easier if | explain it thigay. On 13 April 2005
the [client] provided my firm with a facsimile stag that she intended to
pay cash to my firm's account the amount requie®37.30. The
following day she would do that.

THE MASTER: Yes.

MR VOGT: 1 didn't get that facsimile letter untib April 2005 because |
was in a trial the day prior. It was received iy m-tray | think on the
14th. 1 didn't read it until later on 15 April 2B0vhich is the date to
comply. | say in this affidavit that the [cliendjd not tell me that the
moneys were in my trust account so that | could dath it. In this
affidavit | state that | verily believe that thdigmnt] intended to comply
with that order, but simply didn't do the rightrtgiby telling me so that |
could deal with it on the basis it was erroneoyslid into our account, not
either to the Supreme Court or Hammond Worthingtorhat date.

17 On 1 June 2005, Master Sanderson dismissed thécatpph and
ordered the client to pay Hammond Worthington's txosf the
application.
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JUDGMENT OF THE COURT

The statutory provisions

18 Before turning to the proceedings before the Trabuih is necessary
to mention briefly the statutory framework underieththe complaint
against the appellant fell to be determined. At time the conduct in
guestion occurred the relevant statute waslLigal Practice Act 2003
(WA). On 1 March 2009 that Act was repealed ampdaeed by the_egal
Profession Act 2008 (WA). Pursuant to s 621(1) of thegal Profession
Act, the Tribunal may deal with a complaint which wasdaorior to
1 March 2009 under thieegal Practice Act if the complaint has not been
finally dealt with. In this case, the responderajgplication to the
Tribunal was made on 3 December 2008 under s 18ff(he Legal
Practice Act and had not been finally dealt with.

19 The complaint before the Tribunal alleged that #ppellant had
engaged in 'unsatisfactory conduct' within the nmegarof the Legal
Practice Act and (as the complaint was amended) 'unsatisfactory
professional conduct' or 'professional miscondugtder the Legal
Profession Act. The Tribunal found that the appellant was guiiy
‘'unsatisfactory conduct’. The Tribunal also wentto find that the
appellant's conduct constituted 'professional nmdoeot' under thé.egal
Profession Act.

20 There was an issue between the parties as to whitthaelevant
sanctions were those contained in tlegal Practice Act or the Legal
Profession Act, but it was accepted that nothing turned on thatther
purposes of the appeal and it is therefore unnapess consider it.

The proceedings before the Tribunal

21 The Legal Practitioners Complaints Committee allegbat the
affidavit sworn by the appellant on 28 April 200asvmisleading and that
at the time he swore the affidavit the appellardvkrt was misleading or
was reckless as to whether or not it was misleadiglso alleged that
the submissions made orally by the appellant orM&81 2005 were
misleading and at the time the appellant made thobmissions he knew
they were misleading, or was reckless as to whetharot they were
misleading.

22 The hearing before the Tribunal took place on 23 @09. Both
the client and the appellant gave evidence. Thenttd evidence
(relevantly) was that in their telephone conveosatf 21 April 2005 she
had told the appellant about the arrangement stientzale with Natalie.
The client said she told the appellant that Nathhd said to bring the
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23

24

25

26

27

money to the office and to send a facsimile conhgrthat she was doing
that.

The appellant gave evidence (relevantly) that ek uraderstood the
letter of 16 February 2005 (which he had read atualthe time it was
sent) to mean that if the client could not pay a@ngount well before the
deadline then she should pay it direct to Hammonatrthihgton. The
appellant said that in his telephone conversatiath yihe client on
21 April 2005 she did not inform him of the arrangnt she had made
with Natalie. In cross-examination, the appellaats referred to his file
note of the conversation, in which appear the wttie spoke to Natalie'.
The appellant said that when the client mentionexhking to Natalie he
would have cut her off and told her to move onh® iteal issues. He said
he would have done so because he was not intenestdtht she had said
to the firm's receptionist.

The appellant said that when he swore the affidand made the
submissions he believed the client had done thengvrtiing in not
informing him that she had paid the money to tlhe fiand that she had
made a mistake in paying the money into the fitimist account instead
of to the court or Hammond Worthington.

On 22 May 2009, the Tribunal delivered its decisidinfound that in
swearing the affidavit and making the oral submissithe appellant had
conveyed a misleading impression to the courttti@tclient had, without
prior arrangement, paid a sum of money to the frather than to
Hammond Worthington. It found that the statemeémtthe affidavit and
in oral submissions that the client had been ioramr paying the money
to the firm were misleading.

Turning to the question of intention, the Tribudal not accept the
appellant's evidence as to his interpretation ef léiter of 16 February
2005. The Tribunal found that the appellant's rprietation was not
reasonably open and was not credible. The letéamnty and the appellant
understood it to mean, that the client was to payntoney to the firm.

Nor did the Tribunal accept the appellant's evigems to the
telephone conversation on 21 April 2005. The Tmaduaccepted the
client's evidence that in that telephone conveseathe had informed the
appellant of the arrangement with Natalie. Thedmal noted that the
client's evidence was not directly challenged iossrexamination and it
was corroborated by the facsimile which the clseit to Mr Havilah on
25 April 2005. In addition, the appellant's fileta of his conversation
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28

29

30

31

with the client on 21 April 2005 recorded that thent 'spoke to Natalie'.
The appellant had given evidence that it was hastpre to write down in
file notes only the salient points of a convergatio

The Tribunal found that in making the misleadingtesnents in the
affidavit and submissions the appellant intendedhislead the court. It
reached that view because, first, the appellantaveere of the terms of
the letter of 16 February 2005; secondly, on 21lA2005 he became
aware of the arrangement between the client analidathirdly, the
appellant could have cured to some extent the atdslg statements in his
affidavit by oral submissions before the Master ibstead confirmed the
misleading affidavit; and, fourthly, the appelldnatd a very real motive to
mislead the court by suggesting that it was thentk fault the deadline
had been missed, namely, to avoid any professionalvil liability for
the firm's and the appellant's defaults.

On the question of penalty, the Tribunal did notegt that the
appellant's relative inexperience and the appdesmhkt of supervision of
his work were mitigating factors. It consideredattithe duty not
intentionally to mislead the court was fundamentahnd while the
Tribunal accepted that the conduct was of a 'oh@atlure’, it noted that
the appellant had had an opportunity to correctrtpression during his
oral submissions but instead had read the affidadtby his submissions
had exacerbated the misleading nature of the affidd’he Tribunal did
not consider that the annexure of the client'sifiaitss of 13 April 2005
was a mitigating circumstance in light of the ssabmissions that were
made.

The question of penalty was considered at a sulese¢diearing on
10 June 2009. In oral reasons given by the Tribtlvad day, it said:

It is our view that the standing of the legal pesien and protection of the
public are so important that to mislead a court daées a term of
suspension of the practise certificate. It is eakto the confidence that
practitioners have in each other and that the puids in the profession.
Having said that a period of suspension of a actertificate is
mandated, we were presented with a large rangeitgfatng factors in
favour of [the appellant]. Whilst those mitigatifectors do not wipe out
the mandative suspension, they do affect the tésuspension (ts 26).

Later in its oral reasons, the Tribunal rejectesubmission put on
behalf of the appellant that neither the public tiwe legal profession
would expect a practitioner to be suspended far gbrt of conduct. The
Tribunal said:
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JUDGMENT OF THE COURT

To the contrary, we think that suspension would ex@ected by the
profession and by the public. As we said we viévas very serious
conduct and with only one appropriate penalty adé to us, that is
suspension. Whether or not the court was actunaibfed is in our view
irrelevant.

We therefore impose a suspension for a periodreetmonths from 1 July
this year (ts 27).

32 Following submissions that the appellant would regsome time to
transfer the matters he was handling to anotheatipcaer, the Tribunal
ordered that the suspension take effect from 1 AugQ09. (The parties
subsequently agreed that the suspension shoulthketeffect until this
appeal has been determined, if it is unsuccessfll.appears that the
written order of the Tribunal was authenticatedrspant to s 74 of the
SAT Act, on or before 16 June 2009 [BAB 53].

33 In its written reasons, delivered on 26 June 200@, Tribunal
appeared to put the matter somewhat differentlyer@ it said:

We consider that the protection of the public, {hetection of the

reputation of the legal profession and the mainteaaf proper standards
in the legal profession require that the usual gssibnal disciplinary

consequences of intending to mislead a court shbeldas a minimum,
suspension from legal practice.

We cannot agree with senior counsel's contentioriie [appellant] that
only the 'most bloody-minded' practitioner or memdiethe public would

consider suspension to be an appropriate pen#y.consider that, in the
circumstances of this case, the protection of thalip, the protection of
the reputation of the legal profession and the teasnce of proper
standards in the legal profession require a sugmersom practice for

three months. In the absence of the mitigatorguairstances to which we
have had regard, in particular the [appellant'sjrresut apparent
professional conduct in preparation of affidavitsl dis pro bono work, a
suspension of six months would have been appredts], [76].

34 It will be necessary to come back to the differasnisetween the oral
and the written reasons for decision.

The grounds of appeal

35 It is unnecessary to set out the grounds of appedull. The
appellant asserts, in substance, that the Tribonaale an error of mixed
fact and law in finding the appellant guilty of wofessional conduct in
that:
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JUDGMENT OF THE COURT

1. it erred in finding that the appellant's affidaef 28 April 2005
and the oral submissions he made on 31 May 200% wer
misleading; and

2. it erred in finding that the appellant made thi&davit and
submissions with the intention of misleading tharto
36 The appellant relies on an alternative ground that:
3. the Tribunal made an error of mixed fact and lawrdering that

the appellant be suspended from practice, in that:

(@) it misdirected itself that a finding of intemally
misleading the court 'mandated' an order for suspen
and

(b) the penalty was manifestly excessive in theurnstances.

Appellant's submissions

37 It was submitted that the Tribunal had erred indifug that the
appellant had conveyed the misleading impressianttiere was no prior
arrangement for the client to pay the money tditine In so finding, the
Tribunal had failed to give consideration to thetfenat the appellant had
annexed the client's facsimile of 13 April 2005 his affidavit. The
facsimile disclosed that the client had advisedfitime she was paying the
money to the firm on 14 April 2005. It was theref@apparent from the
facsimile that there was a prior arrangement fa thent to pay the
money to the firm and that the failure to pay theney to Hammond
Worthington in time was the fault of the firm. THesclosure of the letter
of 16 February 2005 would have added nothing. al$ wot relevant to the
reason why the money had not been paid to Hammoadhiugton in
time.

38 Senior counsel for the appellant argued that thex®no evidence of
any intention on the part of the appellant to naidlehe court. The
appellant had understood the letter of 16 Febr2&@5 to instruct the
client to pay the money to the firm in sufficiemhé to enable the firm to
pay it to Hammond Worthington. The appellant cdased that the client
was in error because she had not paid it in seffictime and therefore
she should have paid it direct to Hammond Wortlangt

39 It was submitted that the finding that the appellaad a motive to
mislead the court was a patent error. There waguidence that the
appellant had such a motive. The motive found Hy Tribunal was
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40

41

speculative, was not put to the appellant, and wesnsistent with the
evidence which the appellant put before the couNothing in the
affidavit or the submissions could possibly be ¢aresl as an attempt to
exculpate the appellant or the firm. The clienswaavare of the letter of
16 February 2005 so the absence of referenceiniahie affidavit was of
no relevance to any possible professional consegseor civil claim by
the client.

On the question of penalty, it was submitted tbatthe basis of its
oral reasons for decision, the Tribunal had proedeoin the erroneous
basis that to mislead a court mandates a termspiesision. There was in
fact no basis upon which the Tribunal could havactaded that only
suspension would serve the objective of protectibthe public, having
regard to the appellant's inexperience at the tihnefact that the events
were now four years old; the appellant's otherwasblemished record;
the fact that the appellant was now practising @ndwn account; the
character evidence on behalf of the appellant;thadact that suspension
would deprive the public of the appellant's consatiée pro bono work as
well as depriving existing clients of his represion.

Although comparable decisions involving misleadoanduct were
cited to the Tribunal, no mention was made of thanthe Tribunal's
reasons. It was submitted that the cases demtethtitaat suspension is
not 'mandatory’ in cases involving misleading candu

Respondent's submissions

42

43

It was submitted that the Tribunal had not erredeciding that the
affidavit and submissions conveyed a misleading r@sgion. The
statements made by the appellant conveyed the ssiprethat just before
the deadline the client had decided of her owntieolito pay the money
to the firm and that there was no prior arrangenremiace for her to do
so. The absence of reference to the arrangemerthanletter of
16 February 2005 and with Natalie on 13 April 20G@5)abled the
appellant to describe the payment of the moneneditm as 'erroneous'.
In his oral submissions, the appellant effectivayfirmed and repeated
the statements made in the affidavit.

It was submitted that the Tribunal was entitleditaw the inference
that the appellant had intended to mislead the tcoufhe Tribunal
correctly found that he had a very real motive ¢osd, namely to avoid
professional or civil liability. The circumstanceswhich the misleading
affidavit and misleading submissions were made vaéwae sufficient to
support the inference that the appellant had sowterenfor conveying a
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44

45

46

47

misleading impression that the client had paid rtieney without any
prior arrangement. The question of motive was aased with the
appellant during cross-examination when it was fmthim that he
refrained from contacting the client after discovgrthe money had not
been paid by the deadline because he realisechéhand the firm had
made an error. The appellant denied that thatelvad entered his mind.
The question of motive was also canvassed in th&ng submissions of
counsel for the appellant and the appellant wagewsat motive was a
live issue.

In any event, even if the Tribunal was in error finding the
appellant had a motive to mislead the court, theretd not result in any
injustice to the appellant. Even in the absenaeative, the Tribunal was
justified in drawing the inference that the appllantended to mislead
the court. The appellant was aware from the laifet6 February 2005
and, from his telephone conversation with the dppebn 21 April 2005,
that prior arrangements had been made for the patyaiehe money to
the firm, so that the conduct of the client in payit to the firm was not
erroneous but in accordance with the arrangemenfbe appellant's
asserted understanding of the effect of the lettd6 February 2005 was
not credible. Once that interpretation was rephctiee only inference that
could be drawn was that the appellant intendedotovey a misleading
Impression to the court that the client had errasBopaid the money to
the firm without there being any prior arrangentento so.

The respondent accepted that if in its oral reasbaslribunal had
directed itself that suspension was required in eage involving the
intentional misleading of the court, then it wasemor. It was submitted
that that is not what the Tribunal meant but th&tintended meaning is
reflected in its written reasons.

It was submitted that the penalty was within thege of a sound
exercise of discretion, having regard to the seness of the appellant's
conduct. It was not relevant whether or not tharchad in fact been
misled. The appellant conveyed a misleading ingpoaswhich had the
potential to mislead the court and he intended ithabuld mislead. Nor
Is it apparent whether or not the misleading cohdutact had any effect
on the Master's decision.

The cases referred to by the appellant concernistpating conduct
were said to be not comparable.
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48

49

50

51

52

The first two grounds of appeal can conveniently doasidered
together. In our view, they must fail. The fingithat the affidavit and
submissions were misleading was one that was glegpen to the
Tribunal. The import of both the affidavit and subsions was that the
client had made an error in paying the money tdfithe In the absence
of any reference to the letter of 16 February 2@08 the arrangement
with Natalie of 13 April 2005, the clear impressiam our view, was that
at the last minute the client had taken it uporsélérto pay the money to
the firm rather than to Hammond Worthington, andttton 14 April
2005, without notice to the appellant, she had dame The annexure to
the appellant's affidavit of the client's facsimaie13 April 2005 did not
detract from that, as the facsimile did not retethte letter of 16 February
2005 or the arrangement with Natalie and was nadnsistent with the
import of the affidavit and submissions.

In short, contrary to the references in both th&da¥it and
submissions to the client's 'error', there was mor &y the client. The
client had paid the money to the firm in accordawth the instruction in
the letter of 16 February 2005 (save that she lohdas requested, paid it
well before the deadline) and the arrangement Widtalie of 13 April
2005.

The question then is whether the Tribunal was ledtito find that
the appellant intentionally misled the court.

It was clearly open to the Tribunal to reject tippeallant's evidence
as to his understanding of the letter of 16 Felyr2005. On a fair
reading of the letter, it is very difficult to seew anyone could arrive at
that understanding of it. The Tribunal had the df¢rof hearing the
appellant's evidence on the point and did not belie Nothing that has
been said on behalf of the appellant on this appealld justify
intervention on the ground that such a finding wed open to the
Tribunal.

Similarly, it was open to the Tribunal to accep ttlient's evidence
in preference to the appellant's evidence in rdaspéche telephone
conversation of 21 April 2005. The Tribunal hed#rdir evidence and, as
the Tribunal noted, the client's evidence was supddoy her facsimile of
26 April 2005 to Mr Havilah in which she refers taving informed the
appellant in that telephone conversation of tharegement with Natalie.
That facsimile was sent at a time when, on theenad, the client was
unaware that there was any issue about the cooftéme conversation.
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It was never part of the appellant's case thatdtedverlooked the
letter of 16 February 2005 or the relevant part tbé telephone
conversation of 21 April 2005. His case was tretuhderstood the letter
to instruct the client to pay the money to the fonly if it was paid well
before the deadline, and that the relevant partthed telephone
conversation did not take place. Once that wasctegl it was clearly
open to the Tribunal to conclude that the appeliseinded to mislead the
court, in the absence of some other explanatiomerd was no other
explanation.

However, in our view the Tribunal's finding as totime was not
necessary to its conclusion and we consider theutal erred in making
that finding. It is not difficult to think of pogde motives the appellant
might have had, including motives other than thakentified by the
Tribunal, but the evidence did not permit any pesifinding to be made
as to the appellant's motive. We do not, howesansider that this error
Is a basis upon which the Tribunal's decision ghdod disturbed. The
finding that the appellant had a motive to mislélael court was not an
essential step in the reasoning process that lé¢det@onclusion that his
conduct was intentional.

It is necessary, then, to turn to the third growfidcappeal. Two
attacks are made on the penalty of suspension.fifBieurns on what is
said to be a disparity between the oral reasomiseoT ribunal and its later
written reasons, and the second is that the peisafbanifestly excessive.

It is, of course, quite proper for the Tribunal revise ex tempore
reasons after the order to which they relate has Ibeade authenticated,
so long as the substance of the reasons is not@lt&Such revisions may
be made to correct mistakes of transcription, errof grammar or
infelicities of style, or where by reason of anoerthe reasons plainly
misstate what the decision-maker meant to say, aswl to clarify the
reasons as expressed orallyam v Beesley(1992) 7 WAR 88, 93 - 94;
Bar-Mordecai v Rotman[2000] NSWCA 123 [194] - [195]. See also
Bromley v Bromley{1965] P 111, 116. Where in a particular casdittee
Is to be drawn between permissible alterations drahges of substance
may not always be clear-cut, however.

In our opinion, in this case the change betweerothereasons and
the later written reasons is one of substance as$ dpeyond what is
permissible in the editing of reasons. It app&ans the oral reasons that
the Tribunal considered that where a practitionégntionally misleads a
court, a penalty of suspension is mandatory andtthg question is the
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length of the period of suspension. Suspensi®uah a case was said to
be 'essential to the confidence that practitiomerge in each other and
that the public has in the profession’. Havingchea that view, the

Tribunal turned to the mitigating factors on thesibathat they were

relevant to the period of suspension. Having aw®rsed those factors, the
Tribunal considered that a penalty of three morghspension was

appropriate.

We do not think that that process of reasoningissistent with the
view reflected in the subsequent written reasonat tthe usual
professional disciplinary consequences of intendmgnislead a court
should be, as a minimum, suspension from practe®phasis added),
and that in the circumstances of this case theeption of the public and
the maintenance of proper standards required dtpefasuspension. In
its written reasons, the Tribunal concluded that pleriod of suspension
should be three months, being reduced by the mninigeactors from
what would otherwise have been a period of six imant

As the order of the Tribunal was made and authateiiton the basis
of the oral reasons, in our view it is the orals@ss to which regard must
be had on the issue of penalty.

It was not in issue on the appeal that if the Tmaduacted upon the
basis that a penalty of suspension was the onlglpeapen to it then it
was in error. We are satisfied that the Tribundlefr by directing itself
that suspension was mandatory in a case wheredcdtijorzer is found
intentionally to have misled a court. The disametof the Tribunal is not
limited in that way. Whether a penalty of suspenss appropriate must
always depend upon the facts of the particular.ca3$ere can be no hard
and fast rules, even in cases where a practitisniund intentionally to
have misled a court. We consider, however, thaherfacts of this case
the penalty imposed by the Tribunal was an appat@npenalty and we
would not, therefore, disturb it.

For a practitioner, in the course of his or heicpca, intentionally to
mislead anyone is a serious breach of the prawotitie professional duty.
But the finding in the present case that the appelhtentionally misled
the court is of particular significance. It goesthe very heart of a
practitioner's duty as an officer of the court @hdrefore to the proper
administration of justice. We would respectfullyopt what was said in
that respect by the Queensland Court of Appealha Council of the
Queensland Law Society Inc v Wrigfi2001] QCA 58, a case involving a
solicitor who (among other things) intentionallysheid a court in relation
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to an affidavit relied upon to resist a summarygpent application and
as to the availability of a witness. The courtlsai

A practitioner's duty to the court arises out oé thractitioner's special
relationship with the court; it overrides the datewved by a practitioner to
clients or others ... The lawyer's duty to the comtludes candour,
honesty and fairness. ... The effective administratbthe justice system
and public confidence in it substantially dependas tbe honesty and
reliability of practitioners' submissions to theudo This duty of candour
and fairness is quintessential to the lawyer's aslefficer of the court; the
court and the public expect and rely upon it, nottenahow new or
inexperienced the practitioner. Breaches suchiaste hard to detect and
once established to the requisite standard arerdegeof condign
punishment, not only as a deterrent but also testga the public that such
conduct on the part of lawyers will not be toledat7]. (footnotes
omitted)

A number of factors were put in mitigation to tbmurt, as they were
to the Tribunal. It was submitted that the pramtier was relatively
inexperienced at the time of the conduct, havirentbeen admitted for
only some six years; the conduct was of a one-attinre and was now
some four years old; the appellant had an unblesdisbcord both before
and after the conduct; the appellant had been quadely supervised and
had left the firm in 2007 to start his own legakhgce, which had
procedures in place designed to ensure that deadithd not pass
unnoticed; there was character evidence that irfdbe years since the
conduct the appellant had demonstrated a meticulodsrstanding of the
duties of a practitioner in the preparation of doeuats so there was no
reason to infer any likely repetition of the conguend that suspension
would deprive the public of the appellant's subishmpro bono work as
well depriving his own clients of his services.

It was submitted on behalf of the appellant thaeaalty involving
suspension from practice was excessive and sedecadions were cited
by counsel for the appellant in support of thatsigision. We would note
at the outset that we were referred to only one d¢aghis jurisdiction
(Kyle v Legal Practitioners' Complaints Committ¢e999] WASCA 115;
(1999) 21 WAR 56) where a practitioner has beemdointentionally to
have misled a court or tribunal. Our own reseasdm@ve not revealed
any others.

In Kyle, the practitioner opened the case at trial orbteas that one
of his clients had signed a deed when he knewtliadtwas not the case.
The Tribunal found that the practitioner actedhe expectation that the
true position would be revealed in the course efttlal, so that he did not
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act with the object of ultimately deceiving the douThe practitioner was
reprimanded.

In an unreported matter to which reference was maddmgal
Practitioners Complaints Committee and Havilahg fiumber VR
208/2008, the practitioner was found by the Tribwoahave sworn a
misleading affidavit in the Magistrates Court, Imat the affidavit did not
contain all the material matters, but was founch&ve done so from a
want of care. He was fined $6,000.

In a case to which the appellant referred the Tablaw Society of
New South Wales v McElvennj2002] NSWADT 166, the practitioner
admitted swearing a false affidavit but there was fimding that he
intended to mislead the court. He was fined $3,750

In Legal Practitioners Complaints Committee and Flengifi2006]
WASAT 352, during settlement negotiations over émtitlement to the
assets of an estate, the practitioner misled tiheroparty as to the
existence of a properly executed will by failingdisclose that what he
described as the 'will' had not been signed in raeswe with the
requirements of th@ills Act 1970 (WA). He was fined $7,500.

In Legal Practitioners Complaints Committee and Mortda006]
WASAT 172, the practitioner had failed to pursue ation diligently
with the result that it was struck out for wantmbsecution, and then
failed to advise the client to seek independenicadv For that conduct,
fines of $8,000 and $6,000 respectively were imgasethe practitioner.

Those decisions each involved circumstances sostandie removed
from this case and are not, in my view, of any rassistance. In
particular, onlyKyle involved the element of intentionally misleading a
court and the facts ikyle were quite different.

As we have observed, it is a matter of the utmesbsgsness for a
practitioner intentionally to mislead a court. Téféective administration
of the justice system and public confidence in glistem depends upon
the absolute and unconditional discharge by pransts of their duty of
honesty and candour to the court. It is a dutjusdamental that factors
such as relative inexperience and lack of sup@mwisio not weigh so
heavily in mitigation as they might in other sitoas. A deliberate
departure from the duty must attract a substapealalty. We consider
that in the circumstances of this case the penaftythree months
suspension imposed by the Tribunal was appropriée. would dismiss
this ground of appeal.
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Conclusion

71 No grounds have been shown for interfering withdkeision of the
Tribunal. We would refuse leave to appeal.
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