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and transmitted to the Supreme Court (full benchih & recommendation that
the name of the practitioner be removed from thi &td’ractitioners - Whether
Tribunal has power to make a compensation orderevih@nakes and transmits
a report to the Supreme Court (full bench)

Legislation:

Legal Practice Act 200BNVA), s 215

Legal Profession Act 2008VA), s 28(1), s 260, s 260(1)(j), s 262(1), s 267,
S 411, s438(1), s 438(2)(a), s 438(2)(b), s 438(4B8(4)(b), s 439, s 439(a),
S 440, s 441, s 448, s 448(1), s 448(2)(c), PP1Q3

Motor Vehicle (Third Party Insurance) Act 1948A), s 27A

State Administrative Tribunal Act 20Q0/A), s 87(2)

Result:

Report on Tribunal's findings made and transmittied Supreme Court
(full bench) with recommendation that the namehaf practitioner be removed
from the roll of persons admitted to the legal pssion under thé.egal
Profession Act 2008NVA)

The practitioner is to pay the Legal Profession @laints Committee's costs in
terms of disbursements in the amount of $27,86W0in four weeks of the
publication of this decision

Summary of Tribunal's decision:

Mr Paul John O'Halloran, a legal practitioner, atkedi that he engaged in
professional misconduct in multiple respects comogr fees in four personal
injuries cases. The professional misconduct iredudharging fees that were
grossly excessive in each case. The fees chargeegded reasonable fees by
between 39.7% and 130.1% (alternatively 138.4%).

The Tribunal determined that Mr O'Halloran has bskeown not to be a
fit and proper person to be a legal practition€he Tribunal therefore made a
report to the Supreme Court (full bench) on thedihgs of professional
misconduct with a recommendation that Mr O'HallGsarame be removed from
the Roll of Practitioners.

Mr O'Halloran was also ordered to pay the Legafdasion Complaints
Committee's costs of the proceedings assessed amtbunt of $27,861.20.
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REASONS FOR DECISION OF THE TRIBUNAL :

Introduction

1

Mr Paul John O'Halloran (practitioner), a legal gbteoner, has
admitted that he engaged in professional misconiductultiple respects
concerning fees in four motor vehicle personal riegl matters. The
clients in these matters were Ms R and Mr B (VR &¥@012) and Ms F
and Mr T (VR 30 of 2013).

The admitted professional misconduct includes chgrdees that
were grossly excessive in each case. The feegiathdo the clients
exceeded reasonable fees by $9,759.93 or 47.1%RjM$7,080.90 or
39.7% (MrB), $34,186.54 or 104.6% (MsF), and $3%,41 (or
alternatively $39,957.32) or 130.1% (or alterndivies88.4%) (Mr T).

On the basis of the practitioner's admissions, l@adagreement to
the facts and contentions asserted by the Legdk$¥ion Complaints
Committee (Committee), which are set out below, Tmdunal made
findings in each case that the practitioner hasaged in professional
misconduct pursuant to s 438(1) of thegal Profession Act 2008VA)
(LP Act), in terms which are also set out below.

The practitioner is currently suspended by the drrdd from practise
for six months for professional misconduct in clraggfees that were
grossly excessive in four other matters: segal Profession Complaints
Committee and O'Halloran[2011] WASAT 95 (Q'Halloran No 1) and
Legal Profession Complaints Committee and O'Hallora[2011]
WASAT 95 (S) Q'Halloran No 1 (penalty); see alsoO'Halloran v
Legal Profession Complaints Committ¢2013] WASCA 59 in which the
Court of Appeal dismissed the practitioner's appgainst the Tribunal's
decision inO'Halloran No 1. In these proceedings, the Committee seeks
an order that the Tribunal make and transmit a rnego the
Supreme Court (full bench) pursuant to s 438(20fathe LP Act with a
recommendation that the practitioner be struck @it Roll of
Practitioners. Alternatively, the Committee seelks order pursuant to
s 439(a) of the LP Act that the practitioner's fisitng certificate be
cancelled or suspended and compensation orderagmirg s 441(c) of
the LP Act.

The practitioner contends that the admitted prodess misconduct
in terms of gross overcharging which is the subgdhese proceedings
IS, in the words of Mr GMG Mclintyre SC, who appehfer him, ‘really
part of an ongoing substratum of facts' (T:55.202A.3) which also
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resulted in the findings of professional miscondimcO'Halloran No 1.
Mr Mcintyre submitted that the appropriate disaply consequence of
the findings of professional misconduct in thesecpedings should be
determined as follows:

What we do suggest is that really you need to lglokally at both what
the tribunal did last time and what you ought nowdo in the context of
these further four matters and that the perioduspension ought to reflect
those additional matters, bearing in mind somelapean time. So | may
not have precisely said so, but the likely consaqeeof that is that you
would consider a period of suspension which wowdatditional to what

[the practitioner] is currently undergoingT:55.3, 10.05.13).

For the reasons which follow, we consider that fihdings in the
present proceedings, the agreed facts and comentamd the evidence
presented, demonstrates that the practitionertis ifib and proper person
to remain a legal practitioner and should be strofk the Roll of
Practitioners. We therefore consider that it iprapriate to make and
transmit a report on the findings of professionakaonduct to the
Supreme Court (full bench) with a recommendaticat the name of the
practitioner be removed from the local roll.

Of course, the Court is not bound to follow the biinal's
recommendation and may impose an alternative dilsary consequence
for the practitioner's professional miscondudiegal Profession
Complaints Committee v in de Braek2013] WASC 124 iq de Braek)
at [31].

Findings of professional misconduct

8

Proceeding VR 176 of 2012, concerning professiomatonduct by
the practitioner in relation to Ms R's and Mr B'attars, was commenced
by the Committee on 24 October 2012. On 10 Dece2®®?, the
practitioner filed a Response to the Committeesugds in which he
denied each of the allegations of professional oemdact and, in
particular, denied that the fees he charged thentsli were grossly
excessive and denied that he charged the cliemtsarp to the costs
agreements with them. However, by a written agergmdated
19 March 2013, the practitioner admitted the praifesal misconduct
alleged by the Committee and admitted the Comn'sttetatements of
facts and contentions (set out in the next sedfdhese reasons) and that
the contents of the Committee's Book of Documenied f on
28 February 2013 is evidence of and relevant tgthetitioner's conduct
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the subject of this proceeding. The parties atpeed to the following
consent orders which were made by the Tribunal®March 2013:

Being satisfied by reason of the practitioner's isdians that proper cause
exists for disciplinary action against the practigr, and in order to give
effect to the agreed terms of settlement of thecgmdings, it is on

19 March 2013 ordered pursuant to s.56(l) of 8tate Administrative

Tribunal Act 2004WA) that:

1.

The practitioner engaged in professional misachéh the course
of acting on behalf of Ms R in respect of her cldion damages
arising from a motor vehicle accident:

(@  between about 4 April 2011 and 11 July 2011chgrging
fees that were grossly excessive;

(b)  between about 4 April 2011 and 11 July 2011 by:

(i)

(ii)

charging fees on a basis that was contraryhi® t
terms of a costs agreement made with Ms R and
which resulted in Ms R being charged for certain
items of work in excess of the amounts chargeable
pursuant to the costs agreement;

charging fees on a basis that was contrarythi®
basis upon which the practitioner had disclosed to
Ms R pursuant to a costs disclosure statement fees
would be charged and which resulted in Ms R being
charged for certain items of work in excess of the
amounts chargeable in accordance with the costs
disclosure statement;

(i) rendering additional charges to which thegtii@oner

was not entitled;

(c) between about December 2010 and 4 March 2011 by

(i)
(ii)

contravening [s] 260 of the [LP Act];

further to the above, making a written disclos to
Ms R for the purposes of [s] 260 of the [LP Acthth
was materially incomplete or misleading;

(iif) on about 15 October 2009 sending Ms R a tettat

was misleading, or had the potential to mislead her
as to the content and effect of the costs agreement
she had made;

(iv) further; contravening [s] 267 of the [LP Act];
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(d) on about 8 April 2011 by seeking payment frohe t
Insurance Commission of Western Australia on bebfalfie
defendant of Ms R's costs in an amount in exceshaifin
fact charged to and incurred by her.

2. The practitioner engaged in professional misachéh the course
of acting on behalf of Mr B in respect of his clafor damages
arising from a motor vehicle accident:

(&) between about 5 April 2011 and 11 July 201] ftharging
fees that were grossly excessive;

(b)  between about 5 April 2011 and 11 July 2011 by:

(i) charging fees on a basis that was contraryhi® t
terms of a costs agreement made with Mr B and
which resulted in Mr B being charged for certain
items of work in excess of the amounts chargeable
pursuant to the costs agreement;

(i) charging fees on a basis that was contrarythi®
basis upon which the practitioner had disclosed to
Mr B pursuant to a costs disclosure statement fees
would be charged and which resulted in Mr B being
charged for certain items of work in excess of the
amounts chargeable in accordance with the costs
disclosure statement;

(i) rendering additional charges to which theqti@oner
was not entitled.

(c) between about 10 September 2009 and 1 Oct@ler 2y:
(i) contravening [s] 260 of the [LP Act];

(i) further to above, making a written disclostweVir B
for the purposes of [s] 260 of the [LP Act] thatswva
materially incomplete or misleading;

(iif) on about 1 October 2009 sending Mr B a letieat
had the potential to mislead him, as to the content
and effect of the costs agreement he had made;

(d) on about 8 April 2011 by seeking payment frohe t
Insurance Commission of Western Australia on betfalfie
defendant of Mr B's costs in an amount in excesthaif in
fact charged to and incurred by him.

Proceeding VR 30 of 2013, concerning professionakcamduct by
the practitioner in relation to Ms F's and Mr T'attars, was commenced
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on 11 February 2013. The practitioner did not eshthe Committee's
allegations of professional misconduct made againish in this

proceeding. By a written agreement dated 2 A3 the practitioner
admitted the professional misconduct alleged by @wmmmittee and
admitted the Committee's statements of facts amtéentions (set out in
the next section of these reasons). The partiss abreed to the
following consent orders which were made by thédmal on

10 May 2013:

Being satisfied by reason of the practitioner's isdrans that proper cause
exists for disciplinary action against the praotigr, and in order to give
effect to the agreed terms of settlement of thecgedings, it is on

10 May 2013 ordered pursuant to s.56(1) of Btate Administrative

Tribunal Act 2004WA) that:

1. The practitioner PAUL JOHN O'HALLORAN (the prdixiner)
engaged in professional misconduct in the courseabing on
behalf of Ms F in respect of her claim for damagsasing from a
motor vehicle accident (the claim):

(@ between about 29 November 2006 and 15 July 26y1
charging fees that were grossly excessive;

(b)  on about 29 November 2006, by entering intaiéiem costs
agreement with Ms F:

(i) which purported to allow him to charge Ms F mor
than that allowed by th®lotor Vehicle (Third Party
Insurance) Act 194BWA) (MV Act) and the
relevant costs determinations in force from time to
time during the practitioner's retainer, for legabts
subject to the MV Act and those determinations];]
and/or

(i) the terms of which were unreasonable.

(c) between about 15 September 2008 and 4 July 201
billing Ms F for legal services rendered in respettthe
claim contrary to the manner in which the practiéo had
represented or agreed he would do so when he coostien
acting for Ms F;

(d) in March 2009 by misleading Ms F as to the $agbon
which the practitioner had represented or agreed e
would bill for legal services provided by the piacher in
respect of the claim;

(e) in November 2006 by failing to provide MsF hvit
information about party and party costs before ahiered
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into a costs agreement, contrary to a representaiade by
the practitioner to Ms F that he would do so.

The practitioner engaged in professional misachéh the course
of acting on behalf of Mr T in respect of his clafor damages
arising from injuries he received from being strumk a motor
vehicle (the claim):

(@)

(b)

(€)

(d)

between about 15 September 2005 and 29 Jul 260
charging fees that were grossly excessive;

between about 15 September 2005 and 29 July 200
charging fees on a basis that was contrary todhmas of a
costs agreement made with Mr T and which resutieddn T
being charged for certain items of work in excetdhe
amounts chargeable pursuant to the costs agreement;

on about 15 September 2005 by providing mistepd
information to Mr T in a costs disclosure statemahout
when the practitioner was entitled to, or wouldyder bills
to Mr T for legal services;

between about 5 October 2007 and 29 July 2009 b
rendering interim bills to Mr T more frequently thahe
practitioner had previously represented he would.

Agreed facts and contentions

10 The facts and contentions agreed by the partieasaf@llows:

Agreed facts in relation to all matters (VR 176 02012 and VR 30 of 2013)

(1)

(2)

3)

The practitioner was admitted to legal practice
Western Australia on 23 December 1980.

At all relevant times the practitioner held arrent
practising certificate.

At all relevant times:

(@)

(b)

until 18 November 2010 the practitioner praectis
on his own account under the name Paul
O'Halloran & Associates;

after 18 November 2010 the practitioner practis
on his own account under the name O'Halloran
Legal.
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Agreed facts in relation to Ms R's matter (VR 176 62012)

(4)

(5)

(6)

(7)

(8)

9)

On about 10 September 2009, Ms R:

(@) retained the practitioner to act on her belralf
relation to a litigious matter being her claim for
damages arising from a motor vehicle accident
(the matter);

(b) entered into a costs agreement with the
practitioner in respect of that retainer (costs
agreement);

(c) signed a document provided to her on behalf of
the practitioner entitled '‘Costs Statement’;

(d) signed by way of acknowledgement a letter from
the practitioner to Ms R purporting to be a
disclosure for the purposes of Rule 18 of the Law
Society's Professional Conduct Rules (the Law
Society costs disclosure).

At the time of entering into the costs agreeiméfs R
was also provided on behalf of the practitionerhwat
document entitled 'Costs Disclosure Statementingldb

the Legal Profession Act 2008 (costs disclosure
statement).

The costs disclosure statement was providddgdr for
the purpose of the practitioner complying with his
obligations under s 260 of the LP Act.

Relevantly, both the costs agreement and ths&tsco
disclosure statement provided in substance andteffat

all legal services rendered by or on behalf of the
practitioner would be charged on the basis of tapent
performing those legal services in increments of si
minute units.

The costs agreement did not permit the praceti to
render a charge to Ms R in respect of the printifig
documents.

In respect of the matters required to be dssrlopursuant
to s 260(1)(c) and (f) of the LP Act:
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(@) the costs disclosure statement contained the
following:

'Estimates

This practice estimates your total costs of praxgdiegal services
at:

$10,000-$20,000
The costs you may recover are estimated at $5,06(B80

The costs you may have to pay are estimated [&$D-$20,000'

(b) the Law Society costs disclosure contained the
following:

'Costs Estimate

It is impossible to give a quote of the total pesienal fees and
disbursements the matter will likely cost. Coste aubject to
GST. However, based on your instruction to dae can provide
a range of estimates of the likely cost of the aratbmpleting that
part of the work on your matter up to pre-trial fence.

Please be aware that situations can and do arifeeigourse of
your matter which means that our estimates mayetbised. It is
advisable to ask for updated estimates as the prodeeds.

Estimates of professional fees: Between $10,000620¢000
Estimates of cost recoverable: Between $5000 aBd$0

Estimates of costs payable: Between $10,000 an@$Q0

In respect of the matters required to be dsssdl pursuant
to s260(1)(j) of the LP Act, the costs disclosure
statement contained the following:

'‘Any time limits that apply to the taking of any adion referred
to in the preceding paragraph,;

(1) the time limit for seeking costs assessmenteurivision 8
is one year and extension of that limit may be &buxy
application to the Court;

(i)  an application to the Supreme Court to setdasa costs
agreement may be made an (sic) any time withinaBsyef
making the agreement but delay in making applicatiay
be taken into account against you;

Page 11



(11)

(12)

(13)

(14)

(15)

(16)

[2013] WASAT 105

(i) a complaint must be made within 6 years oé thlleged
conduct unless the Legal Practitioner's [sic] Caimpé
Committee otherwise determines (s 411)'

By a letter to MsR dated 15 October2009 the
practitioner, in substance, represented that thstsco
agreement permitted him to charge a minimum stahdar
charge of two tenths of an hour per page for outgoi
correspondence, court documents, statements, pandfs
the like.

Between about 10 September 2009 and 28 Juile #te
practitioner, both directly and through his emplesye
rendered legal services to and on behalf of MsSR in
relation to the matter.

The matter:
(@) was routine in nature;

(b) did not involve any factual or legal issuesttha
were complex or difficult;

(©) did not require any greater amount or different
type of legal services, than would normally be
expected to be required for a routine motor
vehicle accident claim.

Prior to September 2010 unbilled charges fegal
services had been recorded by or on behalf of the
practitioner in respect of the matter totalling ercess

of $10,000.

Prior to December 2010 unbilled charges fogale
services had been recorded by or on behalf of the
practitioner in respect of the matter totalling ercess

of $20,000.

On about 23 March 2011 the matter was settteterms
that included, relevantly and in effect, that the
Insurance Commission of Western Australia (Insueanc
Commission) would pay to Ms R:

€)) the sum of $37,500 by way of agreed damages;
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(b) her costs of the action to be taxed.

On about 4 April 2011 the practitioner receiv behalf

of MsR from the Insurance Commission the sum
of $37,385.35 which was, on about that date, paimthe
practitioner's trust account.

On about 5 April 2011 the practitioner rendete Ms R
a tax invoice (the 5 April tax invoice) for legatrsices
rendered by the practitioner in relation to the terat
comprised of:

(@) professional fees of $24,783 (exclusive of GST)
(b) GST on professional fees of $2,478.28;

(c) disbursements of $1,030.20 (exclusive of GST);
and

(d) GST on disbursements of $103.02.

The 5 April tax invoice included standard ges of two

six minutes units or two tenths of an hour per péage
certain items of outgoing correspondence, rathan th
charges based on the time spent (in increments of
Six minute units or one tenth of an hour) in pregaand
settling that correspondence.

The charging of two six minutes units or twaths of an
hour per page for items of outgoing correspondence:

(@) was contrary to the provisions of the costs
agreement;

(b) was contrary to the basis upon which the
practitioner had disclosed to Ms R pursuant to the
costs disclosure statement fees would be charged;
and

(c) resulted in Ms R being charged amounts forg¢hos
items of outgoing correspondence in excess of the
amount chargeable in accordance with the costs
agreement and/or the costs disclosure statement.
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The 5 April tax invoice also included a 'disfement’
charge of $658.24 (inclusive of GST) for 'Printing'

On about 5 April 2011 the practitioner caused:

(@) an amount of $28,394.30 to be paid from the
monies held in the practitioner's trust account on
behalf of MsR to the practitioner's general
account in payment of the practitioner’s invoice
dated 5 April 2011;

(b) an amount of $6,991.05 to be paid from the
monies held in the practitioner's trust account on
behalf of Ms R, to Ms R;

(c) the balance of the monies held in the pracidits
trust account on behalf of Ms R, in the amount of
$2,000, to be retained in the trust account.

On about 8 April 2011, the practitioner sentaused to
be sent to the solicitors for the Insurance Comionss
draft bill of costs for taxation in respect of thatter in
the amount of $42,442.60, for the purpose of seekin
payment from the Insurance Commission of that arnoun
as Ms R's costs incurred up to that date.

On about 11 April 2011 the practitioner remdeto Ms R
a tax invoice for legal services rendered by the
practitioner in relation to the matter comprised of

(@) professional fees of $1,744 (exclusive of GST);
(b) GST on professional fees of $174.40.

On about 11 April 2011 the practitioner causau
amount of $1,918.40 to be paid from the monies eld
the practitioner's trust account on behalf of M&Rhe
practitioner's general account in payment of the
practitioner’s invoice dated 11 April 2011.

On about 28 June 2011, Ms R's costs of théematkere
agreed to be paid by the Insurance Commission en th
amount of $21,276 (inclusive of GST) comprised of:

(@) costs of $17,500;

Page 14



(27)

(28)

(29)

(30)

(31)

[2013] WASAT 105

(b)  disbursements of $3,776.

On about 6 July 2011 the practitioner receigadehalf

of MsR from the Insurance Commission the sum of
$21,276 which was, on about that date, paid int® th
practitioner's trust account.

On about 11 July 2011 the practitioner causeoke paid
from the monies held in the practitioner’s trust@amt on
behalf of Ms R:

€)) the amount of $3,776 to the Legal Aid
Commission of WA for reimbursement of funding
provided to Ms R for disbursements incurred in
respect of the matter;

(b) the amount of $1,310.89 to the practitioner's
general account for the payment of professional
fees in the amount of $1,293.84 (inclusive of
GST) and disbursements of $17.05 (inclusive of
GST) rendered by the practitioner in relation to
the matter;

(c) the amount of $16,189.11 to be paid to Ms R.

The amount paid to the practitioner's genacabunt for
disbursements included charges $4.62 (inclusiv@é $T)
for 'Printing’.

Accordingly, the practitioner rendered to Msahd
received from her:

(@) professional fees in relation to the mattealtioig
$30,490.57, inclusive of GST but exclusive of
disbursements;

(b) ‘disbursement’ charges of $1,130.27, inclusife
GST.

A reasonable charge for the provision of tlegal
services rendered by the practitioner to Ms R speet of

the matter was, inclusive of GST but exclusive of
disbursements, between $20,407.58 and $21,053d0 an
most probably $20,730.64.
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(32) By reason of:

(@) the fact that prior to September 2010 unbilled
charges for legal services had been recorded by or
on behalf of the practitioner in respect of the
matter totalling in excess of $10,000;

(b) the fact that prior to December 2010 unbilled
charges for legal services had been recorded by or
on behalf of the practitioner in respect of the
matter totalling in excess of $20,000;

(©) the inference to be drawn from the amounts the
practitioner in fact charged Ms R that the
practitioner intended to charge Ms R substantially
in excess of $10,000 to $20,000 for legal services
rendered in respect of the matter,

it is to be inferred that the practitioner was aavar some
time from about September 2010, alternatively fiadmout
December 2010, that the practitioner's total costs
providing legal services to her in respect of tledter:

(d) were likely to substantially exceed the range o
$10,000 to $20,000; or

(e) were likely to be about $30,000.

(33) The practitioner did not at any time priodtdarch 2011
disclose to Ms R in writing:

€) that the total costs of providing legal sersite
her in respect of the matter were likely to
substantially exceed the range of $10,000 to
$20,000; or

(b) that the total costs of providing legal serside
her in respect of the matter were likely to be @bou
$30,000.

Agreed contentions in relation to Ms R's matter (VR176 of 2012)

(34) The fees charged and received by the prawgitifor the
legal services rendered by him in relation to thegter
were grossly excessive because:
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(@) the practitioner charged and received the stim o
$30,490.57, inclusive of GST but exclusive of
disbursements, for the legal services he rendered
in relation to the matter;

(b) a reasonable charge for the provision of those
legal services, inclusive of GST but exclusive of
disbursements, was between $20,407.58 and
$21,053.70 and most probably $20,730.64.

The practitioner's letter to Ms R dated 15aDet 2009
was misleading or had the potential to mislead MssRo
the content and effect of the costs agreement sedhat
letter represented, in substance, that the cosee@gnt
permitted him to charge a minimum standard charfge o
two tenths of an hour per page for outgoing
correspondence, court documents, statements, pandfs
the like, when that was not the case.

By charging Ms R by the 5 April 2011 tax invei
standard charges of two six minutes units per dage
certain items of outgoing correspondence, rathan th
charges based on the time spent (in increments of
Six minute units) in preparing and settling that
correspondence, the practitioner charged Ms R loas#s
that:

(@) was contrary to the provisions of the costs
agreement;

(b) was contrary to the basis upon which the
practitioner had disclosed to Ms R pursuant to the
costs disclosure statement fees would be charged;
and

(c) resulted in Ms R being charged amounts forg¢hos
items of outgoing correspondence in excess of the
amount chargeable in accordance with the costs
agreement and/or the costs disclosure statement.

The practitioner charged Ms R and receivednfrioer
$662.86 for the printing of documents when the
practitioner was not, pursuant to the terms of ¢hsts
agreement, entitled to render that charge.
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Section 260(1)(f) and s 262(1) of the LP Aopdther
provide that if the matter is a litigious matterlaw
practice must disclose in writing to a client, befor as
soon as practicable after the law practice ismethin the
matter, an estimate of the range of costs that bey
recovered if the client is successful in the litiga and an
estimate of the range of costs the client may dered to
pay if the client is unsuccessful.

In contravention of those provisions, the ptaoer did
not, by the cost disclosure statement or otherwise,
disclose to Ms R in writing:

(@) an estimate of the range of costs that may be
recovered if she were successful in the matter; or

(b) an estimate of the range of costs Ms R may be
ordered to pay if she were unsuccessful.

Further or alternatively, the cost disclossta@ement was
materially incomplete or misleading as to:

(@) the estimated range of costs that Ms R might
recover if she were successful in the matter;

(b) an estimate of the range of costs that Ms R beay
ordered to pay if she were unsuccessful.

Section 260(1)(j) and s 262(1) of the LP Aogdther
provide that a law practice must disclose in wgtho a
client, before or as soon as practicable after |tve
practice is retained in the matter, any time lintist
apply to the taking of any action being, relevantly
making a complaint under Pt 13 of the LP Act.

Section 411 of the LP Act provides relevandgd in
effect that:

(@) a complaint may be made about the conduct of an
Australian legal practitioner irrespective of when
the conduct is alleged to have occurred,;

(b) however, a complaint cannot be dealt with
(otherwise than to dismiss it or refer it to
mediation) if the complaint is made more than six
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years after the conduct is alleged to have occurred
unless the Committee determines that:

(1) it is just and fair to deal with the complaint
having regard to the delay and the reasons
for the delay; or

(i)  the complaint involves an allegation of
professional misconduct and it is in the
public interest to deal with the complaint.

The costs disclosure statement was matemaijeading

in that it represented that Ms R could not make a
complaint about the practitioner more than six gesdter
the conduct the subject of the complaint had oeclrr

Section 267 of the LP Act provides that a lpkactice
must, in writing, disclose to a client any subs&int
change to anything included in the disclosure dyea
made as soon as is reasonably practicable aftelatihe
practice becomes aware of that change.

In contravention of that provision, the practier did not
at any time prior to 4 March 2011 disclose to M&R
writing:

(@) that the total costs of providing legal sersite
her in respect of the matter were likely to
substantially exceed the range of $10,000
to $20,000; or

(b) that the total costs of providing legal sergide
her in respect of the matter were likely to be
about $30,000.

In sending or causing to be sent to the gohgifor the

Insurance Commission on about 8 April 2011 a dodlft

of costs for taxation in respect of the mattemi& amount

of $42,442.60, the practitioner sought payment ftbm

Insurance Commission of Ms R's costs incurred upabd

date in an amount that substantially exceeded tis¢és c
she had in fact incurred.
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Agreed facts in relation to Mr B's matter (VR 176 d 2012)

(47)

(48)

(49)

(50)

(51)

(52)

On about 10 September 2009, Mr B:

(@) retained the practitioner to act on his bealf
relation to a litigious matter being his claim for
damages arising from a motor vehicle accident
(the matter);

(b) entered into a costs agreement with the
practitioner in respect of that retainer (costs
agreement);

(c) signed a document provided to him on behalf of
the practitioner entitled '‘Costs Statement’;

(d) signed by way of acknowledgement a letter from
the practitioner to Mr B purporting to be a
disclosure for the purposes of Rule 18 of the Law
Society's Professional Conduct Rules (the Law
Society costs disclosure).

At the time of entering into the costs agreemétr B
was also provided on behalf of the practitionerhwat
document entitled 'Costs Disclosure Statementingldb

the Legal Profession Act 2008 (costs disclosure
statement).

The costs disclosure statement was providddrtB for
the purpose of the practitioner complying with his
obligations under s 260 of the LP Act.

Relevantly, both the costs agreement and thstsc
disclosure statement provided in substance andteffat

all legal services rendered by or on behalf of the
practitioner would be charged on the basis of tapent
performing those legal services in increments of
Six minute units.

The costs agreement did not permit the prawgt to
render a charge to Mr B in respect of the printofg
documents.

In respect of the matters required to be dssadl pursuant
to s 260(1)(c) and (f) of the LP Act:
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(@) the costs disclosure statement contained the
following:

'Estimates

This practice estimates your total costs of praxgdiegal services
at:

$10,000-$20,000
The costs you may recover are estimated at $5,06(B80
The costs you may have to pay are estimated [&P$D-$20,000'

(b) the Law Society costs disclosure contained the
following:

'Costs Estimate

It is impossible to give a quote of the total pesienal fees and
disbursements the matter will likely cost. Costs suibject to GST.
However, based on your instruction to date, wepranide a range
of estimates of the likely cost of the matter coetiplg that part of
the work on your matter up to pre-trial conference.

Please be aware that situations can and do aritieeicourse of
your matter which means that our estimates mayebised. It is
advisable to ask for updated estimates as the praxdeeds.

Estimates of professional fees: Between $10,000626¢000
Estimates of cost recoverable: Between $5000 aBdH0

Estimates of costs payable: Between $10,000 an@$Q0

In respect of the matters required to be dsssdl pursuant
to s260(1)(j) of the LP Act, the costs disclosure
statement contained the following:

'‘Any time limits that apply to the taking of any adion referred
to in the preceding paragraph;

a. the time Ilimit for seeking costs assessment munde
Division 8 is one year and extension of that limiy be
sought by application to the Court;

b an application to the Supreme Court to set asid®sts
agreement may be made an (sic) any time withingsye
of making the agreement but delay in making appboa
may be taken into account against you;
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C. a complaint must be made within 6 years of theged
conduct unless the Legal Practitioner's Complaints
Committee otherwise determines (s 411)".

(54) By a letter to Mr B dated 1 October 2009 thacptioner,
in substance, represented that the costs agreement
permitted him to charge a minimum standard charfge o
two tenths of an hour per page for outgoing
correspondence, court documents, statements, pandfs
the like.

(55) Between about 10 September 2009 and 28 Juiie #te
practitioner, both directly and through his emplesye
rendered legal services to and on behalf of MrB in
relation to the matter.

(56) The matter:
(@) was routine in nature;

(b) did not involve any factual or legal issuesttha
were complex or difficult;

(c) did not require any greater amount or different
type of legal services, than would normally be
expected to be required for a routine motor
vehicle accident claim.

(57) On about 23 March 2011 the matter was settteterms
that included, relevantly and in effect, that theurance
Commission would pay to Mr B:

(@) the sum of $30,000 by way of agreed damages;
(b) his costs of the action to be taxed.

(58) On about 5 April 2011 the practitioner receia behalf
of MrB from the Insurance Commission the sum of
$30,000 which was, on about that date, paid int® th
practitioner’s trust account.

(59) The practitioner rendered to Mr B a tax ineoidated
5 April 2011 (the 5 April tax invoice) for legal rseces
rendered by the practitioner in relation to the terat
comprised of:
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(@) professional fees of $20,797 (exclusive of GST)
(b) GST on professional fees of $2,079.70;

(c) ‘disbursement’ charges of $642.40 (exclusive of
GST); and

(d) GST on disbursements of $64.24.

The 5 April tax invoice included standard des of
two six minutes units or two tenths of an hour page

for certain items of outgoing correspondence, rathan
charges based on the time spent (in increments of
Six minute units) in preparing and settling that
correspondence.

The charging of two six minutes units or tweaths of an
hour per page for items of outgoing correspondence:

(@) was contrary to the provisions of the costs
agreement;

(b) was contrary to the basis upon which the
practitioner had disclosed to Mr B pursuant to the
costs disclosure statement fees would be charged;
and

(c) resulted in Mr B being charged amounts for ¢hos
items of outgoing correspondence in excess of the
amount chargeable in accordance with the costs
agreement and/or the costs disclosure statement.

The 5 April tax invoice also included a 'distement'
charge of $491.26 (inclusive of GST) for 'Printing’

On about 5 April 2011 the practitioner caused:

(@) an amount of $23,583.35 to be paid from the
monies held in the practitioner's trust account on
behalf of MrB to the practitioner's general
account in payment of the 5 April tax invoice;

(b) an amount of $5,000 to be paid from the monies
held in the practitioner's trust account on beb#lf
Mr B, to Mr B;
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(c) the balance of the monies held in the practrts
trust account on behalf of Mr B, in the amount of
$1,416.65, to be retained in the trust account.

The practitioner rendered to Mr B a second itaoice
dated 5 April 2011 (the second 5 April tax invoidej
legal services rendered by the practitioner inti@tato
the matter comprised of:

(@) professional fees of $117 (exclusive of GST);
(b) GST on professional fees of $11.70.

On about 8 April 2011, the practitioner sentaused to
be sent to the solicitors for the Insurance Comiamss
draft bill of costs for taxation in respect of thetter in
the amount of $35,111.30, for the purpose of seekin
payment from the Insurance Commission of that arnoun
as Mr B's costs incurred up to that date.

The practitioner rendered to Mr B a tax ineoidated
18 April 2011 for legal services rendered by the
practitioner in relation to the matter comprised of

(@) professional fees of $1,743 (exclusive of GST);
(b) GST on professional fees of $174.30;

(c) 'disbursement' charges of $18.98;

(d) GST on disbursements of $1.90.

The tax invoice dated 18 April 2011 included a
'disbursement’ charge of $0.88 (inclusive of GSai) f
'‘Printing'.

On about 18 April 2011 the practitioner causaul
amount of $1,416.65 to be paid from the monies ield
the practitioner’s trust account on behalf of Mtdthe
practitioner’s general account:

(@) in payment of the second 5 April tax invoiceda

(b) in part payment of the practitioner’s invoicated
18 April 2011.
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(69) On about 28 June 2011, Mr B's costs of theanatere

(70)

(71)

(72)

(73)

agreed to be paid by the Insurance Commission en th
amount of $16,776 (inclusive of GST) comprised of:

(a) costs of $15,500;
(b)  disbursements of $1,276.

On about 6 July 2011 the practitioner receigadbehalf

of MrB from the Insurance Commission the sum of
$16,776 which was, on about that date, paid in® th
practitioner’s trust account.

The practitioner rendered to Mr B a tax ineoidated
8 July 2011 for legal services rendered by thetpi@oer
in relation to the matter comprised of:

(@) professional fees of $1,227 (exclusive of GST);
(b) GST on professional fees of $122.70;

(c) ‘disbursement’ charges of $12.30 (exclusive of
GST);

(d) GST on disbursement of $1.23.

The tax invoice dated 8 July2011 included a
'disbursement' charge of $3.63 (inclusive of GSai) f
'‘Printing'.

On about 11 July 2011 the practitioner causeoke paid
from the monies held in the practitioner’s trust@amt on
behalf of Mr B:

(@) the amount of $1,276 to the Legal Aid
Commission of WA for reimbursement of funding
provided to Mr B for disbursements incurred in
respect of the matter;

(b) the amount of $2,013.45 to the practitioner's
general account in payment of:

(1) the balance of the invoice dated
18 April 2011,

(i) the invoice dated 8 July 2011,
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(c) the amount of $16,189.11 to be paid to Mr B.

Accordingly, the practitioner rendered to Mr&nd
received from him:

(@) professional fees in relation to the matter
totalling $24,922.70, inclusive of GST but
exclusive of disbursements;

(b) 'disbursement’ charges of $741.05, inclusive of
GST.

A reasonable charge for the provision of tlegal
services rendered by the practitioner to Mr B speet of

the matter was, inclusive of GST but exclusive of
disbursements, between $17,607.62 and $18,07588 an
most probably $17,841.80.

Agreed contentions in relation to Mr B's matter (VR 176 of 2012)

(76)

(77)

(78)

The fees charged and received by the praatitidor the
legal services rendered by him in relation to thegter
were grossly excessive because:

(@) the practitioner charged and received the stim o
$24,922.70, inclusive of GST but exclusive of
disbursements, for the legal services he rendered
in relation to the matter;

(b) a reasonable charge for the provision of those
legal services, inclusive of GST but exclusive of
disbursements, was between $17,607.62 and
$18,075.98 and most probably $17,841.80.

The practitioner's letter to Mr B dated 1 (&n2009
was misleading or had the potential to mislead MisBo
the content and effect of the costs agreement sedhat
letter represented, in substance, that the cosee@gnt
permitted the practitioner to charge a minimum déad
charge of two tenths of an hour per page for outgoi
correspondence, court documents, statements, pandfs
the like, when that was not the case.

By charging Mr B by the 5 April 2011 tax incei
standard charges of two six minutes units per dage
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certain items of outgoing correspondence, rathan th
charges based on the time spent (in increments of
Six minute units) in preparing and settling that
correspondence, the practitioner charged Mr B basas
that:

(@) was contrary to the provisions of the costs
agreement;

(b) was contrary to the basis upon which the
practitioner had disclosed to Mr B pursuant to the
costs disclosure statement fees would be charged,;
and

(©) resulted in Mr B being charged amounts for ¢hos
items of outgoing correspondence in excess of the
amount chargeable in accordance with the costs
agreement and/or the costs disclosure statement.

The practitioner charged Mr B and received mfro
him $495.70 for the printing of documents when the
practitioner was not, pursuant to the terms of ¢hsts
agreement, entitled to render that charge.

Section 260(1)(f) and s 262(1) of the LP Aogdther
provide that if the matter is a litigious matterlaw
practice must disclose in writing to a client, befor as
soon as practicable after the law practice ismethin the
matter, an estimate of the range of costs that bwy
recovered if the client is successful in the litiga and an
estimate of the range of costs the client may dered to
pay if the client is unsuccessful.

In contravention of those provisions, the ptaoer did
not, by the cost disclosure statement or otherwise,
disclose to Mr B in writing:

(@) an estimate of the range of costs that may be
recovered if he were successful in the matter; or

(b) an estimate of the range of costs Mr B may be
ordered to pay if he were unsuccessful.
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Further or alternatively, the cost disclossta@ement was
materially incomplete or misleading as to:

(@) the estimated range of costs that Mr B might
recover If he were successful in the matter;

(b) an estimate of the range of costs that Mr B may
ordered to pay if he were unsuccessful.

Section 260(1)(j) and s 262(1) of the LP Aogdther
provide that a law practice must disclose in wgtho a
client, before or as soon as practicable after |tve
practice is retained in the matter, any time lintist
apply to the taking of any action being, relevantly
making a complaint under Pt 13 of the LP Act.

Section 411 of the LP Act provides relevandgd in
effect that:

(@) a complaint may be made about the conduct of an
Australian legal practitioner irrespective of when
the conduct is alleged to have occurred,;

(b) however, a complaint cannot be dealt with
(otherwise than to dismiss it or refer it to
mediation) if the complaint is made more than
six years after the conduct is alleged to have
occurred unless the Committee determines that:

(1) it is just and fair to deal with the complaimving
regard to the delay and the reasons for the delay;
or

(i) the complaint involves an allegation of
professional misconduct and it is in the public
interest to deal with the complaint.

The costs disclosure statement was matemaijeading

in that it represented that Mr B could not make a
complaint about the practitioner more than six gesdter
the conduct the subject of the complaint had oeclrr

In sending or causing to be sent to the gofl&ifor the
Insurance Commission on about 8 April 2011 a dodlt
of costs for taxation in respect of the mattemi& amount
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of $35,111.30, the practitioner sought payment fitbm
Insurance Commission of Mr B's costs incurred ugh&t
date in an amount that substantially exceededadhkts te
had in fact incurred.

Agreed facts in relation to Ms F's matter (VR 30 02013)
(87) On about 29 November 2006, Ms F:

(@)

(b)

(€)

(d)

retained the practitioner to act on her belalf
relation to a litigious matter being her claim for
damages arising from a motor vehicle accident
(the matter);

entered into a written costs agreement with the
practitioner in respect of that retainer (costs
agreement);

signed a document provided to her on behalf of
the practitioner entitled 'Costs Statement' which
the practitioner had provided in purported
compliance with Rule 16A of the Law Society's
Professional Conduct Rules then in force (costs
disclosure statement);

signed by way of acknowledgement a letter from
the practitioner to Ms F dated 29 November 2006
containing a costs estimate and which the
practitioner had also provided to MsF in
purported compliance with Rule 16A of the Law
Society's Professional Conduct Rules then in force
(costs estimate).

(88) The costs agreement contained, relevantlyndetio the
following effect:

(@)

(b)

the practitioner would charge Ms F a minimum
charge of one tenth of an hour for all legal or
clerical time spent: cl (c);

the practitioner would charge a minimum charge
of two tenths of an hour per page (or part thereof)
for outgoing correspondence, court documents,
statements, proofs etc and thereafter at the fate o
$330 per hour: cl (d);
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(c) the practitioner would charge $160.00 per hour
for all clerical and non-professional time spent on
such things as collating and photocopying, outside
deliveries and attendances, incoming and
outgoing telephone conversations, messages, file
notes, etc: cl (e);

The costs disclosure statement, amongst ttinays but
relevantly, stated in effect that:

(@) the practitioner would invoice Ms F at the
conclusion of the matter;

(b) the practitioner would provide Ms F, before she
entered into a costs agreement, with an estimate,
if reasonably possible, of the approximate amount
of the solicitor and counsel fees which would be
recoverable on a party and party basis from the
opposing party in the event that MsF were
successful in the matter (party and party costs).

It was reasonably possible to do so, but ttaetpioner
did not provide Ms F with an estimate of the paahd
party costs before Ms F entered into the costseaggat.

Between about 29 November 2006 and 15 July 20k
practitioner, both directly and through his empleye
rendered legal services to and on behalf of Ms F in
relation to the matter.

The matter:

(@) did not involve any factual or legal issuesttha
were complex or difficult;

(b) did not require any greater amount or different
type of legal services, than would normally be
expected to be required for an average motor
vehicle accident claim.

Before the conclusion of the matter, on about
15 September 2008, the practitioner rendered td-Ms
tax invoice (the 15 September 2008 tax invoice)légal
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services rendered by the practitioner in relationthe
matter comprised of:

(@) professional fees of $11,990.00 (exclusive of
GST);

(b) GST on professional fees of $1,199.00.

On about 16 September 2008 the practitionasexh an
amount of $5,400.00 to be paid from the monies held
the practitioner’s trust account on behalf of M&oFthe
practitioner’s general account in part payment loé t
practitioner's 15 September 2008 tax invoice.

On each of the following dates the practitioogused an
amount of $1,000.00 to be paid from the monies held
the practitioner's trust account on behalf of M®Rhe
practitioner’'s general account in further part paymof
the practitioner's 15 September 2008 tax invoice;

(@) 11 February 2009;
(b) 27 March 2009;
(c) 28 April 2009;

(d) 28 May 2009.

By letter to Ms F dated 18 March 2009, thecptianer
stated to Ms F, relevantly:

"... [You said] that you thought that this claim wia be carried
until the end without payment. We do not recakregiving you
such an undertaking'

Before the conclusion of the matter, on about
30 June 2009, the practitioner rendered to Ms Faxa t
invoice (the 30 June 2009 tax invoice) for legavees
rendered by the practitioner in relation to the terat
comprised of:

(@) professional fees of $14,453.00 (exclusive of
GST);

(b) GST on professional fees of $1,445.30.
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(98) On about 21 July 2009 the practitioner caumedmount
of $14,000.00 to be paid from the monies held ie th
practitioner's trust account on behalf of MsF Le t
practitioner's general account in part payment lof t
practitioner's 15 September tax invoice and in part
payment of the practitioner's 30 June tax invoice.

(99) Before the conclusion of the matter, on about
2 March 2011, the practitioner rendered to Ms Faa t
invoice (the 2 March 2011 tax invoice) for legatvsees
rendered by the practitioner in relation to the terat
comprised of:

(@) professional fees of $42,948 less a 'discaonint’
$8,589.60 ($34,358.40) (exclusive of GST);

(b) GST on professional fees of $4,294.80 less
$858.96, ie. $3,453.84.

(100) On about 3 March 2011 the practitioner caused
amount of $25,000 to be paid from the monies helithé
practitioner's trust account on behalf of MsF Le t
practitioner's general account in payment of the
practitioner's 30 June tax invoice and part paynoéiihe
2 March 2011 tax invoice.

(101) On about 15 July 2011 Ms F terminated thetgianer's
retainer and shortly thereafter he ‘wrote off' the
outstanding balance of the 2 March 2011 tax invaice
the sum of $18,481.54.

(102) Accordingly, the practitioner:

(@) rendered to Ms F professional fees in relatmn
the matter totalling $66,881.54, inclusive of GST;

(b) received from Ms F in respect of those fees so
rendered, a total amount of $48,400.

(103) A reasonable charge for the provision of tkgal
services rendered by the practitioner to Ms F gpeet of
the matter was, inclusive of GST, between $29,425.5
and $35,964.50 and most probably $32,695.00.
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Agreed contentions in relation to Ms F's matter (VR30 of 2013)

(104) The fees charged and received by the praottifor the
legal services rendered by him in relation to thegter
were grossly excessive because:

(@) the practitioner charged $66,881.54 inclusife o
GST, for the legal services he rendered in relation
to the matter;

(b) the practitioner received from Ms F in respeft
those fees so rendered, a total amount $48,400;

(c) a reasonable charge for the provision of those
legal services, inclusive of GST, was between
$29,425.50 and $35,964.50 and most probably
$32,695.00.

(105) The costs agreement purported to allow thetpioner to
charge Ms F more than was permitted by the MV At a
the relevant costs determinations made, and ineforc
under thd_egal Practice Act 2008/NV/A) (2003 Act).

(106) At the date of the costs agreement, the MV pkovided
that:

(@) an agreement was not to be made for a legal
practitioner to receive, for acting on behalf of a
person claiming damages in respect of bodily
injury caused by, or by the driving of, a motor
vehicle, any greater reward than was provided for
by a determination in force under s 215 of the
2003 Act; and

(b) an agreement made which was contrary to that
prohibition was void: s 27A(3) of the MV Act.

(107) As at, and from, the date of the costs agee¢mntil
30 June 2008, théegal Practitioners (Supreme Court)
(Contentious Business) Determination 200&egal
Practitioners Determination 2006):

(@) was a determination in force under s 215 of the
2003 Act;
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applied to contentious business in the District
Court of Western Australia; and

by its terms and by s 27A of the MV Act, apgdlie
to the practitioner's representation of Ms F in
respect of the matter.

(108) From 1 July 2008 wuntil 30 June 2010, thegal
Practitioners (Supreme Court) (Contentious Busihess
Determination 2008 (Legal Practitioners
Determination 2008):

(@)

(b)

(©)

was a determination in force under s 215 of the
2003 Act;

applied to contentious business in the
District Court of Western Australia; and

by its terms and by s 27A of the MV Act, apgdlie
to the practitioner's representation of Ms F in
respect of the matter.

(109) From 1 July 2010, théegal Practitioners (Supreme
Court) (Contentious Business) Determination 2010

(@)

(b)

(€)

was a determination in force under s 215 of the
2003 Act;

applied to contentious business in the
District Court of Western Australia; and

by its terms and by s 27A of the MV Act applied
to the practitioner's representation of MsF in
respect of the matter.

(110) None of the costs determinations set ouhégrevious
three paragraphs made provision for:

(@)

(b)

minimum charges as contained in cl (d) of the
costs agreement;

any charges for clerical, secretarial or
administrative time such as those contained in cl
(c) and cl (e) of the costs agreement.
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(111) Further or alternatively, the terms of thetscagreement
were unreasonable because:

(@) the agreement purported to allow the praction
to charge Ms F more than was permitted by the
MV Act and the relevant costs determinations
made and in force from time to time under the
2003 Act;

(b) the agreement provided for the charging of
secretarial or administrative work over and above
the charges for legal services;

(©) the agreement provided for unreasonable
minimum charges for certain tasks irrespective of
the time taken to perform the task.

(112) At the commencement of his retainer, the tiracer
represented to or agreed with Ms F by the termthef
costs disclosure statement that he would invoicd=N$
the conclusion of the matter, rather than rendeerim
bills.

(113) Contrary to that representation or agreemehg
practitioner rendered to MsF interim bills for
professional fees from time to time during the seuof
the retainer and prior to the conclusion of theterat

(114) Further, by his letter to Ms F dated 18 Ma06k9, the
practitioner misrepresented to Ms F that he had not
previously represented to her or agreed that heldvou
invoice at the conclusion of the matter, rathenthender
interim bills.

(115) By the terms of the costs disclosure statémére
practitioner also represented to Ms F that he would
provide her, before she entered into a costs agmeem
with an estimate, if reasonably possible, of patd
party costs.

(116) Contrary to that representation, the practér did not
provide Ms F with such an estimate before she edter
Into the costs agreement, despite it being reas$pnab
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possible to do so, either by the costs estimate or
otherwise.

Agreed facts in relation to Mr T's matter (VR 30 0f2013)
(117) On about 15 September 2005, Mr T:

(@)

(b)

(€)

(d)

retained the practitioner to act on his bealf
relation to a litigious matter being his claim for
damages arising from injuries he received from
being struck by a motor vehicle (the damages
matter);

entered into a costs agreement with the
practitioner in respect of that retainer (Damages
Matter Costs Agreement);

signed a document provided to him on behalf of
the practitioner entitled 'Costs Statement' which
the practitioner had provided to Mr T in purported

compliance with Rule 16A of the Law Society's

Professional Conduct Rules then in force (costs
disclosure statement);

signed by way of acknowledgement a letter from
the practitioner to Mr T dated 15 September 2005
containing a costs estimate and which the
practitioner also provided to Mr T in purported
compliance with Rule 16A of the Law Society's
Professional Conduct Rules then in force (costs
estimate).

(118) Relevantly, the Damages Matter Costs Agreémen
provided in substance and effect that:

(@)

(b)

all legal services rendered by or on behalthef
practitioner would be charged on the basis of time
spent performing those legal services in
increments of six minute units;

as to billing arrangements, the practitionerswa
entitled to render accounts from time to time
during the proceedings, which would be usually
monthly but less frequently at the practitioner's
discretion.
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(119) Relevantly, the costs disclosure statematedtthat:
‘Billing arrangement

We will invoice you at the conclusion of your clainlPayment is
due within 7 days of the date the invoice is issued

(120) Between about 15 September 2005 and 28 0019, 2he
practitioner both directly and through his emplayee
rendered legal services to and on behalf of Mr Thm
damages matter.

(121) On or about 17 June 2008 Mr T retained tlaetgroner
to act on his behalf in relation to a claim by Mutder
three superannuation insurance policies held réispsc
with Host Plus, Motor Trades Association of Ausaal
Superannuation Fund Pty Ltd (MTAA Super Fund) and
AMP Superannuation Limited for a payment for
permanent and total disability as a result of theries he
received the subject of the damages matter (TPDn{la

(122) Between about 17 June 2008 and February 26689
practitioner both directly and through his emplayee
rendered legal services to and on behalf of MrT in
respect of his TPD Claim.

(123) On or about 28 October 2008 MTAA Super Fuad o
Mr T $2,877 in respect of the TPD Claim.

(124) On or about 25 September 2008 the practiticzeeived
on behalf of Mr T $483.82 from AMP Superannuation
Limited in respect of the TPD Claim which sum was,
about that date, paid into the practitioner’s trastount
in respect of the damages matter.

(125) On or about 15 October 2008 the practitioreeived on
behalf of Mr T $55,445.81 from AMP Superannuation
Limited in respect of the TPD Claim, which sum veas
about that date, paid into the practitioner’s trastount
in respect of the damages matter.

(126) On or about 11 November 2008 the practitioreeived
on behalf of Mr T $70,939.40, from Host Plus inpest
of the TPD Claim which sum was, on about that date,
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paid into the practitioner’s trust account in regpe the
TPD Claim.

(127) The practitioner, on instructions from Mrpgid from the
monies held in the practitioner's trust in respaicthe
TPD Claim:

(@) the sum of $3,870.09 to MrT on or about
19 August 2009;

(b) the sum of $60,680.51 to a Mr B on behalf of
Mr T on or about 19 November 2009.

(128) Between 23 October 2008 and 30 June 2009, the
practitioner rendered tax invoices to Mr T in relatto
his TPD Claim totalling $2,406.08, which were paiy
deduction from the practitioner’s trust account.

(129) The practitioner rendered the following irces to Mr T
that were purportedly in respect of his TPD Claiot b
were in fact either substantially or entirely irspect of
legal services rendered in the damages matter:

(1) 04.03.2009 Inv No 2925 $668.80
) 01.04.2009 Inv No 2984 $17.60

3) 11.05.2009 Inv No 3058 $118.80
(4) 30.06.2009 Inv No 3141 $118.80

(130) The damages matter was not routine in nac did
involve factual or legal issues that were complex o
difficult with respect to the question of liabilitgnd in
particular contributory negligence.

(131) On about 28 July 2009 MrB on behalf of MrT
terminated the practitioner’s retainer and insedct
Bradley Bayly Legal to take over the conduct of the
damages matter.

(132) The practitioner rendered to Mr T the follagiiinvoices
in relation to the damages matter (the damagesematt
invoices) on about the following dates for the daling
amounts, inclusive of GST:
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(1)  05.10.2007 Inv No 2305 $1,842.40
(2)  25.10.2007 Inv No 2316 $7224.80
(3)  22.10.2008 Inv No 2780 $12,677.50
(4)  14.11.2008 Inv No 2790 $1,544.40
(5)  01.12.2008 Inv No 2806 $8,910.00
(6)  15.01.2009 Inv No 2856 $1,298.00
(7)  21.01.2009 Inv No 2860 $2,376.00
(8)  21.01.2009 Inv No 2875 $1,564.20
(9)  09.02.2009 Inv No 2888 $5,544.00
(10) 19.02.2009 Inv No 2907 $871.20
(11) 11.03.2009 Inv No 2937 $1,702.80
(12) 20.03.2009 Inv No 2957 $1,148.40
(13) 02.04.2009 Inv No 2987 $9,464.40
(14) 07.04.2009 Inv No 3002 $2,455.20
(15) 01.05.2009 Inv No 3040 $2,380.40
(16) 06.05.2009 Inv No 3050 $4,158.00
(17) 11.05.2009 Inv No 3057 $752.40
(18) 09.06.2009 Inv No 3105 $316.80
(19) 30.06.2009 Inv No 3140 $831.60
(20)  29.07.2009 Inv No 3182 $847.00

(133) The damages matter invoices included standaasges
of two six minutes units or two tenths of an hoar page
for certain items of outgoing correspondence, rathan

charges based on the time spent (in increments of
Six minute units) in preparing and settling that
correspondence.

(134) The charging of two six minutes units or tiwaths of an
hour per page for items of outgoing correspondence:
(@) was contrary to the provisions of the damages
matter costs agreement; and

(b) resulted in Mr T being charged amounts for ¢hos
items of outgoing correspondence in excess of the
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amount chargeable in accordance with the
damages matter costs agreement.

(135) On about the dates the damages matter irs/@icd the
invoices set out in paragraph (129) were issued, th
practitioner caused payment of them to be made fham
monies held in the practitioner’s trust accountbamalf
of Mr T to the practitioner's general account exctp
Inv No 2316 which was paid by monthly instalments o
approximately $1,000 between 28 November 2007 and
6 October 2008.

(136) On or about 28 August 2009 the practitionaid pto
Bradley Bayly Legal for Mr T the sum of $5,726.58 b
way of 'discount’ on fees previously charged togeth
with $4,273.52 being the balance of money heldhia t
practitioner’s trust account making a total of M.

(137) Accordingly, the practitioner:

(@) rendered to Mr T professional fees
totalling $68,832.32 inclusive of GST in relation
to the damages matter; and

(b) received from Mr T in that regard a total of
$63,105.74.

(138) A reasonable charge for the legal servicedered by the
practitioner to Mr T in respect of the damages ara#tas,
inclusive of GST, approximately $29,800.91,
alternatively, not more than $28,875.00.

Agreed contentions in relation to Mr T's matter (VR 30 of 2013)

(139) The fees charged and received by the praottifor the
legal services rendered by him in relation to thendges
matter were grossly excessive because:

€)) the practitioner charged MrT $68,832.32
inclusive of GST;

(b) the practitioner received the sum of $63,105.74
for the legal services he rendered in relatiorhéo t
damages matter;
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(c) a reasonable charge for the provision of those
legal services, inclusive of GST, approximately
$29,800.91, alternatively, not more than
$28,875.00.

(140) By charging Mr T by the various tax invoicgst out in
paragraphs (129) and (132) above standard or mmimu
charges of two six minutes units per page for aerta
items of outgoing correspondence, rather than @sarg
based on the time spent (in increments of six minut
units) in preparing and settling that corresponderice
practitioner charged Mr T on a basis that:

(@) was contrary to the provisions of the Damages
Matter Costs Agreement;

(b) resulted in Mr T being charged amounts for ¢hos
items of outgoing correspondence in excess of the
amount chargeable in accordance with the
Damages Matter Costs Agreement and/or the
costs disclosure statement.

(141) By the terms of the Damages Matter Costs &gent
referred to at paragraph (118(b)) above the prawét:

(@) was entitled to render interim bills to Mr Tofn
time to time in the course of the retainer;

(b) represented to Mr T that any interim bills wabul
usually be rendered on a monthly basis, and if not,
then less frequently.

(142) The costs disclosure statement was misledukeguse it
represented that the practitioner would not, or was
entitled to, render interim bills for the damageatter,
when the practitioner in fact did render interinisoand
was entitled to do so under the Damages MattersCost
Agreement.

(143) Further, the practitioner during the courtéhe damages
matter routinely rendered interim bills two or thremes
per month contrary to the representation in the &pen
Matter Costs Agreement that any interim bills would

Page 41



[2013] WASAT 105

usually be rendered on a monthly basis, and if thef
less frequently.

Legal framework and principles

11 Section 438(2) of the LP Act provides that if, aftehas completed a
hearing in relation to a referral, the Tribunal satisfied that the
practitioner is guilty of unsatisfactory professabronduct or professional
misconduct, it may:

(@) make and transmit a report on the finding t® Supreme Court
(full bench); or

(b) make any one or more of the orders specifiedeiction 439, 440
and 441.

12 Section 438(4) of the LP Act provides that, whepprapriate, a
report forwarded under s 438(2)(a) may includeegitir both 'a record of
the evidence taken at the hearing' and 'a recomaiendthat the name of
the practitioner be removed from the local rolthe 'local roll' is the ‘roll
of persons admitted to the legal profession unthexr LP] Act' (s 28(1)),
commonly known as the Roll of Practitioners.

13 Section 439 of the LP Act provides that the Tridumeay, under
s 438(2)(b), 'make any one or more' of the ordetsoat in that section,
including:

(i) an order that the practitioner's local praaiscertificate
be suspended for a specified period or cancelled(&));

(i) an order that specified conditions be imposad the
practitioner's practising certificate granted or be
granted under the LP Act (par (c)(i)); and

(i) an order reprimanding the practitioner (pd))(

14 Section 441 of the LP Act provides that the Tridumaay, under
s 438(2)(b), 'make any one or more' of the ordetsat in that section,
including:

() an order that the practitioner pay a fine te thegal
Practice Board of a specified amount not exceeding
$25,000 (par (a));

(i) an order that the practitioner undertake awodhplete a
specified course of further legal education (pd); (b
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(i) a'compensation order' (par (c));

(iv) an order that the practitioner undertake ecsj@e period
of practise under supervision (par (f)); and

(v) an order that the practitioner's practice bdjext to
periodic inspection for a specified period (pay. (i)

A 'compensation order' is an order made to comperasa'aggrieved
person' for loss suffered because of the conduca gfractitioner the
subject of a complaint by the aggrieved personneestigated by the
Committee on its own initiative: s 448(1) of the ABt. A compensation
order may include 'an order that the practitionay po the aggrieved
person, by way of monetary compensation for thes,las specified
amount': s 448(2)(c) of the LP Act.

In Re Maraj (a Legal Practitioner)1995) 15 WAR 12ReMaraj),
Malcolm CJ, with whom Kennedy and Franklyn JJ agrsaid at 25:

... The object of disciplinary proceedings is thetpction of the public
and the maintenance of proper standards in thé peggession, rather than
punishment. It is clear from ... the authorities ethhave been repeatedly
followed in this Court that when the question isetffer a practitioner
should be struck off the roll [, ...] the only questiis whether the
practitioner is a fit and proper person to remaim@mber of the legal

profession[Citations omitted]

In ReMaraj, Malcolm CJ also said, at 24, that the object of
disciplinary proceedings extends to 'the protectbn.. the reputation of
the profession'.

In  Legal Practitioners Complaints Committee v Pepe
[2009] WASC 39, Murray and Beech JJ said the foitgnat [10] - [12]:

. the purpose of the maintenance of proper stasdardthe legal
profession for the protection of the public may uieg this court to
consider matters, particularly the seriousnesshefdffending behaviour,
which go beyond what might strictly be requiredstrure the outcome
that the practitioner is appropriately punished amalld be unlikely to
offend in the same manner again. Not every instarficinprofessional or
illegal conduct will require the extreme penalty sifiking off, or even
suspension from practice, but there will be casksre/the seriousness of
the conduct demands such a disposition becausemobuistrates unfitness
for practice: Ziems v Prothonotary of the Supreme Court of N39%7)
97 CLR 279, 298.
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In the final analysis, however, the question remdhat with which this
discussion of the applicable principles startedasyeto state, but not
always so easy to apply. As it was put by the Higlirt inA Solicitor v
Law Societyf{NSW)[2004] HCA 1; (2004) 216 CLR 253 at 265 [15]:

Where an order for removal from the Roll is conttated, the
ultimate issue is whether the practitioner is shawhto be a fit and
proper person to be a legal practitioner of ther&me Court upon
whose roll the practitioner's name presently appear

It is plain that under the statute, the judgmenthef Full Bench upon that
issue is to be made as at the time when the cogdlied upon to exercise
its disciplinary powers.

Where the choice presented is, as in this casectafély between
suspension and striking off, useful guidance canob&ined from the
judgment of Thomas JA, McMurdo P and White J agigein Barristers'
Board v Darveniza[2000] QCA 253; (2000) 12 A Crim R 438
at 446 - 447 [38]:

Striking off is of course reserved for the veryises cases where
the character and conduct of the practitioner isnséo be
inconsistent with the privileges of further praeticSuspension is a
less serious result, firstly because a limitedqeers specified and
secondly because the right to resume practice éa fireserved
without any further onus upon the practitioner tovye that he or
she is now a fit and proper person to practice.

The proper use of suspension is, in my opinion tliose
cases in which a legal practitioner has fallen Wwethe
high standards to be expected of such a practitidne
not in such a way as to indicate that he lacksgtedities
of character and trustworthiness which are the ssy
attributes of a person entrusted with the respditsb of
a legal practitioner. I Re A Practitioner (1984)
36 SASR 590 at 593 per King CJ.

(See alson de Braektat [24] - [26])

The parties referred the Tribunal to a number afgiens concerning
penalties imposed on legal practitioners in consege of overcharging
clients. The penalties imposed were striking of§wspension and (in one
However, it is difficult andngerous to seek
guidance, except in general terms, from other plis@ry decisions,
because of the differences in the factual circunt&s (and sometimes in
Ultimately, as the Triblurr@cognised in

Page 44



[2013] WASAT 105

Those decisions demonstrate the very serious \a&entby the courts or
other disciplinary authorities in relation to sifycant overcharging by
legal practitioners.

20 One of the reasons that courts and disciplinabptrals have taken a
very serious view of gross overcharging by lawysrthe knowledge and
power imbalance between lawyers and their clieds.Mahoney JA said
in the New South Wales Court of Appeal\ieghelyi v The Law Society
of New South WalegUnreported, 40257 of 1991, 6 October 1995):.

Clients are, or may frequently be, in a vulnergidsition vis-a-vis their
solicitors; the presumption of undue influencel i)ink, based at least in
part upon the fact that when making decisions tdiendinarily or at least
frequently place trust in their solicitors. Theydimarily are not in a
position to know without investigation what work stibe done and what
charges are fair and reasonable; they ordinargyrag that the solicitor
will make only such charges.

Solicitors are, on the other hand, informed, orairposition to inform
themselves, of what work may be required and what fair and
reasonable charges. They are, in that sensepasidon of advantage and
trust is placed in them. Clients are entitled tofdvetected against the
abuse of such an advantage. It is, | am inclimethink, the fact that that
advantage has been misused which may, in a panticake, warrant what
the solicitor does being categorised as profeskiarsonduct.

21 In O'Halloran No 1 (penalty) the Tribunal found at [54] that the
clients who were grossly overcharged by the praottr in that case were
‘vulnerable by reason of their unequal bargainiogitpn'. So too, in
these proceedings, the four clients who were grasskrcharged by the
practitioner, being plaintiffs in motor vehicle genal injuries cases, were
in a vulnerable position relative to the practigonin terms of both their
knowledge of the work necessary to properly protetheir claims and of
the fees that are reasonable and proportionateotosal and their
bargaining position. Furthermore, as the practéits practice principally
involves personal injuries and workers' compensapooceedings, his
clients would generally be in a similarly vulnemlgosition relative to
him.

Appropriate disciplinary consequence of Tribunalfmdings of professional
misconduct

22 We accept the Committee's primary contention thatfindings of
professional misconduct, the agreed facts and obtats, and the
evidence presented before the Tribunal, demonsttas the practitioner
IS not a fit and proper person to remain a legacitioner and that he
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should be struck off the Roll of Practitioners. Wmeerefore, accept the
Committee's submission that the Tribunal should enakd transmit a
report on the findings of professional misconductte Supreme Court
(full bench), pursuant to s438(2)(a) of the LP,Acwith a
recommendation that the name of the practitionereoeoved from the
local roll, pursuant to s 438(4)(b) of the LP ActVe have come to this
unfortunate conclusion for the following reasons.

It is common ground, and we agree, that the penaltythese
proceedings should be determined globally for thétipie findings of
professional misconduct given that they all retatelealings with clients
and others in relation to fees.

In an address entitled 'Billable Hours - past thusie-by date' given
by Chief Justice Martin at the Perth Press Clubndutaw Week 2010,
his Honour observed that:

The charges made by lawyers for their services Hsen a topic of

community debate for centuries. | am not quiteesuhy this is so, as it
seems lawyers' fortunes have fluctuated over thdudes. What is

clearer, however, is that in the latter decadesasifcentury some (but by
no means all) lawyers' earnings placed them amahgshigher income
earners in our society.

Legal fees reflect the significant and speciakstrhing, knowledge
and experience of lawyers. The legal services émsvyprovide are
essential to the well being of society. Howevbg tates at which legal
fees are charged are likely to be significantlyatge than the rates at
which most consumers of legal services earn amecoar charge for their
own services.

Legal fees and the manner in which lawyers deah wlients in
relation to fees is likely to be the subject of twoming community
discussion and debate. It is essential that lasvgeal with clients in
relation to fees, as in all matters, fairly. Italso essential that lawyers
ensure that the fees they charge their clients ragsonable and
proportionate to the circumstances of each case.

The way the practitioner in this case dealt with ¢lients in relation
to fees and the grossly excessive fees he charlgeoh tseriously
compromised the reputation of the legal professidhe penalty imposed
should clearly indicate to the profession and theblip that the
practitioner's professional misconduct the subgdcthe findings in this
case is unacceptable in the profession.
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In O'Halloran No 1 (penalty) the Tribunal observed, at[33], that
there were a number of features of the findingowércharging made
against the practitioner in that case 'which ramsgous concerns'. These
included that the practice of entering into cosiseaments which the
Tribunal concluded would inevitably result in chasgbeing made in a
way which overstated time spent and exceeded stgtliitations, and
overcharging the four clients, was a practice &netl over a period of
approximately five years from 1999 until 2004' amas 'not, therefore, a
case of a single occasion of overcharging' (at)[37]

So too, in these proceedings, the findings of mxitmal misconduct
in relation to gross overcharging indicate thatghactitioner engaged in a
course of conduct in grossly overcharging four ntBeover a period
spanning, collectively, close to six years, frompt8enber 2005 to
July 2011. It was conceded by senior counseliferpractitioner that the
four cases of gross overcharging the subject detlpeoceedings ‘involve
a course of conduct' (T:58.1, 10.05.13) and, indd¢ledt the course of
conduct was not restricted to the four cases mdeto the Tribunal and
the subject of the findings, but:

It's reasonable for the tribunal to take the vidwattthe way in which
[the practitioner has] conducted these four fileed reflect the way in
which he is inclined to run his practice generatly,was, we should say,
[inclined to run his practice]. ... .

(T:58.5, 10.05.13).

Furthermore, it was, in effect, conceded on bebfthe practitioner
that his course of conduct in gross overchargingamby reflected the
way in which he was inclined to run his practiceinly the close to six
year period from September 2005 to July 2011, bs aeflected his
approach to practise during the whole of the petlusl subject of the
findings of professional misconduct i®@'Halloran No 1 and these
proceedings. Collectively, the findings of professl misconduct in
relation to gross overcharging @Halloran No 1 and these proceedings
relate to eight different clients over a periocapproximately eight years,
from October 2003 to July 2011. The total periagimg which the
practitioner engaged in professional misconductalation to fees as
found inO'Halloran No 1 and these proceedings extended over a period
of over 12 years, from April 1999 to July 2011. isSTH2 year period
constituted close to 40% of the practitioner'squeof practice.

Although a penalty has already been imposed irtioeldo the four
findings of professional misconduct for gross oWharging in
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O'Halloran No 1 and the practitioner cannot and should not be ubgest
of any further penalty in respect of those findintp®se findings, and the
course of conduct that they reflect, forms parthef context in which the
seriousness of the findings in these proceedingk the professional
disciplinary consequences of those findings ateetdetermined.

In our view, the fact that the practitioner engageda course of
conduct of grossly overcharging a number of cli@visr a period of close
to six years, certainly when viewed in the contthdt this course of
conduct began at least two years before the firsdindhis case, in terms
of actual gross overcharging, and over six yearf®rege in terms of
entering into costs agreements that would inewtalesult in
overcharging, demonstrates that the practitionemoisa fit and proper
person to remain a member of the profession.

Furthermore, as found earlier, the four clients shbject of these
proceedings who were grossly overcharged by thetipomer were in a
vulnerable position, both because of their uneduawledge of what
legal work would be necessary to conduct their £ase their unequal
bargaining position in relation to legal fees. &so found earlier, the
practitioner generally practises in personal imgsriand workers'
compensation matters in which clients would gemetad in a vulnerable
position. The vulnerable position of his cliemgneases the seriousness
of the practitioner's professional misconduct ims thase and further
indicates that his character and conduct is instesi with the privileges
of legal practice.

Mr Mcintyre submitted on behalf of the practitiorieat because the
findings the subject of these proceedings arelyrgelrt of an ongoing
substratum of facts' (T:55.2, 10.05.13) which alswderlay the four
findings of professional misconduct in terms of ggoovercharging in
O'Halloran No 1, there is some overlap in the periods of gross
overcharging inO'Halloran No 1 and these proceedings, and given that
the  Tribunal imposed a Six month suspension in
O'Halloran No 1 (penalty)to achieve the same disciplinary objects as are
required to be achieved by the penalty in theseqadings, 'the likely
consequence of that is that you would consider reogheof suspension
which would be additional to what [the practitioheis currently
undergoing' (T:55.4, 5.05.13).

However, as Ms PE Cabhill SC, who appeared with 4.8 Miere
on behalf of the Committee, submitted, '[t]hings are ... radically
different in light of these four further instancafsovercharging to which
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the practitioner has admitted’, both because hisseoof conduct appears
to have extended over a period of eight years iatiom to gross
overcharging and 12 years in relation to profesdianisconduct with
respect to fees generally, and because, as Msl Gabrhitted:

The field of misconduct is also broader. It noweexls to misconduct in
relation to the formulation of costs disclosuretestaents, misleading
conduct in relation to that, contravention of theghl Profession Act of
2008 in failing to update costs estimates and talde the information
that is required at the commencement of an actiat, charging in
accordance with his costs agreements or as entitieaddition of course
to the gross overcharging in each case to which pitaetitioner has

admitted. (T:50.4, 10.05.13).

Of arguably greatest concern amongst this litanypaffessional
misconduct in relation to fees is that the pramtiér engaged in
misleading conduct in relation to fees with clienfendings (c)(ii)
and (iii), agreed fact at (11) and agreed contestiat (35), (40), (42)
and (43) in relation to Ms R's matter; findingg(i{t)and (iii), agreed fact
at (54) and agreed contentions at (77), (82), &%) (85) in relation to
Mr B's matter; finding (d), agreed fact at (96) aadreed contention
at (114) in relation to Ms F's matter; and find{ey} agreed fact at (119)
and agreed contention at (142) in relation to Mrnhatter.

A further matter of significant concern in relatitmthe 'broadening'
of the field of misconduct is finding (d) in relati to each of Ms R's and
Mr B's matters, that the practitioner engaged wfgssional misconduct
by seeking payment from the Insurance Commissiomeiralf of those
clients of costs in amounts in excess of that ah ¢éharged to and incurred
by them: agreed facts at (23) and (65) and agresdewtions at (46)
and (86).

In his affidavit, which formed his evidence-in-chithe practitioner
sought to justify his conduct in relation to thesurance Commission on
the basis that the draft party/party bills that eveent to the Insurance
Commission ‘'were prepared based on the work-inrpesgrecords' and
'were a negotiating tool'". He maintained this fosi in
cross-examination:

Do you still think that that is something that txeptable to do? - - - Yes,
provided it's supported by the WIP [work-in-progiesecords, which it
was. It was based on the WIP records. | certathtin't claim for
something that had not been done in order to ge¢ fimom [the Insurance
Commission] than would have been legitimately chibig.

(T:34.9, 10.05.13).
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However, the terms of the agreed settlement reachitd the
defendant in each of Ms R's and Mr B's case incud@yment by the
defendant of the client's costs of the action to thged. The
‘work-in-progress records' did not reflect the fi® costs of the action,
because those 'costs’ were not charged to andredlclny the client.
Furthermore, the practitioner's conduct could ragsgbly be justified on
the basis that it was a 'negotiating tool'. A ptianer may not knowingly
mislead another practitioner, or another participen litigation, as a
'negotiating tool'. The practitioner misrepresdntee amount of his
clients' costs of their actions to the Insurancen@dssion.

The practitioner's misleading conduct in relationctients and the
Insurance Commission in respect of fees furtheratestnates that he is
not a fit and proper person to be a legal practrcand that his character
and conduct is inconsistent with the privilege$uother practice.

In Legal Practitioners Complaints Committee v LashaggR007]
WASC 211 the Supreme Court held at [35] that:

. a practitioner's failure to understand the impiety of his [or her]
conduct, may be a factor of very great importamcddatermining whether
he or she is permitted to remain on the Roll.

In his written submissions, Mr Mcintyre said thhe tpractitioner's
‘appreciation of the degree to which his conduciedafrom professional
standards has evolved over time'. Mr Mcintyre sitiesh that the
practitioner 'has now had it brought home to hinlyfuparticularly
following his appeal inQ'Halloran No 1], that he was not charging in a
manner acceptable within the profession'.

The practitioner and Mr Mcintyre emphasised esaéytsix matters
in an effort to demonstrate that the practitionas lgained a sufficient
degree of insight into his impropriety and thatwié charge reasonably
and proportionately in the future.

First, they emphasised the fact that, in these gqadiogs, the
practitioner has conceded that he engaged in miofeed misconduct in
each of the respects contended by the Committeelthough the
practitioner did not do so at the first availabjgortunity in relation to
Ms R's and Mr B's matters (VR 176 of 2012), butyaafter he had filed a
Response in which he denied the allegations, imaduthe allegations that
the fees were grossly excessive and that he chdegsdcontrary to the
costs agreements, the fact that he ultimately addhihe allegations and
did so promptly in relation to Ms F's and Mr T'sttees (VR 30 of 2013)
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stands to his credit and is a factor in favour w$pension rather than
striking off.

Secondly, the practitioner has changed his metlidallmg so as to
charge by the minute, rather than by six minutésym@ind so as no longer
to charge a minimum number of units for certaiimgeof outgoing
correspondence.

Although these changes of practise in relationitong are likely to
reduce the amount the practitioner charges, weeagtth Ms Cahill's
submission that 'the tribunal can have no confidefnom the evidence
that this practitioner can charge reasonably, ptapaately and in
accordance with his professional obligations in thature'
(T:53.3, 10.05.13), for essentially three reasons.

First, under cross-examination the practitioner clestrated a
general ignorance of the provisions of Pt 10 of kifReAct concerning
costs disclosure and assessment. He concedetie¢has not had any
occasion in recent times to look at Pt 10 of theAdP (T:7.4, 10.05.13)
and was unable to tell the Tribunal what eithel6@ 2r s 267 of the
LP Act concerns, even though he agreed to findiafgrofessional
misconduct in relation to Ms R's and Mr B's mattiésat he contravened
those provisions. Sections 260 and 267 of the tEP doncern costs
disclosure to clients and impose an ongoing obbgato disclose any
substantial change to anything included in a dgaie to clients.

We agree with Ms Cahill's submission that:

This is a practitioner who has now been found guilt eight separate
instances of gross overcharging and numerous icesanf failing to

comply with professional and legal obligations iaelation to costs
disclosures and costs agreements. His responbattafter all of this time
is to not even to have gone back to the statutecanefully acquainted
himself with his legal obligations. That, we say,a very powerful

indicator of his lack of insight into the seriouseeof his conduct and the
seriousness of the professional obligations he ihaselation to these

matters.(T:52.9-53.1, 10.05.13).

Secondly, the practitioner said in his affidavatine 'discounted’ the
fees charged to Ms R and Mr B and, in particulzat the most substantial
invoices in their matters were discounted by 30%ai attempt to take
account of what might be regarded as a reasonali@mportionate fee'
(Exhibit 8, paras [5] and [8]). However, the pitgher conceded in
cross-examination that the 30% discount 'still laftgrossly excessive
charge' (T:10.6, 10.05.13), although 'l felt at tinee | did my best to take
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[what was a reasonable charge for these matters] account'
(T:10.9, 10.05.13). The cross-examination alsduohed the following
guestion and answer:

What you were endeavouring to do here, you tell ttifminal in your
affidavit, was, by the 30 per cent discount, chasgenething that was
reasonable. You accept that you were unable tcerttzdt determination
accurately at that time? - - - It appears to haeenbthe case with

hindsight, yes.(T:11.6, 10.05.13).

The practitioner also conceded in cross-examindhahhe rendered
a bill for $942.70 to Ms R on 11 July 2011 after ‘heobably’ had the
Tribunal's decision inO'Halloran No 1 (T:16.4, 10.05.13). The
cross-examination included the following questiand answers:

You've told the tribunal earlier today, in effethat when that decision
[O'Halloran No 1] was received, you took notice of it? - - - Ye$, o
course.

That gave you some insight into the fact that yad been overcharging? -
- -Yes.

However, you still rendered these bills [includitfte bill to Ms R on
11 July 2011,] didn't you? - - - | did.

You didn't take account of the fact that you haérokiarged in previous
bills, Mr [B] and Ms [R]? - - - No, because | thirdt the time | didn't
consider I'd overcharged.

So you didn't have sufficient insight at this stadgespite what the tribunal
had said about the systemic practice - - - ? Had | thought at the time |
was overcharging, | never would have rendered thie | brendered.

(T:15.4-7, 10.05.13).

The practitioner's inability to determine what veaseasonable fee in
this case, despite doing his 'best' to do so, sastsus doubt on his ability
to charge reasonable and proportionate fees ifuthee.

Thirdly, the practitioner has not undertaken oreddftl to undertake
any education or training to ensure that he onlgrgés reasonable and
proportionate fees in the future.

The third matter referred to by the practitioned avir Mcintyre in
relation to insight is that the practitioner hapted the practice of
opening separate files for clients who have botktautory workers'
compensation claim and a common law workers' cosgte@n claim.
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While this change of practice is appropriate, ieslmot demonstrate any
significant insight into the practitioner's impragy.

Fourthly, the practitioner gave evidence that:

The [Clommittee has, | think, made a good recomragod that | try,
whenever | can, to bill at the end [of a matteryl &m trying to do that
because | think that does then assist with - | haw®ne it [in] every case,
but in most cases I'm doing it, but it does thesisaswith looking at
proportionality and what a reasonable fee shoujduMbat you've recouped
by way of party-party costs and so on.

(T:20.9, 10.05.13).

The practitioner produced a list of 121 client namehich he
described as 'a reasonable accurate list of therduelients, but there are
some finalised claims there' (T:20.2, 10.05.13 ddve evidence that, in
relation to these 121 matters, he has renderednmislls in 24 cases and
final bills in 15 cases and that 'l would prefeattiwe do a final bill
[rather] than an interim bill' in the balance (T.8410.05.13).

In cross-examination, the practitioner said thdi€mas | think in
years gone by | was certainly rendering far moterim accounts to far
more clients ... that's reduced dramatically ... thenmmaason is to try
and see what the result is and look at the issypeapiortionality and so on
at the end' (T:34.5, 10.05.13). However, he coaddtiat, over the last
12 months, he has, in some matters, billed montblnightly and even
weekly. The practitioner then gave the followirgjihg evidence as to
why he rendered interim bills in these matters:

You did that for your own cash flow reasons, digiwt? - - - Yes, well,
we've got - yes, exactly.

For your benefit? - - - Well, for the benefit ofetrstaff, to run the
business - the practice. | haven't actually beawithg very much myself
at all, so it's actually been primarily to run theractice.
(T:33.3, 10.05.13).

It appears that, notwithstanding that the practéiohas rendered
fewer interim accounts than previously, he has rgnidered a substantial
number of interim accounts, including some on a timgnfortnightly or
weekly basis. This increases the risk, given last gwonduct, that the
practitioner will not charge reasonable and prapodte fees in a
substantial number of cases. Furthermore, if trectpioner requires
increased cash flow to run his practice, it islifkdat he will render more
interim accounts, thereby increasing the risk ofthier significant
overcharging of clients.
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The fifth matter referred to by the practitionerda¥r Mcintyre in
relation to insight is that the Tribunal's order in
O'Halloran No 1 (penalty)suspending the practitioner for six months was
stayed by the Supreme Court, pending the deterromaif the appeal,
subject to conditions including that his accoumihér than in respect of
disbursements to a third party) were to be asselsgeah independent
practitioner with suitable experience in the arbeosts assessment before
being rendered to a client. It is common grounat tinis occurred in
accordance with the Court's orders from 17 Febr@@fy2 and that all of
the practitioner's accounts were approved by teess®r and sent to the
Committee without any query being raised. Howetlez,practitioner has
not proposed that any such regime be put in pldise be returns to
practice following his suspension.

The final matter referred to by the practitioned avir Mcintyre to
demonstrate insight is the practitioner's evidetied 'l accept that |
should repay money to the clients the subject efctirrent complaints' in
the amounts submitted by the Committee (Exhibp&a [20]). Those
amounts are $9,759.93 to Ms R, $7,080 to Mr B, #1%,to Ms F and
$34,230 to Mr T. However, the practitioner alsaghat 'l do not have a
capacity to pay those amounts immediately' (Exfbpara [20]) and that
'l am not presently able to say that | will be alolgpay any compensation
until my suspension is lifted’ (Exhibit 8, para [21He gave evidence that
'l would expect that at that time, | will be eredl to receive sufficient
funds to pay the compensation sought from the woii-ogress' in those
of the 121 matters he referred to that had nobgen finalised (Exhibit 8,
para [21]).

The practitioner also gave the following evidence:

| do not have any assets which are readily ableettiquidated. | have a
building in Nottingham [in England] which | purcleswith the intention
of setting up a legal practice there. That did wotk out, and now the
building has dropped to below the value of my ligoto the Mortgagee.

(Exhibit 8, para [22]).

However, the practitioner's professed willingness pay
compensation to the clients the subject of thesegadings is hollow as
he has not offered any realistic plan or proposatcahow his clients
would ever be repaid their money.

Having agreed with the Committee in February 2@1pay a Mr D
compensation of $20,000 by monthly instalments &080, the
practitioner has not paid anything since July 20lggving $5,000
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outstanding. Having agreed with the Committeeuly 2012 to pay a
Ms M $27,000 in compensation, at $2,500 per folthigommencing on
14 September 2012, the practitioner has not paythang at all to Ms M.
The practitioner conceded in cross-examination thaboth cases he
failed to pay the compensation that he agreed yplpecause his practice
could not sustain the payments. The practitiomsrdiso failed to pay the
$133,998 in costs to the Committee ordere@'idalloran No 1, because
he does not have the means to do so.

Given the practitioner's failure to pay $32,000campensation that
he agreed to pay by instalments in 2012 and hisréato pay any of the
costs ordered i®'Halloran No 1, it is unlikely that the practitioner will
pay compensation for the amounts he overchargedotlreclients the
subject of these proceedings from the cash floth@firm.

The practitioner's evidence in relation to assetsfwhich he could
meet compensation orders was also unsatisfactatyless than frank.
Under cross-examination, he conceded that his rgaéhat his building
in Nottingham in England 'has dropped to belowualkie of my liability
to the Mortgagee' was based not on direct evidefdbe value of the
property, but rather on 'the impression I've gatrathe period of the last
few years' (T:40.5, 10.05.13) from a number of @sations with his
former secretary (who worked for him for six months
about 2009 - 2010) of what the former secretary agsarently told by
one or two real estate agents the property is woAk the practitioner
said in cross-examination 'so it's all third-hand this stage'
(T:39.4, 10.05.13). Furthermore, it had to be drdmem the practitioner
In cross-examination that he also owns a resideptgperty with his
wife, an apartment with his wife and another conuaproperty on his
own. Although the practitioner said that the comsia property is 'fully
mortgaged' (T:41.6, 10.05.13), he volunteered ndegxe about it in his
evidence-in-chief and provided no detailed evideatcal.

We therefore accept Ms Cahill's submission tha fihactitioner is
demonstrating mere lip service to those sorts gdoitant obligations
rather than any genuine attempt to make repardfios3.9, 10.05.13).

We find that the practitioner has not demonstratey real insight
into his impropriety and we are not satisfied thatis likely to charge
reasonably and proportionately if he is permitegractise in the future.

Finally, although the Tribunal would have considerany
extenuating or mitigating circumstances in relatiorthe misconduct the

Page 55



68

69

70

[2013] WASAT 105

subject of these proceedings, the practitionerredfdittle, if anything, of
substance.

The practitioner said, in relation to Ms R's and B/ matters, that
his invoices of 5 April 2011 charged one (ratheanthwo) six minute
units for certain outgoing letters. However, h&rmwledged that, at the
time, he had a 'system of charging 2 units for eaalgoing letter'
(Exhibit 8, para [4] and para [7]) and that 'to théent that these charges
were raised irrespective of the length of the fefeé which there are
many examples], | readily acknowledge that this iwgzroper' (Exhibit 8,
para [4] and para [7]).

In relation to his failure to disclose to Ms R imitmg that the total
costs of providing legal services to her in respédter matter were likely
to substantially exceed the range of $10,000 tqCE®Y) and that total
costs were likely to be about $30,000, the practér said that this was
because he 'did not have a system in place whiaidwallow me to
readily recognise when costs had exceeded or megedxmy original
estimates' (Exhibit 8, para [9]). This is a sesiadmission because it
reflects a systemic failure on the practitionedd.p

In relation to his professional misconduct in remuginterim bills to
Ms F from time to time contrary to the manner inichhthe practitioner
had represented or agreed that he would do soeinctists disclosure
statement (that he would invoice her at the commtuef the matter rather
than render interim bills), and that he misled Mad~to the basis upon
which he represented or agreed that he would dillldgal services he
provided, the practitioner gave evidence that 'aumderstanding arose
between Ms [F] as to whether | had representedl tivauld only invoice
[Ms F] at the conclusion of the matter or whethevaduld render interim
bills'. However, there was no basis for, nor wdwere any,
'misunderstanding’ between the practitioner and dhisnt. As the
practitioner has admitted:

At the commencement of his retainer, the pract#iorepresented to or
agreed with Ms F by the terms of the costs discstatement that he
would invoice Ms F at the conclusion of the matt@ther than render
interim bills.

Contrary to that representation or agreement, thetiioner rendered to
Ms F interim bills for professional fees from tineetime during the course
of the retainer and prior to the conclusion of riinegtter.

Further, by his letter to Ms F dated 18 March 20@% practitioner
misrepresented to Ms F that he had not previoustyesented to her or
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agreed that he would invoice at the conclusionhef matter, rather than
render interim bills.

(Agreed contentions in relation to MsF's matter
at (112) - (114)).

The practitioner said that 'in any case Ms [F] adréo pay the
interim accounts and did so'. However, the faet thls F paid the
accounts does not excuse the practitioner's conduatling contrary to
his representation or agreement, much less in ausig his client as to
the basis upon which he represented or agreeth¢habuld bill her.

The practitioner also said that although it was'inial intention to
try and carry Ms [F] for the entire length of thetainer without sending
out a bill ... as matters progressed it became muodengore apparent that
this was a far more complicated case than | wadt fed to believe'.
However, as the practitioner has admitted:

The matter:

(@) did not involve any factual or legal issuest th@re complex or
difficult;

(b) did not require any greater amount or differéyppe of legal
services, than would normally be expected to beiired for an
average motor vehicle accident claim.

(Agreed facts in relation to Ms F's matter at (92))

In relation to his professional misconduct in remuginterim bills to
Mr T more frequently than he had previously repnésg he would, the
practitioner said that he was 'devastated' by #ssipg of his father on
9 August 2005 and of his mother on 2 September 20@bsaid that he
'may have lacked the requisite level of attentomlétail at the time and
for a period sometime thereafter' (Exhibit8, pgd&). However,
although the Damages Matter Costs Agreement wasrezhtinto with
Mr T on or about 15 September 2005, shortly aftex practitioner's
parents passed away, the multiple monthly billso(iw October 2007,
three in January 2009, two in February 2009, twdlarch 2009, two in
April 2009, three in May 2009 and two in June 200®re rendered
between two and almost four years after those svent

Finally, the practitioner referred to adverse peibtito which he has
been subject as a result of these proceedings. etrwas the Tribunal
said inO'Halloran No 1 (penalty)at [51]:
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It is no doubt damaging to Mr O'Halloran's professil reputation, and a
source of considerable embarrassment to him, tleabtitcome of these
proceedings has been the subject of publicity. t an inevitable result
of disciplinary proceedings which, as observed abdwifil a function of
warning to the profession and notice to the publiPublicity in the
ordinary course does not significantly affect tipprapriate penalty to be
imposed.

We accept that the question of penalty should Ipgecsgched on the
basis that, in a practice now of over 32 years,dreetitioner has only
once previously been found guilty of professionalsaonduct or
unsatisfactory professional conduct, that is, @/Halloran No 1.
However, in light of the earlier discussion, werdx consider that the fact
that the practitioner has only been found guiltyprdfessional misconduct
in O'Halloran No 1 and in these proceedings, nor the matters reféored
by him and on his behalf, render a further suspen$iom practise
together with a compensation order an adequateltpetzareflect the
seriousness of the findings of professional misaochdfor gross
overcharging in this case, when viewed in the ocdnvé the findings in
O'Halloran No 1, the agreed facts and contentions, and the ewdenc
presented in this case.

We consider that the practitioner has been showraonbe a fit and
proper person to be a legal practitioner and teathould be struck off the
Roll of Practitioners. We therefore make and tmaihsx report on the
findings to the Supreme Court (full bench) with secommendation that
Mr O'Halloran's name be removed from the Roll o&ddtioners. Of
course, whether that occurs, or some other peigligposed, is a matter
entirely for the Supreme Court.

Compensation Order

77

78

It appears that the Tribunal does not have powecircumstances
where it makes and transmits a report on a findinthe Supreme Court
(full bench), to also make a compensation ordereursd441(c) of the
LP Act (or any other order specified in s 439, 6 &4hd s 441 of the
LP Act). This is because s 438(2) of the LP Aatwuthe disjunctive 'or'
between paras (a) and (b) and the language ofpitwgision can be
contrasted with the expression ‘any one or mothefollowing orders' in
s 439, s 440 and s 441.

Had the Tribunal had power to make a compensatialerp we
would have made the orders sought by the Commitiee ,agreed by the
practitioner, pursuant to s 441(c) and s 448 of thkeAct, that the
practitioner pay by way of monetary compensatiartteir loss:
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(@) Ms R the sum of $9,759.93;
(b) Mr B the sum of $7,080;

(¢) Ms F the sum of $15,705; and
(d) Mr T the sum of $34,230.

The amounts in the preceding paragraph are therdif€es in each
case between the amount received by the practitimné the reasonable
charge (as now agreed).

Costs

80

81

82

The Committee sought an order for the payment byptfactitioner
of counsel fees, expert fees and other disbursemiacurred in the
proceedings in the amount of $27,861.20.

The Tribunal's practice in relation to the exer@$éts discretion as
to costs under s 87(2) of ti#ate Administrative Tribunal Act 20QWA)
in vocational disciplinary proceedings was sumnearisin Legal
Profession Complaints Committee and in de Braek{2012]
WASAT 58 (S) at [51] and its practising in relatibm the assessment of
costs was summarised at [53] of that decision.

There is no reason why, in the circumstances of tiase, the
Tribunal should depart from its usual practice eéhation to costs. The
amount of costs in terms of disbursements soughthbyCommittee is
reasonable and appropriate in the circumstancteafase. The order for
costs sought by the Committee was not opposeddypitictitioner. The
practitioner should be ordered to pay the Comm#te@ests of these
proceedings assessed in the sum of $27,861.20wiithr weeks.

Conclusion

83

84

The Tribunal makes and transmits a report on tinelifgs of
professional misconduct to the Supreme Court [Retich) with a
recommendation that the practitioner's name be vethérom the Roll of
Practitioners. The report is to comprise thesesaes and is to be
transmitted with a copy of the exhibits and thasaipt of the hearing.

The practitioner is to pay the Committee's costhefproceedings in
terms of disbursements in the amount of $27,86Wwign four weeks of
the date of this decision.
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Pursuant to s438(2)(a) of theegal Profession Act
2008(WA), a report be transmitted to the Supreme Court
(full bench) on the Tribunal's findings that the
practitioner,  Paul John O'Halloran, is quilty of
professional misconduct, with a recommendation,
pursuant to s 438(4)(b) of thegal Profession Act 2008
that the name of the practitioner be removed frioenroll

of persons admitted to the legal profession under t
Legal Profession Act 2008 The report comprises the
Tribunal's reasons and is to be transmitted witb@y of
the exhibits and transcript of the hearing on 1§/ 2@13.

Pursuant to s 87(2) of ti#tate Administrative Tribunal
Act 2004(WA), the respondent must pay to the applicant
its costs of the proceeding in terms of disbursémen
assessed in the amount of $27,861.20 by 2 Augus.20

| certify that this and the preceding [84] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE D R PARRY, DEPUTY PRESIDENT
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