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Legislation:

Legal Profession Act 2008VA), s 403, s 428, s 438(1), s 438(2)(a)
State Administrative Tribunal Act 20QWA), s 87(2)

Result:

Report on Tribunal's findings made and transmitted Supreme Court
(full bench)

The respondent is to pay the applicant's costéienatnount of $5,500 within
30 days of the date of publication of this decision

Summary of Tribunal's decision:

The Legal Profession Complaints Committee had presly brought
acomplaint to the Tribunal, alleging that Mr Ded®ichard Love, a
legal practitioner, is guilty of professional misciuct.

The allegation concerned a website devised bypthaetitioner called
‘applyforlegalaid’. The practitioner's intentionasvthat the website would
contain no reference whatsoever to the practitiomestead, a visitor to the site
would find only a blank application form for legaild, bearing Legal Aid WA's
logo, and in terms almost identical to Legal Aid WAwn application form.
However, once the form was completed and the 'Submiitton pressed,
the information inserted into the form would be warded, not to
Legal Aid WA, but to the practitioner.

The practitioner would then use that informatiorcdonplete and submit a
true application form to Legal Aid WA, as if he wethe applicant's lawyer.
If the application was approved, the practitione€spectation was that
Legal Aid WA would then, in accordance with its mal practice, appoint the
practitioner to act for the applicant. Only atttlséage would the applicant
become aware that the practitioner was involved.

In the particular case under consideration, thallagl applicant did not
fully complete the practitioner's form. The prdonher completed the
Legal Aid WA form from the information he receiveldut he fabricated the
missing information with details which he did natdw to be true. He also
certified to Legal Aid WA, again without any basison which to do so, that the
applicant's legal case had merit.

The practitioner subsequently consented to a faqdagainst him of
professional misconduct. The parties then appbethe Tribunal to assess the
appropriate penalty.

The Tribunal determined that the practitioner'sdran was disgraceful
and dishonourable. It found that the appropriatefgssional disciplinary
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consequence of Mr Love's professional misconduthencircumstances of this
case is to make and transmit a report on the fgndon the Supreme Court
(full bench), with a recommendation that the ptamier's name be removed
from the roll of practitioners. The Tribunal alsedered Mr Love to pay the
disbursements incurred by the Legal Profession Qanip Committee in the
proceeding, $5,500, within 30 days.

Category: B

Representation:

Counsel:
Applicant : Mr AJ Musikanth with Ms P Le Miere
Respondent . Mr DR Clyne

Solicitors:
Applicant . Legal Profession Complaints Committee
Respondent . N/A

Case(s) referred to in decision(s):

A Solicitor v Council of the Law Society of New SbuVales
(2004) 216 CLR 253

Barristers' Board v Darveniza [2000] QCA 253

In Re Davis (1947) 75 CLR 409

Law Society of New South Wales v Foreman (1994NSAWLR 408

Legal Practitioners Complaints Committee v Lashgri2R07] WASC 211

Legal Practitioners Complaints Committee v McKej807] WASC 119

Legal Practitioners Conduct Board v Kerin [2006]S8A393

Legal Profession Complaints Committee v O'Halld&013] WASC 430

Medical Board of Western Australia and Robermard®J0WASAT 81 (S)

Re Maraj (a legal practitioner) (1995) 15 WAR 124t
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REASONS FOR DECISION OF THE TRIBUNAL :

Introduction

1 Under s 428 of thd_egal Profession Act 20(08VA) (LP Act),
the applicant Committee) in an application dated 16 August 2013
referred three complaints concerning the respon(actitioner) to the
Tribunal. The Committee sought findings under s(23&f the LP Act
that the Practitioner had engaged in professiomsdanduct.

2 The Tribunal referred the matter to mediation. Auate of consent
orders was subsequently filed with the Tribunall®@February 2014, in
which the Practitioner:

. admitted the statement of facts and contentieh®st in
the application; and

. agreed that the contents of the Committee's bobk
documents is evidence of and relevant to his cantihec
subject of the application.

3 On 19 February 2014, the Tribunal made an orden wié consent
of the parties that the Practitioner had engagemofessional misconduct
within the meaning of s 403 of the LP Act. Theblimal also ordered that
it would hear the parties on penalty and costs Apid 2014.

The finding of professional misconduct against tiactitioner

4 The details which follow are as alleged by the Caotte® and are not
disputed by the Practitioner.

The Practitioner's background

5 At all material times, the Practitioner was:
. an Australian legal practitioner within the meanof the
LP Act;

. the principal of Dean R. Love and Associates,ri8tars
& Solicitors Firm); and

. the sole director of DRL Legal Pty LtORLL ).

6 The Practitioner was also a member of the panelpvate
practitioners for the Legal Aid Commission of Westéustralia
(LAWA).
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DRLL operated a website called www.drllegal.com.au.

Applying to LAWA for legal aid

8

10

11

The finding by the Tribunal of professional miscand against
the Practitioner concerns a website developed byPuactitioner called
‘www.applyforlegalaid.com.au'. It is therefore esgary for the purpose
of these reasons to outline briefly the usual pgeder making a legal aid
application to LAWA.

Applications to LAWA for legal aid can only be maldg a member
of the public by either:

. completing and signing an application for legal asing
an approved form provided by LAWA and then
submitting it directly to LAWA; or

. completing and signing an application for legal asing
an approved form provided by LAWA and then provglin
it to a legal practitioner with an instruction @quest that
the practitioner submit a request to LAWA for legal.

The application includes the following declaratigApplicant's
Declaration) by the legal aid applicant:

| ... have read the conditions of assistance adailan the Legal Aid
website (and provided to me) and acknowledge thatan offence to:

. Fail to provide information required of me whiishrelevant to this
application for legal aid;

. Provide a document to the Commission in connactidgth this
application for legal aid that is false or misleagiand

. Make a false or misleading statement either prallin writing in
relation to this application for legal aid.

| therefore declare that all the information | h@ween is true and correct.

Applicant's Signature Date

LAWA maintains a web interface entitled Grants @al{GOL) on
which LAWA panel solicitors, and only those paneligtors, may on
behalf of clients or prospective clients apply fegal aid 'on line' by
completing the legal aid application form availabia the GOL interface
(GOL Aid Application ).

Page 5



12

13

14

15

[2014] WASAT 84

Guidelines have been issued by LAWA as to the teans
conditions of submitting a GOL Aid ApplicatioOL Guidelines). Itis
a condition of making a GOL Aid Application thatagtitioners agree to
comply with the GOL Guidelines.

The GOL Guidelines provide that LAWA may make ajraf legal
assistance for an application that meets the 'snest' set out in Section 3
of Part 1 of theCommonwealth Legal Aid Guidelinedich form part of
the GOL Guidelines. The components of that test ar&easonable
prospects of success test', a 'prudent self-funtitgant test' and an
‘appropriateness of spending limited public legalfands test'.

A legal practitioner submitting a GOL Aid Applicati is required to
certify that he or she has consulted with the @ad\applicant and must
provide his or her opinion as to the legal meritthe defence or claim the
subject of the application.

In circumstances where a legal practitioner subrait&OL Aid
Application on behalf of a client or prospectiveent, it is the usual
practice of LAWA, if the grant of aid is approveth appoint that
practitioner to act on that person's behalf.

The 'applyforlegalaid' website is created

16

17

Between about January and March 2012, DRLL, through
Practitioner, acquired the domain names 'apply§atkad.com.au’ and
‘applyforlegalaidwa.com.au’. DRLL subsequently iseged a new
website named 'www.applyforlegalaid.com.application Website).

The Practitioner then engaged a web developer telole the
Application Website and expressly instructed thatvas to have the
following characteristics:

. upon accessing the Application Website, the dhipg
that was to appear was a document entitled 'Legal A
Application Form' Application Form) which included
the logo of LAWA and which was in terms very simila
to the GOL Aid Application;

. it was to allow a user to complete the Applicatiéorm
online by answering questions in 'pop up boxes'
In particular, a person had to insert personalrmédion
about themselves and their financial and legal lprob;
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it was not to include the Practitioner's emaitli@ss to
which the completed form would be sent; and

when the icon marked ‘Submit’ is clicked or pesgsthe
completed form or at least its contents would be
automatically sent to the Practitioner by email.

On or about 21 March 2012, the completed Applicatiwebsite
containing the Application Form was uploaded toraernet server.

An Application Form is submitted

19

20

21

Subsequently, on or about 29 March 2012, Ms Pregbpondent in a
child custody matter, accessed the Application WebsShe completed
some of the Application Form and clicked on ther8iibutton.

As a result, the Practitioner then received an kewlaich contained
the information which Ms P had inserted into thepkgation Form

(Email).

The Email was at that stage the Practitionestdy

communication from Ms P and the the only contaet Bmactitioner had
with Ms P. It was also the only information the &itgoner had received

from her.

When the Practitioner received the Email, it did ecantain:

answers to or information about the questiamslrered
N1-N4 (Attempt to Negotiate), 0O3-O4 (Contact with
the Department of Child Protection), V1-V4 (Famalgd
Domestic Violence), FO1-FO2 or F04-F017 (Parenting
Orders) in Ms P's Application;

information which would provide reasonable grosimolr
the Practitioner to conclude that Ms P’s case leayll
merit;

the Applicant's Declaration; or

any signature of Ms P or any authority to sign s
Application on her behalf.

A GOL Aid Application for legal aid is made by the Practitioner

On or about 29 March 2012, the Practitioner pregpared submitted
Ms P's application for legal aid using a GOL AidpAipation which:

22
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. provided answers to questions N1-N4, 0O3-0O4, V1-V4
FO1-FO2 and FO4-F017; and

. indicated that on 29 March 2012 Ms P had sigried t
Applicant’s Declaration, declaring that all the
information in Ms P's Application was true and eatr

Subsequent events

23

24

25

26

27

28

29

LAWA subsequently refused legal aid to Ms P and toér that her
lawyer (meaning the Practitioner) had been adwidelde decision.

Ms P informed LAWA in response that she had neeardh of the
Practitioner and that she believed she had sulamitéz application for
legal aid online directly to LAWA.

In a letter dated 9 May 2012, LAWA:

. informed the Practitioner that a client had beeisled
into believing that she was applying directly fegal aid
from LAWA:; and

. requested the Practitioner to ‘'withdraw the anlin
application form with the Legal Aid WA logo'.

By email dated 9 May 2012, the Practitioner indgdcthe web
developer to remove the Logo from the Applicatioebsite and to insert
in its place the logo of the Firm and the address @ntact details of the
Practitioner.

These instructions were complied with on the saaye d
Also on that date the Practitioner by email:

. informed LAWA that he had instructed the web
developer to remove the LAWA logo; and

. informed LAWA if there were other problems to kem
know and that he would get the web developer toemak
changes.

In a letter dated 10 July 2012, LAWA informed theadlitioner,
among other things, that it had resolved to give Rhactitioner written
notice of its intention to remove the Practitiofiem LAWA's panel of
private practitioners.
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30 Around or on 14 July 2012, the Practitioner tookwdo the
Application Website.

The Tribunal's orders of 19 February 2014

31 The order of the Tribunal made by consent on 19&alp 2014 was
in the following terms:

1. The practitioner engaged in professional misachadvithin the
meaning of section 403 of thegal Profession Act 2008VA):

(@)

(b)

(€)

between about 21 March 2012 and 14 July 2012 by
intentionally causing the publication of a webpagge a
website  www.applyforlegalaid.com.au Agplication
Website) that was likely to mislead and deceive a person
using the Application Website to believe that thvegre
completing and submitting an application for legeéd
directty to the Legal Aid Commission of
Western Australial(AWA ), when in fact the Application
Website would send an email, containing completed
personal information, to the practitioner's firmcompany

so that the practitioner could use the informatmsubmit

an application for legal aid to LAWA purportedly tmat
person's behalf in the expectation that he would be
assigned legal aid to act on the person's behkfdl aid
was granted,

on or about 29 March 2012 when submitting toALA an

application for legal aid for representation of MIs
[Request ID 126470] Ms P's Application) in that he
intentionally falsely represented to LAWA:

0] expressly, that Ms P had consulted with him and
he was of the opinion that the application had
legal merit; and

(i) implicitly, that he had reasonable grounds for
believing that the application had legal merit,

in circumstances where the practitioner had nosclad
with Ms P and the practitioner had no reasonakbemis
for forming an opinion as to whether the applicatitad
legal merit;

on or about 29 March 2012, when he caused BIs P
Application to be submitted to LAWA in a form which

0] provided answers to questions N1-N4, O3-0O4,
V1-V4, FO1-FO2 and F04-F017 when Ms P had
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not given him any information in relation to those
matters; and

(i) indicated that on 29 March 2012 Ms P had sijne
a declaration, which included a declaration that
all the information in Ms P's Application was true
and correct, when she had not done so.

2. The matter is otherwise adjourned for a heaongpenalty and
costs on 8 April 2014.

Parties' submissions on penalty

32

33

34

35

36

37

The Committee filed its submissions on penalty au$ts on
25 February 2014. The Committee also filed witnssgements from
Mr Raymond Collins, a retired manager from the &sefonal Standards
Division of the Law Society of New South Wales arftbm
Mr Mark Lewis, one of the Committee’s legal offiserboth dated
4 April 2014.

The Practitioner filed extensive submissions on afign on
18 March 2014. However, upon the Committee's diojec those
submissions were subsequently withdrawn save fagpaphs 383 to 394
inclusive (which deal with the Practitioner's fiicgal circumstances) and
paragraphs 711 to 721 inclusive (which comprisetwha Practitioner
refers to as his 'Final Submissions in this instgnc

The Practitioner filed supplementary submissions pamalty on
2 April 2014 and, at the hearing, the Practitiottepugh counsel made
oral submissions and submitted a number of charesfierences.

The Committee's submission is, in essence, thaPthaetitioner is
not a fit and proper person to remain a legal gracer. The Committee
submits that the Tribunal should make and tranaméport of its findings
to the Supreme Court (full bench) with the recomdation that the
Practitioner be struck off the roll.

The Committee also seeks an order from the Tribuhat the
Practitioner's local practising certificate is mpanted to the Practitioner
until a determination is made by the Court.

The Practitioner acknowledges that the issue befwelribunal is
whether he should be struck off or whether a legsaralty will be
sufficient. In these circumstances, the Practgrasays that a suspension
would be a more appropriate penalty.
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The Practitioner says that any harm done as atrelhis actions is,
in real terms, minimal. He was at the time of tb@duct an experienced
practitioner of 13 years. He had relevant expeean the areas in which
he was advising his clients. Any harm resultingnfrhis actions was
limited to the Practitioner obtaining more work fumself as opposed to
other solicitors on the LAWA panel.

In relation to the finding that the Practitionertdeed to LAWA that
a matter had legal merit without meeting with tHert in question,
counsel for the Practitioner admits that this iseaous matter, but says
that the Practitioner did have a general understgndf the issues
involved (T:16; 08.04.14).

The Practitioner draws the Tribunal's attentiontiie fact that he
‘pleaded quilty' early, and has completed four osthcourses in
November 2013 of his own volition. Moreover, tha®itioner through
counsel submits that he has not misled the Trihwmlailch 'is usually the
most significant thing that results in a suspengidri5; 08.04.14).

Further, the Practitioner says that he has undergomsychiatric
evaluation and has been diagnosed with ADHD. Hesdwot submit,
however, that this is an excuse in these procesding

At the hearing, counsel for the Practitioner remohdhe Tribunal
that the Practitioner has admitted his fault anatiooes to accept that he
has done the wrong thing (T:15; 08.04.14). In thiard, the Practitioner
through counsel said this:

It was a stupid thing to do. It only lasted alfalrief period of time. As
soon as it was brought to Legal Aid's attentioeythontacted him and he
took it down and admitted his fault. And he hasagls admitted his fault.

(T:15; 08.04.14)

The Practitioner submits that he ceased legal ipeactn
November 2013, which has caused him significanarfanial hardship.
He sold his office in Perth at a loss and saysasehiad no income at all.

However, the Committee takes exception to this ss&ion.
The Committee says that the Practitioner has coatirthe operation of
his legal practice, despite saying in a letter that wrote to the
Legal Practice Board on 20 December 2013 that:

| have ceased to practice (sic) both in WA and eawNsouth Wales and
have taken indefinite leave for personal reasdnisave not taken on any
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new clients since September, ceased work from Nbeerand have taken
down my website.

The Practitioner sent a letter in similar termghe Law Society of
New South Wales, also dated 20 December 2013

The Committee says that the Practitioner's subsgqrenduct was
consistent with continuing to practise in New Sowthles. In particular,
the Committee referred to the affidavits of Mr @adland Mr Lewis dated
4 April 2014.

Mr Lewis relevantly deposes that he called the BrnPerth
telephone number on 31 March 2014 but believed ttmthumber was
disconnected. He then called the Firm's Sydneyplwlee number on the
same date. He asked to make an appointment witRrtegitioner in Perth
and was informed by whoever answered the call dpabintments were
only being made in the Practitioner's Sydney office

Mr Collins deposes that he called the same telephmmber in
Sydney on 24 March 2014 and was informed as fotlows

. he could have an appointment to speak with the
Practitioner regarding a family law matter on
25 March 2014; and

. the initial hourly rate would be around $330.

Mr Collins says he was subsequently called bacthbyPractitioner,
who informed Mr Collins that there had been a rkistand that the
Practitioner was still on leave. Mr Collins themdsthat the Practitioner
offered to give him informal advice over the phorMr Collins also says
that the Practitioner offered to call him back oApfil 2014, a day before
the final hearing in this matter.

In response to this further allegation, counsel tfee Practitioner
raised the following points:

. The evidence of Mr Collins and Mr Lewis does poive
that the Practitioner was continuing to practiset, lat
best shows that he had continued to engage hpghtate
answering service.

. The telephone answering service was simply rghon
longstanding instructions in terms of quoting Milds
an hourly rate.
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. During the last few months, the Practitioner hady
been in Sydney on two occasions.

. The Practitioner steadfastly maintains that he hat
misled anyone in relation to his statement thatwaes
ceasing to practise.

The Committee did not ask the Tribunal to make &nglings in
respect of this issue. The Committee says thaptinpose of raising this
allegation was not to seek further findings agathst Practitioner, but
rather the Committee submitted that this furthdeg|d conduct was
relevant to the determination of penalty.

Finally, the Practitioner points to the numerousifiee character
references that he has received from senior praeits practising in
Western Australia.

The Practitioner concludes by submitting that lneduct was a bad
error of judgment but that his conduct was not misgful or
dishonourable. Therefore, the Practitioner sayperod of suspension
would be a more appropriate penalty. Counsel tier Rractitioner also
informed the Tribunal that the Practitioner accetptat he should be
supervised as an employee if and when he retunsattice.

Principles to be applied in determining penalty

54

55

56

57

The principles to be applied when determining thpprapriate
penalty in legal profession disciplinary matters arell settled, and are
not in dispute between the parties in this matter.

The purpose of the penalty is not to punish thectgi@ner
concerned, but to protect the public and to maintae reputation and
standards of the legal professioRe Maraj (a legal practitioner)
(1995) 15 WAR 12 at 25.

Therefore, the Tribunal must consider the effectt®forder on the
understanding, both in the legal profession andhi public, of the
standard of behaviour required of lawyeksw Society of New South
Wales v Foremar{1994) 34 NSWLR 408 at 444F.

Where an order for the removal from the roll iswemnplated, the
practitioner concerned must be shown not to bé @nfil proper person to
be a legal practitionerA Solicitor v Council of the Law Society of
New South Wale$2004) 216 CLR 253 at [15].
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Striking off is an order reserved for very seriaases, where the
character and conduct of the practitioner is seebet 'inconsistent with
the privileges of further practice'Barristers' Board v Darveniza
[2000] QCA 253 Darvenizg at [38].

Honesty, fairness and integrity are all essentiaaracteristics
expected of persons who practise ldwegal Practitioners Complaints
Committee v McKerlig[2007] WASC 119 at [8] NicKerlie). Further,
fitness to practise law requires that practitionersst have the personal
confidence of their clients, fellow practitionersdajudges;Iin Re Davis
(1947) 75 CLR 409 at [420].

The willingness of a practitioner to engage in drgést behaviour is
of central relevance to the assessment of a poaeits fithness to practise:
McKerlie at [8].

In Darveniza Thomas JA at [33] observed that:

[T]he quality most likely to result in striking offs conduct which
undermines the trustworthiness of the practitiomerwhich suggests a
lack of integrity or that the practitioner cannat trusted to deal fairly
within the system which he or she practises.

Another factor relevant to the determination of ggn is a
practitioner's ability or failure to understand theropriety of his or her
conduct; Legal Practitioners Complaints Committee v Lashagsk
[2007] WASC 211 at [35].

Findings on penalty

63

64

The Practitioner on his own admission intentiondkigeived, misled
and made false representations to LAWA. Ms P hatl signed the
Applicant's Declaration and some of the informatidmich he included in
his application on behalf of Ms P for legal aid wabricated by the
Practitioner. Even though the Practitioner had goten an express
opinion to LAWA on the merits of Ms P's case, tliadationer is familiar
with the GOL Guidelines and knew that, by submittiem application,
LAWA would believe that the application met the fiteetest' pursuant to
the GOL Guidelines.

The legal aid system is publicly funded and is esakto the fair
and just operation of Western Australia's judisidtem. Its resources are
limited. This deceptive behaviour in dealing witAWA cannot be
tolerated.
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Further, the Practitioner on his own admission riyemtended to
deprive other members of the profession, namelyother members of
LAWA's panel of practitioners, of the opportunitf/ lmeing instructed by
LAWA. The Practitioner clearly regards his own netgts to be of greater
importance than those of the public and his felfractitioners.

The Tribunal notes that the Practitioner has alrdagen found by
this Tribunal to have engaged in unsatisfactoryfggsional conduct on
three separate occasions in the past. Those @iadaere, in summary,
that the Practitioner had failed to treat a clintly and to protect that
client's interest, that he fell short of the staddaf competence and
diligence that a member of the public is entitlecekpect of a reasonably
competent legal practitioner and that he actedlessky and contrary to
instructions from a third party in order to advaht®own interests.

These past findings are not relied upon in ordemptmish the
Practitioner. However, the Practitioner's pastdemn is relevant to the
consideration of whether the Practitioner is aafid proper person to
practise law because it illustrates that the Rraner's misconduct is not
an isolated incident; Legal Profession Complaints Committee v
O'Halloran [2013] WASC 430 at [93].

While the Practitioner's conduct presently undersateration is of a
different nature, this still suggests to the Triua continued failure by
the Practitioner to appreciate the standards oflecinrequired of him;
Legal Practitioners Conduct Board v Kerifiz006] SASC 393 Kerin)
at [47] - [48].

The Practitioner's character referees, each a lpgattitioner, all
speak well of the Practitioner. However, it isaclérom their letters that
some of the witnesses (Mr Earnshaw, Mr Cooper, Mtté's, Dr Davies
and Mr Rebbeck) are not fully aware of the detaflshe findings which
the Tribunal has recently made against the Prawéti or his disciplinary
history. Mr Rynne expressed some knowledge of thactRoner's
disciplinary history but states that he has norimtion about the recent
finding other than it is 'serious'. The same appleeMr Singh, who says
that he knows about the Committee's allegationisdbes not express any
knowledge of the Tribunal's recent finding.

Mr Cywicki and Mr Percy QC both say that they knth& details of
the recent finding of the Tribunal but make no n@nof their knowledge
or otherwise of the Practitioner's disciplinarytory.
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It is not apparent from the references from Mr Betcand from
Mr Lindsay that they have any detailed understapdihthe Tribunal's
finding against the Practitioner or awareness tsciplinary history.

We can therefore give little weight to these refees.

The Practitioner did not demonstrate any remorsehi® conduct.
He concedes only that his conduct was 'stupid’ seeks to excuse
himself by saying that any harm from his actionss wenited to being
instructed in matters ahead of other members of BSMNpanel of
solicitors. As far as his opinion to LAWA that N#ss case had legal merit
Is concerned, his explanation that he had a gewnadérstanding of the
Issues involved is entirely unacceptable.

The Committee says that it is to his credit tha¢ tPractitioner
consented to findings of professional misconduiowever, while this
may be so, the Tribunal prefers the view that #wson on the part of the
Practitioner was motivated by a desire not to d&fancomplaint about
him which was clearly and demonstrably indefensible

We accept the Practitioner's submission that thieual may take
his financial hardship into consideration when sassg penalty.
However, while we may take account of this, thd that the Practitioner
has suffered and may suffer financial hardship eesalt of the Tribunal's
findings is a secondary consideration when theuhdb is fulfilling its
obligation to make orders to protect the public andintain public
confidence in the legal profession.

The Tribunal's conclusion is that the Practitioh@odnduct must be
regarded as disgraceful and dishonourable andhthas not a fit and
proper person to remain a legal practitioner. ddisduct justifies a report
being made and transmitted to the Supreme Codrtbach) pursuant to
s 438(2)(a) of the LP Act with the recommendatioat the Practitioner's
name be removed from the roll of legal practitiener

The Tribunal’'s orders dated 19 February 2014 toayewith these
reasons constitute that report.

The Practitioner does not currently hold a localcising certificate.
The Committee has applied for an order from theodmal that the
Practitioner's local practising certificate is mpanted to the Practitioner
until a determination is made by the Supreme Court.
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79 Under what authority the Tribunal is expected msikeh an order is
unclear from the Committee's submissions. The teri® grant a local
practising certificate rests with the Legal Praetdoard, not the Tribunal.
Accordingly, that application is refused.

Costs

80 The Committee also seeks an order for the Prao#itido pay its
costs pursuant to s 87(2) of tH&tate Administrative Tribunal Act
2004(WA) (SAT Act).

81 Section 87 of the SAT Act relevantly provides afofes:

Costs of parties and others

(1) Unless otherwise specified in this Act, thel#imy Act, or an order
of the Tribunal under this section, parties beairtbwn costs in a
proceeding of the Tribunal.

(2) Unless otherwise specified in the enabling Alsg Tribunal may
make an order for the payment by a party of atmy of the costs
of another party or of a person required to produce®cument or
other material on the application of the party urgkztion 35.

82 The Tribunal's normal practice in disciplinary pgedings is to
award costs to a successful vocational regulatodyb InMedical Board
of Western Australia and RobermafR005] WASAT 81 (S) at [30] the
Tribunal held that, although the question of anrawa costs is always a
matter of discretion to be exercised in the ciraamses of each case:

... [w]lhere a regulatory authority successfully beng complaint of
conduct which, if proved, justifies disciplinarytan by the Tribunal,
there will usually be a strong case for the exeroisthat discretion in the
favour of the regulatory body. That is becausehsbiodies perform a
function which promotes the public interest, andially with limited

resources.

83 The Practitioner has described to the Tribunalfinencial hardship
arising from his decision to cease practising ivéober 2013.

84 However, we note that the Committee is not seekingecover the
costs of its own time and expenses in relatiorhi® atter. Rather, the
Committee seeks an order that the Practitionergpagntribution to the
costs it has incurred in having counsel preparestifinissions on penalty

Page 17



[2014] WASAT 84

and appear on its behalf. The amount of costshaduygthe Committee is
fixed in the sum of $5,500.

85 We see no reason in the circumstances of thistoadepart from the
Tribunal's usual practice in relation to costs iscgblinary hearings. The
guantum of costs sought, $5,500, is reasonableeigitcumstances.

Orders

1.

Pursuant to s 438(2)(a) of thHeegal Profession Act
2008(WA), a report be transmitted to the Supreme Court
(full court) on the Tribunal's finding that a prdiciner,

Mr Dean Richard Love, is quilty of professional
misconduct. The report comprises the Tribunalte®
dated 19 February 2014 and these reasons andhs to
transmitted with a copy of the transcript of thaineg on

8 April 2014.

Pursuant to s 87(2) of ti#tate Administrative Tribunal
Act 2004(WA), the Practitioner must pay to the applicant
its costs of the proceeding in terms of disbursémen
the sum on $5,500 within 30 days of this order.

| certify that this and the preceding [85] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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