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Legidation:

Legal Practice Act 2003 (WA), s 198(1)
Legal Practitioners Act 1893 (WA), s 34

Result:

Practitioner is suspended for two years
Practitioner undertakes not to practise law upgrrakon of suspension
Practitioner pay the Committee's costs fixed insina of $4,000

Category: B

Representation:

Counsd!:
Applicant > Mr J McGrath
Respondent . Mr J Staude
Solicitors:
Applicant :  Legal Practitioners Complaints Comnatte
Respondent . Self-represented

Case(s) referred toin decision(s):

Nil
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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

The Legal Practice Complaints Committee commencea t
disciplinary actions against a legal practitioneBarry Michael
Richardson. In the first, the Committee alleges ghactitioner was guilty
of illegal conduct or unprofessional conduct inttha converted to his
own use sums of money totalling $1150 receivedamoant of costs from
his client without undertaking any significant wask his client's behalf,
and failed to deposit any of those moneys to thditof the trust account.
In the second, the Committee alleged unsatisfactooyduct by
unprofessional conduct by failing to respond tequest for information
from the law complaints officer and a further sunmsato produce
documents. The practitioner admitted the allegatio

The Tribunal held that the appropriate penalty eéoirbposed was a
suspension from practice for a period of two yearke Tribunal did not
consider it was necessary to refer the matter oalpeto the full bench of
the Supreme Court with a recommendation that hepé&enanently
disbarred or suspended for a period in excessmiears.

Orders made 1 May 2008

3

Issue

5

On 1 May 2008, the Tribunal, after considering t@nt and oral
submissions made by counsel for the Committee aedptactitioner,
decided that it was appropriate to suspend thetipoaer for two years,
without imposing an additional fine, and to makeoagher for costs.

The Tribunal provided oral reasons for this decisamd indicated
that written reasons based on the transcript wbaldiven in due course.
These are those written reasons.

The issue the subject of this decision is whetlher gractitioner,
having admitted the misconduct alleged against Bimauld be:

. the subject of a referral to the full bench of tBupreme
Court with a recommendation that he be permanently
disbarred, as contended by the Legal Practice Gontpl
Committee (Committee), or alternatively be the sabpf
a period of suspension, as contended for by the
practitioner;

Page 3



[2008] WASAT 116

. fined in addition to the above penalty; and

. ordered to pay the costs of the Committee.

Decision

6

10

The Tribunal has decided that in the particulacwmstances of this
case it is prepared to exercise the disciplinarwgye available to it
without referring this matter to the full bench tbe Supreme Court for
determination. The ultimate order will be that tipeactitioner is
suspended for the maximum period open to the Tabumamely two
years.

We will not impose a fine because of the demoretiratcapacity of
the practitioner to pay. We think it would be s#oin the circumstances
to impose a fine. In other circumstances, howewer,may well have
iImposed a fine as well as an order for suspension.

Costs will also be ordered in the agreed amount.

We also wish to make it clear that the orders w&erare made in
the special circumstances of the case where thetifpaer, through
counsel, has made it clear that he will not pradasv again and has given
an undertaking to that effect.

The position here is that the practitioner is ckdrgvith two main
offences of a disciplinary nature. He admits thesbject to what we will
say about the proper characterisation of the candwdue course.

Allegations in VR 181 of 2007

11

In VR 181 of 2007 the Committee alleges:

. first, that between November 2002 and May 2008 th
practitioner, Barry Michael Richardson, was guilhy
illegal conduct or, alternatively, unprofessionanduct
by converting to his own use three sums of money
totalling $1150 received on account of costs from h
client without undertaking any significant work dms
client's behalf; and

. secondly, related to that, between those samesdhe
practitioner was guilty of illegal conduct or, ahatively,
unprofessional conduct by failing to deposit anythaise
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moneys to the credit of the trust account as reduby
s 34 of the_egal Practitioners Act 1893 (WA).

Now, it goes without saying that if the first alggpn is made out the
second follows. Of course, the reason why thetmeacules and the legal
requirements for putting money into trust accowexist is to prevent the
conduct complained of in the first allegation framcurring. If you put
money into a trust account you limit the opportyrtib misappropriate
those funds.

In the response, both in writing and orally, thagbitioner accepts
the allegations made against him; in particularthi@ written outline of
submissions provided by Mr Staude on behalf of phactitioner. In
paragraph 2 it said that the practitioner admis He:

(a) did receive these moneys;
(b) did not deposit them to the credit of the taustount; and

(c) appropriated the moneys without performing sigant
work.

The words "converted the moneys to his own use"nateused in
this admission but the Tribunal does not thinksiintended by Mr Staude
on behalf of the practitioner to be particularlyefal or subtle or the like
in respect of the matter. The facts disclose thatmoneys not having
been put into the trust account were used by thetiioner for his own
ends, and whilst he may have had a general inteetwill come back to
that - to do the work, the simple fact is that,tla¢ relevant times,
particularly in relation to the receipt of two suofghe $250 and the $700
($950) there was no work done in respect of itthinlanguage of the law
the practitioner converted those funds to his osmas alleged.

What is said by the practitioner through counsehat he in effect
did not have a grand design whereby he was trymgut it colloquially,
to fleece a client who he thought was able to beckd to his own ends.
The Committee on the other hand through counselesly point out that
there was no work apparently being planned. Thetpioner was acting
on earlier, general instructions to pursue an gscE company to recover
the sum of $6000 which the client believed he wdiled to.

Nothing was done and nothing was being done bythetitioner at
the times the $250 and the $700 were requestedanuiat of costs. The
Committee points to the fact that cash was handed loy the client and
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on the last occasion when the $700 was paid itveasled over outside
the office of the firm in a street. All in all th&ribunal finds that the
circumstances in which the requests were madeicplary the $250

request and the $700 request, were quite unsadtsyac

We are not asked and it is not appropriate in gis@ry proceedings
for us to have to resolve questions of whetheptiaetitioner committed a
criminal offence. It is not an allegation as sucbn the evidence before
us we are not able to say, ultimately, what thei@dar intentions of the
practitioner were, although as we have indicatedhw& his conduct was
quite unsatisfactory.

He had not done the work. It is hard to know whatwas actually
planning to do. He does not seem on any of thdeee before us to
have had an action plan. He did not seek any gaa&om his principal
to the extent that he might have been expectedH® seems to have lost
any recollection of receiving the funds from thiet. He has never been
prepared to admit that he received them althougts m®t now denying
that he did, and we find that he did.

He did not do the work and he did not refund theneys. All in all
it is, as we have put it, an unsatisfactory statfairs.

Allegations in VR 182 of 2007

20

21

22

The second set of proceedings in VR 182 of 2000lues an
allegation that in October 2005 the practitioner swguilty of
unsatisfactory conduct by unprofessional conductaliing to respond to
a request for information from the law complaintécer and a further
summons to produce documents issued pursuant38(%)lof thelegal
Practice Act 2003 (WA).

That is admitted. It is accepted that failuredsist those, such as the
law complaints officer, investigating matters ifsehn be the subject of
professional complaint. It is important that pss®nals such as legal
practitioners assist in the resolution of compkimade because it helps
to, apart from anything else, maintain professiost@ndards and the
maintenance of professional standards is cruciamfra consumer
protection point of view.

That complaint as noted is admitted.
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Penalty

23

24

25

26

27

28

The question as to what is the appropriate pemaitgome has been
the subject of detailed submissions, both in wgitamd orally and also we
have had the benefit of a report from Dr Lawrentariberg, a consultant
psychiatrist, which has helped confirm much of whas$ been said to us
today by Mr Staude on behalf of the practition&/e were additionally
advised that in 2006 the practitioner was subjec fine of $3000 and
ordered to pay $1040 to a former client for failtogserve a bill of costs
before deducting money from his trust account, failthg to respond to
inquiries by the Committee.

It seems there was an element of overchargingah dase as well
and there was also suspension from practice foryeae. Those earlier
proceedings, which involved events after the evémssubject of these
proceedings, were determined before the eventsstiigect of these
proceedings were known, so the Tribunal and thergihrties involved in
that proceeding were unaware of these current svent

The circumstances, the background and the menwthhef the
practitioner have all been raised with us for cdesation and we take all
of that into account.

The psychiatric diagnosis is summed up by Dr Blurgbi& his
report of 7 December 2007 in these terms: "Mr Ridban fulfils the
DSM-IV-TR criteria of a Major Depressive Disordete described a ‘low,
sinking mood' with insomnia, amotivation, decreasadrgy, fatigue and
suicidal ideation. His mental state examinationfcmed a despondent
man and was consistent with the history provided."

We will not read further from this report. The phiatrist is not able
to say what the practitioner's mental state wdbeatime of the particular
disciplinary offences we have to consider hereviaitthink it fair to say
from the whole of the history provided in that repofrom what
Mr Staude has said on behalf of the practitioned, the other information
contained in the written submissions of Mr Stautt@t the practitioner
seems at many material times, including at the tmthese disciplinary
offences, to have suffered from depression. Tiere reason to think
that the analysis provided by Dr Blumberg late lpsaér was all that
significantly different from the position when tleedisciplinary offences
occurred.

All this leads us to the view that there are veood reasons to
consider that the practitioner, generally speakmgot fit to practise law.
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It is possible for a Tribunal in our position tonge to that view for

various reasons. Sometimes people, without saffeany mental health
difficulties demonstrate through their conduct tthety do not understand
ethical considerations or they are simply incompietd an intellectual or
practical level and the public would be at riskthey were allowed to
continue in practice at all, or except on veryngteint conditions.

The Committee's case here really is that the datsisappropriation
are sufficiently significant to demonstrate a coatpllack of appreciation
by the practitioner of his ethical duties and inat a failure that can be
remedied simply by imposing a fine or simply by mersding the
practitioner for a short period of time and that tnly way to assure the
public that professional standards mean what welsay mean is to say,
"You can never practise law again."

In the end we think that to make a recommendatiothé Supreme
Court full bench that we think they should consiabBsbarring the
practitioner permanently is a disproportionate oesg to the wrongdoing
revealed here, particularly when the wrongdoingeaded is assessed in
the light of the personal, and particularly theltieacircumstances of the
practitioner and, as we have said earlier, takmg account the fact that
the practitioner himself recognises that he shaoldpractise law again.

We as a Tribunal think that, whilst these procegsliwere not set up
to inquire into the general competency of the miiacer to practise, that
such an inquiry if held would likely reveal thatetipublic would have
little confidence in the practitioner practisingngoetently. So we think
the practitioner has shown good insight into hisiama&pacity to indicate
to his counsel that he will never practice agaid has been prepared to
give that undertaking which we note is on the récor

The result is that we think a proportionate respotts what has
happened here, in the particular circumstancesisf dase, is a set of
orders along the lines we have already foreshadowadhely that a
period of suspension for two years should be imgosEhat indicates to
the profession and the public, in these particalezumstances, that the
conduct complained of requires very considerablesgee. To say to
someone, "You cannot practice for two years wher¢he face of it you
have misappropriated $950" is, we think, a verystgrable censure; but
we think it is appropriate.

Misappropriating money in circumstances like thbsee shows a
basic disregard for standards of honesty that amgladmental to the
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relationship that every lawyer must have with thailient. It
presumptively raises the question in every case tbge should not be a
very significant penalty - striking off or suspemsi We think, as we say,
for the reasons given that a suspension of twosyisappropriate.

We gave some contemplation to imposing a fine ds b in the
circumstances of the practitioner, where he does eamn income
separately from the receipt of a Commonwealth penghere does not
seem to be any point in doing so. It is purelytftat reason that we do
not impose a fine.

It is appropriate that costs be ordered. The vmcak body here has
had to, in the public interest, bring and mainthiese proceedings. It will
be for the Committee and the practitioner to wauk l;ow those costs are
to be repaid over time but it is certainly apprateithat the burden should
be borne by the practitioner.

Conclusion and orders

36

The Tribunal finds and orders as follows:
A. Inrespect of VR 181 of 2007 the Tribunal findsat:

(1) between November 2002 and May 2003 the
practitioner Barry Michael Richardson was guilty
of unprofessional conduct by converting to his
own use two sums of money, totalling $950,
received on account of costs from his client
without having undertaken any significant work
on behalf of the client; and

(i) the practitioner is guilty of unprofessionarauct
by failing to deposit any of three sums of money
totalling $1150 received from the client into the
trust account as required by s 34 of thegal
Practitioners Act 1893 (WA).

B. Inrespect of VR 182 of 2007 the Tribunal firidat:

(1) the practitioner is guilty of unsatisfactoryrmuct
by unprofessional conduct by failing to respond to
a request for information from the Law
Complaints Officer and by failing to respond to a
summons to produce documents issued pursuant
to s 198(1) of théegal Practice Act 2003 (WA).
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37 In respect of the findings made on both counts i A81 of 2007
and in VR 182 of 2007, it is ordered that:

1. The practitioner is suspended from practice dsgal
practitioner for a period of two years commencimgtioe
date of this order.

2. The Tribunal notes that the practitioner undesanot to
practise law again and will not apply for a cectfie to
practise law in Western Australia or elsewhere loa t
expiration of the suspension.

3. The practitioner is to pay the Committee's cadtshe
proceedings fixed in the sum of $4000.

| certify that this and the preceding [37] paratpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE M L BARKER, PRESIDENT
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