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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

On 13 March 2009, the Tribunal handed down its slewi and
reasons in the substantive proceedings ([2009] WR82), finding the
practitioner guilty of unsatisfactory conduct bypuofessional conduct.
That was on the grounds that the practitioner,aohecase without his
client Ms Corby's consent, disclosed confidentialfoimation of
Ms Corby and (based on the same disclosures) natlements to the
media concerning Ms Corby.

On 3 April 2009, the Tribunal heard submissions pamalty and
costs. At the conclusion of that hearing the Umidl gave short oral
reasons for its decision on penalty on the basisitiwould subsequently
provide detailed written reasons. The Tribunakoed that:

1)  the practitioner be reprimanded; and

2) that its decision with respect to the LPCC'sliappon
for costs be reserved pending the filing of conseders
by the parties.

On 21 April 2009, the parties filed consent ordendjich the
Tribunal issued on 22 April 2009, that the praectigr pay the LPCC's
costs of the application of $55,000.

Background

4

In the substantive proceedings the Tribunal fouadsgant to s 185
of the Legal Practice Act 2003 (WA) (LP Act) that the practitioner was
guilty of unsatisfactory conduct by way of unpraesal conduct. The
Tribunal found that the practitioner failed to rgnse Ms Corby as his
client and that he breached the duty of confidétytithat he owed her by
disclosing various matters to the press withoutQdsby's consent to do
SO.

The parties each filed comprehensive written gsbions on
penalty which they supported orally at the hearing.

These are the reasons for the decision on pettadtythe
Tribunal advised it would issue at the penalty meaon 3 April 20009.
They formed the basis of and reasoning behind titiers that we made on
that day.
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The LPCC's submissions on penalty

7 The Legal Practitioners Complaints Committee (LPC&ught
orders that the practitioner:

1)
2)

pay a fine of between $17,000 and $22,000; and
pay the LPCC's costs of $55,000.

8 The LPCC made reference to specific findings of fhébunal.
These included:

1)

2)

3)

4)

5)

Ms Corby became a client of the practitioner on
6 June 2005. At that time Ms Corby was in jail in
Indonesia having been sentenced to 20 years'
imprisonment. She had appealed against that judgme
and the practitioner was engaged in part to assighe
appeal;

shortly after 6 June 2005, over the course ofidys, the
practitioner made five separate disclosures comugrn
Ms Corby's matter to the media. These disclosures
related to criticism of members of Ms Corby's Batal
team in their handling of the appeal and their esfor
money from the Australian Government to bribe the
appeal judges in Bali;

the disclosures were made by the practitionén wo or
little regard for the consequences to Ms Corby and
without believing that they were in her interesthey
were in fact not in her interests and were made tahe
when she was in an extraordinarily vulnerable sibma

the practitioner's motivation in making the thstres
was, in part, in pursuit of his dispute with mensbef the
Bali legal team and to promote himself in the mexBaa
legal expert approached by the Australian Govertmen
and whose services were not being availed of byBide
lawyers;

the practitioner did not at the time believet this Corby
was his client, but a responsible barrister inguosition
would have been acutely aware of the situation kwhic
Ms Corby was in and whether she was in fact hisngli
and
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6) the Tribunal found that in those circumstances t
practitioner was guilty of a serious breach of pssfonal
conduct.

9 In his oral submissions, Mr McCusker QC for thectiteoner did not

dispute these were relevant findings.

10 The LPCC submitted that by virtue of the practiéos position as a
Queen's Counsel he was expected to demonstrategimest professional
standards and that a failure to meet the requs@edards 'must be
considered more harshly than for a junior practeit, citingNSW Bar
Association v Cumming2001) NSWCA 284Gumming.

The practitioner's submissions on penalty

11 The practitioner in his submissions referred tamber of matters as
‘facts in mitigation’, as follows:

1)

2)

3)

there is no finding of dishonesty, nor of arentton to
cause Ms Corby detriment;

this is an exceptional case because:

a) the Tribunal found that the practitioner did not
believe Ms Corby was his client;

b) the relevant information that was disclosed was
not given by or on behalf of Ms Corby; and

C) Ms Corby had made no complaint and there was
no evidence she suffered detriment by the
disclosure and it assisted her to effect the
dismissal of her Bali lawyers. (In support of this
the practitioner refers to a paragraph from
S. Corby and K. Bonellaschapelle Corby: My
Story (1* ed, 2006));

by reference to the 'one transaction princigdeit applies

in sentencing principles in criminal proceedingke t
statements made on the five occasions ought to be
considered as part of a continuing episode over a
comparatively short time, being 11 days. Furttbg
penalty must be confined to a consideration ofalleged

and proven offence;
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4)  the circumstances at the time of the makingthed
statements included that:

(@) the practitioner believed there was some
justification for making adverse comments about
Ms Corby's Bali legal team including in relation
to their intent to seek to bribe the Balinese
judiciary; and

(b) the media approached the practitioner in rahati
to the bribery allegation.

5) the practitioner received no financial benefibni his
efforts; and

6) the practitioner is a person of previous goodrabter.
The practitioner tendered a large number of charact
references from members of the legal professionthed
community. The Tribunal's finding of unprofessibna
conduct adversely reflects on the practitioner's
professional reputation and will impact on his &agn
capacity. He has suffered public humiliation frahe
publicity surrounding the proceedings and the Tdils
finding. The practitioner has endured the pressfre
these proceedings over the past four years.

In these circumstances, the practitioner subméds tte appropriate
penalty is a reprimand. The practitioner also leingies the costs claimed.
Costs were ultimately agreed by the parties withiatdunal intervention.
Whether they were relevant to the substantial $meght by the LPCC or
were to be treated independently of it, as the LPOBmitted, did not
require determination.

In oral submissions in response, Mr Hall SC, foe thPCC,
challenged a number of these matters. In turny there supported by
Mr McCusker.

The legal principles

14

Section 187 of the LP Act provides that the Tridumay make a
range of orders with respect to a practitioner whegrursuant to s 185, the
Tribunal finds that a legal practitioner is guitty unsatisfactory conduct,
as is the case in these proceedings. The Tribonagl, for example,
suspend the practitioner from practice (s 187(),)(ajpose a fine of up to
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$25,000 on the practitioner (s 187(1)(d)) or remah the practitioner
(s 187(1)(e)).

The LPCC submits that an important object of distgoy
proceedings is the protection of the public, anddcwive to that, the
maintenance of proper professional standards. rTdigect is not the
punishment of the practitioner. In order to protde public and the
reputation of the profession, the consequencesh®srpractitioner may
need to be more severe than if the only objechefproceedings was one
of punishment. The LPCC cites the relevant autiesrias mentioned in
The Legal Practitioners Complaints Committee v Lashagsk007]
WASC 211 at [19].

The practitioner, by his submissions, submits thiilst the role of
the LPCC is to protect the public and maintain #tendards of the
profession, and that this is the primary purposehef imposition of a
penalty in disciplinary proceedings, that does metan that the Tribunal
may ignore the punitive effects on the individuallhe practitioner's
submissions also rely on usual sentencing pringipled specifically 'the
one transaction principle’.  The practitioner's demn of character
references is also directed to the personal cirtames of the
practitioner.

There is some tension between the parties' respgutisitions.

That the disciplinary jurisdiction is based on {h®tection of the
public, including by maintaining professional stardk, rather than
punishment as such, is well established, partiyular serious cases
where the issue is whether a practitioner may nastto be held out as fit
to practice. The proceedings are not criminal ature. A practitioner
whose integrity is not in question but whose calighbs impaired may, in
the interests of the public, be precluded from fsany. The object of
protection of the public includes not only detegrithe practitioner in
guestion from future conduct the subject of the plamt, but also by
publicly denouncing that conduct, deterring othe® might be tempted
to engage in it. The imposition of a fine of theture which the LPCC
proposes can only be understood as operating inghee of a deterrent.
Moreover, recent cases in Australia recognise\itnglst the object of the
proceedings is the protection of the public, thaifne effects on the
practitioner are not to be ignored.

The principles applicable to sentencing (just pment, specific
and general deterrence, denunciation, protectionthef community,
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rehabilitation) apply by analogy Quinn v Law Institute of Victoria
Limited [2007] VSCA 122 at [29-35]NSW Bar Association v Meakes
[2006] NSWCA 340 at [109-114]taw Society of NSW v Foreman
(1994) 34 NSWLR 408 Horeman) (reference to principles of double
jeopardy, continuous course of conduct at 413, 41Mat does not of
itself operate to the benefit of the practitioneder investigation. Such
factors may operate more severely against an tha@ipractitioner than
if regard is limited to the protection of the pub{Foreman at 441-446,
471).

As a practical matter, courts and tribunals dealwgh the
appropriate penalty in disciplinary proceedingsewnfthave regard to
factors such as the gravity of the charge, thecefié the misconduct on
the client, the practitioner's previous good chi@rader or his level of co-
operation with the regulating authority and theeefffof the penalty (and
an order for costs) in the circumstances. We egpared to consider the
practitioner's submissions of 'facts in mitigation'this basis.

By the same principle, in determining penalty wieetéthe view that
we are required to consider all the material cirstamces supporting and
relating to the charges; that is, both the 'agdnagaas well as the
'mitigating' circumstances. The issue is not nyefelding a penalty
appropriate to the specific charge without regarthe facts supporting it,
as the practitioner's submissions at some poirgsapo suggest.

We have been troubled by the LPCC's submissionbthatason that
the practitioner is one of Her Majesty's Counsd, failure to meet the
appropriate professional standards 'must be camsldeore harshly than
for a junior practitioner’. The decision @umminsconcerned a barrister
who had not filed taxation returns over some 40rgeaHe had not
admitted that his actions had jeopardised the atjput and standing of
the legal profession. Chief Justice Spigelman i80] that 'the conduct
of a barrister, particularly a barrister who hasereed the distinction of a
Commission as one of Her Majesty's Counsel, wholbedsved in such
complete disregard of his legal and civic obligasiowas necessarily such
as to bring the entire profession into disrepute'.

The present matter does not concern conduct cosuniiitside the
practitioner's professional practice which has ghitthe profession into
disrepute. It concerns conduct which violates phactitioner's duty of
confidentiality to his client. That is a serioustter and in determining
that the practitioner ought to have taken greatme an considering
whether Ms Corby was his client, we have taken iatxount the
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practitioner's seniority. But we do not think ielation to penalty that
Cummins (or New South Wales Bar Association v Davisq2005)

NSWADT 252 also referred to by Mr Hall) stands ftive general
principle that, by reason only of his being a semractitioner, a more
severe penalty applies than would otherwise.

Neither are we prepared to apply such a principhe general
considerations, at least in the circumstances isf ¢thse. We think it
requires considerably more argument than was pedvid=or instance, if
a practitioner's seniority were to be consideredeems to us we would
also need to take into account that by reason af féct, the matter is
likely to have attracted greater publicity thanesthise and corresponding
greater hurt to the individual concernésemanat 418.)

Mitigating factors

25

26

27

We have considered all the mitigating factors idieat by the
practitioner. We deal shortly with those that welallenged by the
LPCC.

Without accepting all the grounds relied on andimgwegard to
others, we think there is support for the praatiéics view that the
circumstances of this matter are unusual. The tipoa®er was
approached by the Australian Government rather fthaectly by the
client or her solicitors. He was acting pro bontheout the benefit of
instructing solicitors. His client was in a foreigurisdiction and the trial
and appeal were subject to the laws of IndonestbBali in particular.
The case was attended by extraordinary publicitihe journalist who
published the bribery allegations approached thactpioner with a
version of events he said he was going to publish.

In those circumstances, the need for general aedfspdeterrence
is diminished. We note in this context that whilst practitioner's written
submissions were not forthcoming in expressing aefpr his conduct
and there is no suggestion of an apology given te Qdrby, the
practitioner, through Mr McCusker, expressed siagegret in failing to
recognise Ms Corby as his client. The Tribunaktathe view that having
suffered the stress of these proceedings and thalidtion and hurt
arising from our finding of unprofessional condaat, as determined, the
issuing of a reprimand (and, we would hope, frorefection on how his
conduct impacted on Ms Corby), it is unlikely thia¢ practitioner would
re-offend.
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In this context we place little reliance on the gbiteoner's claims
that:

1) the relevant information that was disclosed watsgiven
by or on behalf of Ms Corby; in fact, in the sulnsiee
decision we found that the information was proviaed
behalf of Ms Corby;

2) there is no evidence Ms Corby suffered detrinignthe
disclosure; in the substantive decision we fourat she
was disadvantaged by the disclosures; and

3) the disclosure of the bribery allegation asdidits Corby
to effect the dismissing of the Bali lawyers.

As mentioned, the practitioner made reference fmassage from
Schapelle Corby: My Sory. The book had not been relied on in the
substantive hearing. The passage reads:

The perfect chance to sack them [Ms Lubis and Midd arose when
one of the QC's (rather stupidly) stated publi¢igttVVasu [Rasiah] had
asked the Australian Government for [A]$500,000 hbribes. Merc
[Mercedes Corby] and | talked it over and agre€ldis' is it, they're gone.'
No doubt that was exactly what the comments had designed to do.

The 'QC's' are identified as the practitioner andPdrcy QC, being
'two QC's [who] had offered to work pro bono for ragpeal’. To the
extent the practitioner was so motivated, he didatmit to this in his
evidence. As we said in the substantive decidiom,practitioner might
properly have raised the subject of the briberyegdtion, giving
Ms Corby the opportunity to dismiss those respdasibr it, without
disclosing it to the press.

As regards the disclosed statements being considesepart of a
continuing episode over a period of 11 days, itri® that there was a
degree of repetition or enlargement of earlierestents on the same or
related topics. We have taken that into accountblearing in mind, as
Mr Hall points out, that there was only one chamfeunprofessional
conduct arising from the disclosures.

We think that the practitioner's belief that he Wwastified in making
adverse comments about Ms Corby's Indonesian legmih and its
members, including in relation to their intent &ek to bribe the Balinese
judiciary, is of limited persuasion. It goes witltosaying that the
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disclosures would have been even less justifidliteere was no evidence
of that belief.

33 We are mindful that the practitioner agreed to utadke to provide
assistance to Ms Corby without fee and that hectied to and stayed in
Bali at his own cost.

34 We also accept that the practitioner is a persoprefious good
character and is highly respected within the crahibar and in the
broader legal community. We have read all 48 ezfees. As might be
expected, we have found these to be of varyinge#sgof assistance and
their impact was not ultimately dependant on thenloer of references
submitted. We give less weight to the refereesv@ver eminent) who
seek to discount the seriousness of the subjeaucbror where it is
apparent that the referee has not read our substardgasons. The
references generally express the author's views ttlea practitioner's
conduct found to be unprofessional was out of attaraand unlikely ever
to be repeated. One referee referred to his krumeleof the personal
anguish suffered by the practitioner by reason hasé proceedings.
Taken as a whole, the references are a testimortigetdnigh regard in
which the practitioner is held within the legal f@ssion, by the police
and within the community. They support the follogiobservations
about the practitioner:

1) he has a reputation for working fearlessly thiae
justice within the criminal system, for hard wonkdafor
competence;

2) he has a reputation for honesty, fairness arststa®)
clients in need of legal assistance in disregardi®bwn
financial benefit and personal circumstances;

3) he is regarded as a leader of the criminal baPerth,
committed to his profession and encouraging ofguni
members; and

4) in the pursuit of matters of concern to him,Has been
known to talk out of turn, including to the press.

35 None of the references was challenged. We ardleshtio have
regard to them in seeking a just outcome in all dineumstances. We
think the situation might be expressed this wayeinains a grave lapse.
But it is one to be evaluated in the context oflifeeof a person who has
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made contributions beyond the usual to the aawitf the law in this
community.' Foremanat 415.)

Determination

36

37

38

39

40

The law and those entrusted with maintaining psifesl standards
attach a high value to the trust and confidenceclwlsiients do, and are
encouraged to, place in their lawyers. It is thigonale underlying legal
professional privilege, a principle which has begescribed as an
important common law right (or immunity) and somets even as a
fundamental human right. The importance of thdgasional obligation
of confidentiality was never in question duringgberoceedings. But the
professional (and legal and equitable) duties oweda client are
necessarily dependent upon the lawyer's recogndafca person as their
client, or a person to whom they might otherwiseeow duty of
confidence. Failure in that respect may lead teeaous breach of
professional duty.

In these proceedings, the practitioner failed tgrepate that
Ms Corby was his client. His publication of masteonfidential to her
was exacerbated because of her extraordinarily evable position
(including, on the practitioner's evidence, because inadequate
representation on her appeal) and because pubhcatas made to the
press and was in part motivated by his personatests.

In those circumstances, we understand the reaswderlying the
LPCC's submission that a substantial fine is th@miate remedy.

However, we do not think that protection of the lpubor the nature
of the conduct requires such a penalty. Havingmgdo the unusual
circumstances of this case, the practitioner'sipusvgood character and
commendable legal service, the unlikelihood thatvbeld ever re-offend
and the other matters to which we have referredthivd the appropriate
penalty is a reprimand which we order pursuant i8&1)(e) of the
LP Act.

It only remains to say, for the benefit of membeirshe public who
might have taken an interest in this matter, thlalisiva reprimand does
not have the financial consequences of suspensitimeamposition of a
fine, the issuing of a reprimand by a Tribunal daling its finding of
unprofessional conduct, is a serious matter. luld/iacertainly be a
relevant, and perhaps a decisive, considerationthm event of a
re-offence.
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Orders

41 The Tribunal orders that:
1. The practitioner be reprimanded; and

2. The practitioner pay the costs of the Legal franers
Complaints Committee fixed in the sum of $55,000.

| certify that this and the preceding [41] paragpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J ECKERT, DEPUTY PRESIDENT
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