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A finding of unsatisfactory professional conduct

Summary of Tribunal's decision:

The Legal Profession Complaints Committee broughal&egation to the
Tribunal that Karen Alethea Mullally Wroughton egga in professional
misconduct. The conduct complained about relatduket representation of her
client in proceedings in the District Court for &cé of contract and negligence
against a surgeon. The Committee alleged thatptiaetitioner's conduct
involved a substantial and a consistent failureech or maintain a reasonable
standard of competence and diligence that a meofiie public is entitled to
expect from a reasonably competent Australian Ipgadtitioner.

The Committee subsequently amended its applicdaboallege that the
practitioner was guilty of unsatisfactory professib conduct rather than
professional misconduct.

The Tribunal considered the allegations and theurgte for them. It
concluded that the Committee's allegations agdimstpractitioner had been
made out and that the practitioner was guilty ofatisfactory professional
conduct.
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REASONS FOR DECISION OF THE TRIBUNAL :

Introduction

1 In an application dated 13 July 2012, the appliq@dmmittee)
brought a complaint of professional misconduct @agfathe respondent
(Practitioner). The conduct complained about occurred between
1 June 2007 and 14 May 2009. It related to the tHmwr's
representation of Mr Phillip Edward Coste€aster) in District Court
action No 1070 of 2007 Dfstrict Court proceedings). The District
Court proceedings were in relation to Coster'swclar breach of contract
and negligence against a surgeon referred to by paeies, and
consequently in these reasonsttesDefendant The Committee alleges
that the Practitioner's conduct involved a substhahd consistent failure
to reach or maintain a reasonable standard of ctempe and diligence
that a member of the public is entitled to expeont a reasonably
competent Australian legal practitioner.

Applicable legislation

2 The provisions of thd_egal Practice Act 2008NVA) (2003 Ach
were in force until 1 March 2009, when tHeegal Profession Act
2008(WA) (Legal Profession Ac} commenced operation. Under
s 622(2) of the Legal Profession Act, the Legalféssion Act applies to
conduct consisting of a contravention of the 20@8 &s if the conduct
consisted of a contravention of the Legal Professict.

3 Accordingly, the Legal Profession Act applies te #Hilleged conduct
the subject of the Committee's application.

4 The term 'unsatisfactory professional conduct'eingd in s 402 of
the Legal Profession Act as follows:

unsatisfactory professional condudncludes conduct of an Australian
legal practitioner occurring in connection with thractice of law that falls
short of the standard of competence and diligehaé & member of the
public is entitled to expect of a reasonably comapetAustralian legal
practitioner.

5 The more serious form of unprofessional conduatpfgssional
misconduct' is defined in s 403 to include 'un$ati®ry professional
conduct ... where the conduct involves a substantiaonsistent failure
to reach or maintain a reasonable standard of ctampe and diligence'.
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Background

6
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The facts in this matter as set out below have haken from the
Committee's application and are largely uncontested

At all relevant times the Practitioner was an Aaisin legal
practitioner, as defined in the Legal Professioh Ac

On 16 May 2003, the Defendant performed a surgealration to
repair a left inguinal hernia that Coster had seffein the course of his
employment as a spray painter.

Some three months later, Coster began to experipage at or
around the site of the initial surgery. Furthergeuy was performed by
the Defendant on 11 September 2003 and again drel@ary 2004 to
try to relieve Coster's ongoing post operative pain

That surgery did not achieve the desired outconigoster then
ceased his former employment.

Coster engaged Mr Patrick MullallyM@llally ), who was at the
relevant time a registered industrial agent empoyg an entity hamed
Workclaims Australia, to make a claim on his beh#df worker's
compensation.

In a letter dated 30 August 2004, Mr Christopherta@n-Smith, a
general surgeon, provided a report to Coster'srgepeactitioner. This
concerned Coster's ongoing post-operative paincanthined an opinion
as to its cause for the purposes of Coster's werkempensation claim
(the Lawson-Smith report).

The Lawson-Smith report stated that:

a) pain due to nerve injury is common whether mesh
hernioplasty or suture repair is undertaken; and

b) the author suspected that the ilioinguinal neheal
become incorporated in scar tissue associated tveh
repair.

The Lawson-Smith report did not address the issuehether there
was any negligence on the part of the Defendant.
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In November 2004, Coster's worker's compensatiamclsettied
and, in early 2005, Mullally discussed with Costepotential action in
negligence against the Defendant.

On 24 February 2006 a meeting was held betweereCddullally
and the Practitioner. This is the only time tlne Practitioner and Coster
met each other. At the meeting, the Practitionsrussed with Coster the
possibility of lodging a complaint with the Officef Health Review
regarding health services provided by the Joond#igalth Campus
through the Defendant and of commencing an actioregligence against
the Defendant.

On 5 September 2006, the Practitioner on behalCo$ter (and
subsequently Coster himself), submitted a compl&nthe Office of
Health Review. On 6 November 2006, the Office cfalth Review
advised Coster that it would not accept his complaecause it was more
than 12 months since the events the subject afdh®laint occurred.

On 1 June 2007, the Practitioner on behalf of Cagienmenced the
District Court proceedings and on 24 October 2@6&,Practitioner filed
and served Coster's statement of claim. The seteof claim alleged
that, due to the negligence of the Defendant wpadorming surgery to
prepare Coster's left inguinal hernia, Costeraingual nerve became
incorporated in scar tissue, resulting in damagh@emerve and the client
experiencing ongoing post-operative padosgter's claim).

On 27 November 2007, the Defendant's solicitoraytoh Utz, filed
the Defendant's defence, together with a requestuither and better
particulars of the statement of claim.

In a letter dated 2 January 2008 to the Practitio@ayton Utz
offered to settle the proceedings on the basis tatproceedings be
dismissed and that each party bear its own costs.

In a letter dated 4 April 2008 to Clayton Utz, tlReactitioner
provided the further and better particulars receabst

In a letter dated 24 June 2008 to the Practitic@kyton Utz:

a) provided a copy of a report dated 3 June 2006 fa
general surgeon, Mr Chris Coudhd Couch report);
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b) noted that, despite Coster's claim, Coster hatengone
further surgery for the repair of his right inguifeernia
by the Defendaran 27 May 2004;

C) made a further offer to settle the action bymiksal of
the proceedings with each party bearing its owrtsgos
and

d) expressed the view that they expected to beedemith
the expert evidence to be relied upon in the RisCourt
proceedings in the very near future.

In a letter dated 20 July 2008 to Clayton Utz, tReactitioner
rejected Clayton Utz's view that the Couch repoxbnerated the
Defendant and confirmed that Coster intended t@wged. Then, in a
further letter to Clayton Utz dated 4 August 2008e Practitioner
informed them that she would ‘revert to [Claytoz]Uater in the week
with a list of expert evidence to be relied upon'.

On 3 November 2008 a registrar of the District Coudered that on
or before 17 November 2008 the Practitioner shdistdthe matter for
trial. On 18 November 2008, the Practitioner tistiee matter for trial. A
pre-trial conference was listed for 18 Decembe8200

In a letter to the Practitioner dated 26 Novem!&& Clayton Utz
noted that, despite repeated assurances that shéd wio so, the
Practitioner had still not disclosed any experideunce relating to either
liability or quantum of damages. Clayton Utz ageaguested that the
Practitioner disclose the expert evidence upon kvlicster would rely.

In response, on 27 November 2008, the Practitiseat a copy of
the Lawson-Smith report to Clayton Utz, along wiitkernet articles by
Professor Lowenfels and Dr Ndiaye relating to nedsmage during
repairs of inguinal hernias. The Practitioner désc them as ' ... reports
upon which [Coster] relies to establish liability'.

On or around 3 December 2008, the Practitioner fdaie
Mr Ronald Bower of Corser & CorseBdgwer) to attend the pre-trial
conference on 18 December 2008. The matter didsatite and the
conference was adjourned to 16 February 2009. ti$hafter the
conference, Bower wrote to Mullally and Workclaifgstralia with a
report on the outcome of the conference. In thport, Bower noted that
the Lawson-Smith report was not sufficient evideteeupport Coster's
claim. He recommended that Coster should seegesnrwith a view to
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obtaining a report on liability. He said that suddport should be
provided to Clayton Utz by 2 February 2009.

28 The Practitioner then requested a report from Mae@re Clarke, a
surgeon, about the alleged negligence of the Defendnd the cause of
Coster's post-operative pain. In a letter dated@d 2009, Mr Clarke
provided a report to the Practitiondhd Clarke report). The Clarke
report did not support Coster's claim.

29 The Practitioner had no further involvement in @ostmatter.

The allegations by the Committee against the Practier

30 The Committee alleges that the Practitioner's conaiuthe course of
representing Coster involved a substantial andistamd failure to reach
or maintain a reasonable standard of competencdibgence in that she:

a) instituted and continued the District Court medings
without any or any adequate evidence to supporteCes
claim;

b) purported to rely on articles downloaded frora thternet
as expert medical evidence to support Coster'siclai

c) failed to provide any or any adequate advicEdster or to
Mullally in a timely manner or at all:

1) as to the merits and possible cost consequettces
Coster of commencing the District Court
proceedings in the light of the medical evidence in
the possession of Coster or the Practitioner &t tha
time;

i) of the need to obtain expert medical evidence t
support Coster's claim; and

iii) as to the effect of the medical advice congainn the
Couch report on Coster's claim;

d) failed to respond in a timely manner or at allréquests
from Clayton Utz:

1) for disclosure of the expert evidence upon which
Coster intended to rely;
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i) to supply copies of Coster's medical recorasrfithe
Joondalup Health Campus;

lii) to supply further and better particulars ofgfigence;
and

Iv) to have the action removed from the inactiwt &nd
the matter listed for trial; and

e) failed adequately or at all to report or to ke@pster
adequately informed about the District Court proiegs.

The findings sought by the Committee

31 The Committee in its application sought a findingthe Tribunal
that the Practitioner engaged in professional nmdaot pursuant to
s 438(1) of the Legal Profession Act.

32 However, at the hearing, the Committee stated dirooounsel,
Ms KF Banks-Smith, that it would be content to gatan order or finding
that the Practitioner engaged in unsatisfactoryfgssional conduct
pursuant to s 438(1) of the LP Act. Later in theogeedings, the
Committee sought and was given leave to amend gpkcation to that
effect (T:56, 9.8.13).

33 Counsel for the Committee also advised the Prangti and the
Tribunal that it did not intend to press its allega that the Practitioner
failed to respond in a timely manner or at alléguests from Clayton Utz
to supply further and better particulars of neglicge (paragraph 55(d)(iii)
of the Committee's application) (T:36-7, 9.8.13).

The hearing

34 The hearing of this matter took place on 9 Aug@t® The
Practitioner was not represented and attended phene. The
Committee was represented by counsel.

Practitioner's objection to the Committee's documets

35 Prior to the Committee addressing the Tribunal = dase, the
Committee advised the Tribunal that the Practitidmed on the previous
day contacted the Committee. She had advised dmentttee that she
objected to the Committee tendering any documentt®nginating from
her file. The Tribunal invited the Practitionerdddress this issue. The
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Practitioner repeated her objection but gave nsa#or it. The Tribunal
accordingly overruled it.

The Practitioner then sought an order that sheimngaccess to or
copies of the files of Messrs Bower and MullallyHowever, despite
prompting from the Tribunal, the Practitioner didt mpply for, nor did
she seek an adjournment of the proceedings. 3thé¢h® Tribunal that
she did want to see those files, but that she wisbed the hearing to
proceed immediately. Accordingly, she was cont@ttto have access to
those documents prior to the hearing.

Because the Practitioner did not demonstrate amn&ic purpose to
be achieved in the production of such files, th#dmal considered that
the granting of such an order would serve no pwposccordingly, the
Tribunal declined to make that order.

The Practitioner then informed the Tribunal tha¢ stould not be
giving evidence nor would she be calling any wisess However, she
stated that once the Committee had presentedsés she then wanted the
opportunity to make written submissions. The Tindlugave leave for the
Practitioner to do so.

Evidence before the Tribunal

39

40

41

Over further objection from the Practitioner, then@nittee tendered
a book of documents dated 1 May 20E3Hibit A), and a supplementary
book of documents dated 24 May 20EXliibit B). The Committee also
tendered a witness statement from Coster dated éy42@13 Coster's
witness statemeni

Before those documents were admitted in evideree Practitioner
explained that her objection to the Committee tendedocuments was
limited to documents not originating from her fil&She stated that she
disputed the authenticity of any document 'signgédmeone else other
than myself' (T:33, 9.8.13). The Tribunal ruleattthe books would be
admitted. The Practitioner provided no evidencéetal the Tribunal to
conclude that these documents are anything otla@r genuine and what
they purport to be. The Tribunal considered thatdocuments should all
be accepted as if they were proven and formalllgenttcated.

The Committee then proceeded. It highlighted a bemof 'key
documents' from Exhibit A and Exhibit B. The 'kegcuments' referred
to by the Committee are described below. The detwirmumber
specified in each case is the number given to drécplar document in
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the index of each book. The page numbers referoedré the page
numbers of the relevant book.

Documents included in Exhibit A

1.

Document No 1, page 1 - 5.

This is the agreement concerning Coster's worker's
compensation claim.

Document No 3, page 7.

This is a letter from Mullally to Coster dated
3 March 2005 relating to potential claims againse t
Defendant. It advises that Mullally will be inviggtting
all aspects of the matter.

Document No 6, page 10.

This is a letter from Mullally to Coster. It ades Coster
that the Practitioner is to be appointed to camy the
legal services to prosecute Coster's claim. ipges that
Workclaims Australia will charge an upfront fee of
$5,000 to enable legal work to prosecute the claim.

Document No 7, page 11 and Document No 8, page 1

These are respectively Workclaim Australia's inecior
$5,000 and an advice that an appointment had baele m
for Coster to see the Practitioner.

Document No 12, page 17 - 20.

This is a letter from the Practitioner to the Odfiof
Health Review. The Practitioner states inter dliact
for [Coster] ...". The Practitioner also says, afjga9,
that 'Our client considers that [the Defendant] was
negligent ..." and on page 20, first paragraph, 'he [t
Defendant] carried out the operation negligently, ...

Document 12 (m), page 32 - 33.

This is the Lawson-Smith report. This documengrgto
pain due to nerve injury which is ‘common’. It mako
mention of any negligence nor breach of duty by the
Defendant nor was it in the form of an expert répor

Document No 16, page 49.
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This is a letter from Mullally in February 2007 aslng
Coster that the Practitioner will shortly be backnh
maternity leave and will report to him.

Document No 17, page 50.

This is letter from Mullally to the Practitioner in
April 2007 requesting on Coster's behalf that shes g
consideration to commencing District Court procagdi

Document 18, page 51.

This is the writ of summons issued 1 June 2007 with
Coster as plaintiff and the Defendant as defendant,
prepared and issued by the Practitioner.

Document No 20, page 56.

This is a letter from the Practitioner to Costeteda
20 July 2007. This advises Coster that the Praicat

has issued a writ and says that cases of thisenatilirbe

‘hard fought'. She notes that Coster cannot atiotdke
the case to a full hearing and that her instrustiare to
get this matter to a pre-trial conference whergéiially

it can be settled'.

Document No 23, page 59 - 66.

This is the statement of claim filed 24 October200
Notably, it is issued without any expert evidence t
support the allegations of negligence.

Document No 25, page 68.

This is a letter dated 31 October 2007 to the Ri@wer

from Clayton Utz, solicitors acting for the Defenta
which requested copies of medical records relatmg
various procedures performed on Coster.

Document No 26, page 69 - 76.

This is a copy of the Defendant's defence, in whieh
denies liability and negligence.

Document No 27, page 77 - 78.

This is a request for further and better particultlied
28 November 2007.

Document No 28, page 79.
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This is a letter from Mullally to Coster dated
31 December 2007 updating Coster on the progrettgeof
matter.

Document No 29, page 80 - 81.

This is a letter from Clayton Utz to the Practitordated
2 January 2008. The body of this letter is setioufull
below.

Phillip Coster v [the Defendant]

District Court No. 1070 of 2007

We refer to previous correspondence.

The Defendant denies all allegations of negligemzgle by the
Plaintiff as set out in the Defence served upon you
28 November 2007.

We are of the opinion that [Coster's] claim is whaelithout merit.
If the matter is continued, it will be defended amel are confident
that [Coster's] claim will fail in its entirety.

At this early stage of the proceeding the costsrmd to date are
not significant. Consequently, our clients arepgpred to allow
[Coster] to discontinue his action with no ordet@sosts provided
that acceptance of this offer is forthcoming before
31st January 2008.

Should [Coster] not accept this offer and subsetyesish to
discontinue this action or fail to establish ligtlyilat trial, the
Defendant will seek a costs order against [Cosaed will take
steps to enforce that order if necessary.

This offer is made in a genuine attempt to resdhie matter
without incurring any further costs. It is not antention to repeat
the offer at any subsequent stage of the proceegdiingis rejected
by [Coster].

We trust that you will discuss this offer with yoatient and
explain to him the financial consequences whichlcdallow if
this offer is rejected.

We look forward to hearing from you within the petiallowed for
acceptance.

Please do not hesitate to telephone if you wisldisguss this
matter further.

Document No 30, page 82.
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This is a letter in reply to document no 29 frone th
Practitioner in which she says:

... | refer to previous correspondence and apolofgs¢he delay.
My client intends to continue with this claim. [lmprovide you

with discovery and copies of documents previousiguested by
the end of this week. ...

Document No 31 and 32, pages 83 and 84.

There are letters from Clayton Utz to the Practiio
following up their requests for particulars and arels
from Joondalup Health Campus.

Document No 38, page 115 - 116.

This is a letter to the Practitioner from Claytotz dated
24 June 2008. It provides:

Phillip Coster v [the Defendant]

We have investigated this matter further and remany firmly
of the opinion that [Coster's] claim is without riher

We enclose the report of Mr Chris Couch, Generatg&an,
dated 3 June 2008. You will note that Mr Coucheats no
criticism whatsoever at the standard of care pexidy [the
Defendant] to [Coster].

[Coster's] case in respect of consent must failemgivthat,
notwithstanding the complications experienced bgdt€r] after
the surgical repair of his left inguinal hernia b& May 2003, he
still consented to [the Defendant] undertaking nep&the right
inguinal hernia on 27 May 2004. At the time of tiepair of the
right inguinal hernia, [Coster] had first hand kredge that there
were risks associated with the procedure because sb those
complications had eventuated following the repdirtiee left
inguinal hernia. However, [Coster] still electenl pproceed to
surgical repair of the right inguinal hernia. hetcircumstances,
we fail to see how [Coster] has any prospects ovicwing the
Court that, if he had been aware of the complicatiassociated
with the original left inguinal hernia procedureg Wwould not
have proceeded. Such an argument contradicts dXxjst
subsequent decision to proceed to surgical repgath® right
hernia.

In a final attempt to bring this matter to a resioln without any
further costs being incurred on behalf of the Ddéatt, we are
instructed to allow [Coster] a further 14 days frtma date of this
letter to discontinue his action with no order asosts. Should
[Coster] not accept this offer and subsequently hwi®
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discontinue this action or fail to establish ligtgilat the trial, the
Defendant will seek a costs order against [Costad we shall
take steps to enforce that order if necessary.

This offer is made in a further genuine attemptésolve this
matter without incurring any further costs and west that you
will discuss this offer and the financial consequesnof rejection
with your client.

We trust that if the offer is to be rejected youl We in a position
to serve the expert evidence to be relied on (behalf of
[Coster] and to proceed, within the very near fetdo a pre-trial
conference.

We look forward to hearing from you as soon as iptess

Document No 39, page 121.

In this letter dated 20 July 2008 to Clayton Uthge t
Practitioner rejects the assertion that the repufrt
Dr Couch clears the Defendant and she states th&teC
intends to proceed.

Document No 40, page 122.

This is a letter dated 4 August 2008 from the Fraoer
to Clayton Utz promising to revert later that weekh a
list of expert evidence to be relied on.

Document 44, page 126.

Phillip Coster v [the Defendant]
We refer to our previous correspondence.

You have still not returned the Minute of Consentlens
forwarded to you originally under cover of our éttdated
30 July 2008 and, at your request, subsequently
17 September 2008.

As previously indicated, we are of the opinion th@s matter
should not be allowed to delay indefinitely. Aduywave failed to
return the Minute of Consent Orders we have hadlteynative
but to issue a Chamber Summons seeking the otikgrsve have

The body of this dett

This is a letter dated 25 September 2008 from
Clayton Utz to Ms Wroughton.
says:

on
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foreshadowed. We enclose a copy of the Chambentauns we
have prepared for your attention.

We would be grateful if you could respond to theues that we
have raised in our previous correspondences angedihether
you are now in a position to serve the expert ewxideCoster]
intends to rely on.

We would be grateful for the courtesy of a respoaseour
earliest convenience.

Hopefully, you will now be in a position to retuthe Minute
endorsed with your consent so that attendance att @all not
be necessary thus avoiding further unnecessarg.cost

This met with no response from the Practitioneralvhi
resulted in the Chamber Summons being issued,
(Document 45, page 127), seeking orders inter thiz
[Coster] enters the matter for trial within 14 days

Document 47, page 129.

This is a letter dated 30 October 2008 from the
Practitioner to Clayton Utz promising to providee thst
of expert evidence within 7 days.

Document 49, page 131.

This is a letter dated 18 November 2008 from
Clayton Utz to the Practitioner highlighting thétesstill
had not entered the matter for trial and that thag still
not received the 'liability expert evidence'.

Document 50, page 132.

This is the Entry For Trial dated 18 November 2008
signed by the Practitioner as solicitor for Costelt
certifies that Coster has complied with the relé¢vaies
with regard to expert evidence ordered and thatrthtter

Is in all respects ready for trial.

Document 51, page 133.

This is a letter from Clayton Utz on 26 Novembe®2@o
the Practitioner, asserting that she had still provided
her expert evidence.

Document 52, page 134 - 136.
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In this letter from the Practitioner to Clayton Wated
27 November 2008, the Practitioner sends to Claian
... the following reports upon which the plaintiélies to
establish liability ...". These were respectivelye th
Dr Lawson-Smith report and two extracts which appea
be printouts from the internet. This was resportdad a
letter from Clayton Utz dated 1 December 2008
(Document 53, page 137). The body of this respasise
reproduced below.

P Coster v [the Defendant]
District Court No. 1070 of 2007

We refer to your correspondence dated 27 Novemb@s and
the enclosed documents described as reports upich \oster]
will rely to establish liability.

None of the documents is an independent expert rirepo
addressing the issues of breach of duty or causative do not
see how any of the documents disclosed will ag€iester] in
establishing the pleaded allegations.

Please confirm that the documents disclosed urdercover of
your correspondence dated 27 November 2008 are otilg
evidence that you intend to rely upon.

Please can you advise whether you will be calling
Dr Lawson-Smith or the authors of the two artidlesgive oral
expert evidence if this matter proceeds to triglle would be
grateful if you would advise whether Dr Lawson-Smihas
agreed to act as an expert in this matter asibticlear that he is
aware that he has been put forward as an expefCfuster] in
these proceedings.

We are firmly of the opinion that [Coster] has nastainable
action and that he should seriously consider segekio
discontinue his action against the Defendant.

We fail to see how [Coster] expects to be ableweraome the
difficulties presented by the entirely supportivepart of
Mr Chris Couch, General Surgeon.

We would be grateful for a response from you piiorthe
forthcoming pre-trial conference.

28. Document 58, page 147.
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This is a letter dated 5 February 2009 from Claydidmn
to the Practitioner. The body of this letter ipraduced
in full.

Coster v [the Defendant], District Court Action No1070 2007

We refer to our previous correspondence and toPitee Trial
Conference on 18 December 2008 at which [Costerls wa
represented by Mr Ron Bower.

The PTC was adjourned until 16 February 2009 on the
understanding that Mr Bower would discuss with yba need

for [Coster] to obtain proper expert evidence amd that
evidence to be served in advance of the adjourné@ i
[Coster] intended to continue with these proceeslinylr Bower
recognised the difficulties [Coster] would facepmoceeding with
this matter if [Coster] was unable to obtain andveeexpert
evidence in support of the allegations made.

As you are aware, we are firmly of the opinion tf@bster] has
no reasonable prospects of establishing the pleadéth. We
have served the expert evidence of Mr Couch, Gesenageon,
on which the Defendant will rely. Mr Couch is ealy
supportive of the management of [Coster] by [théebhéant].

If [Coster] intends to proceed, please serve tipeevidence he
will rely on without any further delay.

If [Coster] is not in the position to serve any expevidence,
please advise whether he will agree to having hitoma
dismissed.

We would be grateful if you would respond to this
correspondence within the very near future. I§ tmatter is not
to proceed, we would like to avoid any unnecesszogts
preparing for, and attending, the PTC.

Document 60, page 149.

This is a letter from Clayton Utz to Bower, a coply
which was provided to the Practitioner (page 1509.
expresses disappointment that no expert evidense ha
been obtained and confirming that the previous Kwal
away offer' is withdrawn.

Document 62, page 151.
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This is a letter, undated, from the Practitionedradsed
to Mr Graham Clarke, General Surgeon seeking artrepo
with respect to Coster.

Documents 63, page 153 and Document 66, page 15

These are letters from Clayton Utz to the Practéio
concerning expert evidence and confirming the
Registrar's orders at the pre-trial conferencetingato
the service of expert evidence.

Document 69, page 160 - 174.

This is the Clarke report addressed to the Praoé@ti. It
Is a lengthy report that relevantly states at {6
"... To this end | would state at the outset thatehg nothing in
the information that you've given me that suggetist
[the Defendant's] surgery was inadequate in any.wakhe
procedure that he undertook was that which mosgfesuns would

have performed in 2003. ... | do not see that [Gpsias a valid
claim against [the Defendant].

Document 71(a), page 177 - 180.

This is the Deed of Settlement ultimately signed by
Coster.

Document 74, page 185 - 191.
This is Coster's complaint to the Committee.

Document 75, page 206-209 and Document 77,
page 213 - 216.

These are letters to the Committee from the Praicét
dated 28 October 2009 relating to Coster's complain

Document 86, page 243 - 245.

This is Coster's response to the Practitionertsriéd the
Committee in which he says that no 'offers of eatédnt'’
were made available to him and he was unawareeof.th
He says that because the offers were not disckoskein,

he was unable to make informed decisions. Coster
confirms again that the Practitioner did not make h
aware of [the] Couch report and he specifically iden
instructing the Practitioner to continue with tlutien.

Document 87, page 246 - 247.
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This is another letter from the Practitioner to the
Committee dated 4 March 2011 where the Practitioner
refuses to ask Mullally for copies of any letter6 o
instruction. She stated that she used her Lawe8oci
diary to record important details of conversatiovisch

she alleged she was currently retrieving from gfera

Exhibit B - Supplementary Book of Documents

38. Document 4, page 11.

This is a letter from Bower to Clayton Utz in whitle
states '... that we continue to be retained to pmeovid
Counsel ...". This letter is dated 13 February 2009.

39. Document 9, page 17.

This is Clayton Utz's letter to Bower enclosingogpy of
the letter addressed to the Practitioner.

40. Document 10, page 19.

This is a facsimile dated 4 May 2009 from Bower to
Clayton Utz. Bower tells Clayton Utz that he and h
instructing solicitor, the Practitioner, will recomend to
Coster that he discontinue the action.

Statement of Phillip Edward Coster

42

The Committee also relied on Coster's withess reate, which was

admitted into evidence as Exhibit C. The Committeghlighted a
number of paragraphs from that statement in summhary

he remembered meeting with Mullally; paragraph 12

he was told to see Mr Lawson-Smith for a repddw his
post-operative pain; paragraph 15;

his worker's compensation claim was settled atoun
November 2004; paragraph 19;

he paid Mullally $2,000 for a thorough investigat of all
aspects and to determine if there was a good azusetion
against the Defendant (Exhibit A, page 7); parag2g;

Mullally wrote to him (Exhibit A, page 10) sayinigter alia
that if the Defendant did not warn him of the clent nerve
damage he would have a claim for negligence agaivest
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Defendant. Further, he stated that ‘our soligitor'
(the Practitioner) would be appointed to prosesutsh claim
and that Mullally's employer - Workclaims Austratiavould
charge Coster an upfront fee of $5,000 and theteifmatter
was not settled he would not incur any further jfees
paragraph 29;

Coster paid $5,000 to Mullally on the understagdihat this
was for the Practitioner to represent him in nemglice
proceedings; paragraph 30;

in February 2006 he and his wife met with Mulfadind the
Practitioner who was introduced to him as his #olic
paragraph 32;

he could not afford to proceed past the pre-ta@iference;
paragraph 36;

the Practitioner indicated that his chances aftess were
good in making a damages claim against the Defdéndan
paragraph 37;

the Practitioner was going to be his solicitot that Mullally
was going to be their 'go-between’; paragraphs43 -

this was his first experience with having a gtic
paragraph 44;

he does not recall discussing the statementaminclvith the
Practitioner; paragraph 55;

he has never before seen the defence file bypdfendant's
solicitor nor does he recall discussing it with My or the
Practitioner; paragraph 57,

he was never shown any offers of settlement. didenot
receive advice from the Practitioner or Mullallyoaib the
offers, neither did he receive Mr Couch's repont was it
ever discussed with him by the Practitioner or sl
paragraphs 58 - 63;

he met with Bower who was briefed on his behalftbe
Practitioner. The Practitioner was not presentageaph 65;
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. he attended at the pre-trial conference with \eite and
Bower and Bower's clerk. On 18 December 2008haethe
Practitioner nor Mullally were present; paragraph 6

. he was told he needed another doctor's repdnat Was his
last contact with Bower. His understanding at tirae was
that the Practitioner was still acting for him;
paragraph 72 - 75;

« he saw Mr Clarke, paid Mullally $2,200 for thepoet and
recalls Mullally telling him that Mr Clarke's regomas
damaging in that he would have to stop proceedings;
paragraph 86. He later signed the relevant doctsmen
discontinue the proceedings and the Deed of Sedtienvas
also signed;

. neither the Practitioner nor Mullally gave himyaadvice on
these documents; paragraph 88 to the end of henstat.

The Practitioner's response

43

44

As the Practitioner foreshadowed at the outsethefhearing, she
neither gave evidence nor called any witnesses palticular, Coster's
statement was received into evidence without oilgectand the
Practitioner did not seek to call Coster for eith@xamination or
cross-examination.

Further, the Practitioner did not produce any filetes or other
documents and relied entirely on her written clgsobmissions.

Conclusions on the evidence

45

The Tribunal accepts the evidence of Coster ashftriutand
complete. It is clear that the Practitioner at thoe had any evidence to
support the claim by Coster of negligence on the phathe Defendant.
Despite this, even as early as September 2006, wterPractitioner
wrote to the Office of Health Review (Exhibit A, cdoment 12,
page 17-20), the Practitioner makes an unqualified unsubstantiated
allegation of negligence on the part of the Defeind®ther than her own
private internet research, she had the benefitnbf the Lawson-Smith
report, which document makes no mention of anyigegte nor any
breach of duty on the part of the Defendant. @nirformation provided,
the Practitioner had simply nothing to support awvithat she could
succeed in a claim against the Defendant, norasetlany evidence of
advice to her client to this effect.
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Despite this, the Practitioner instituted the Dist€ourt proceedings
and in November 2008 signed the Entry For Trial hiBx A,
document 50, page 132). The certification by thecttioner that Coster
had complied with the relevant rules with regardetpert evidence
ordered and that the matter was in all respectdyréa trial were simply
untrue.

Throughout the course of the matter, the Pracgtioconsistently
failed to advise her client of the possible weakaesn his case and the
merits of the Defendant's defence. The Practitisnassertion in her
closing submissions that she was providing adwckldllally 'to provide
to the client' is not supported by the evidence iandny event does not
excuse her failure to properly advise her clieideed, her occasional
references in her closing submissions to discusswith or advice to
Mullally as 'the agent for Mr Coster' only goesather demonstrate her
lack of understanding about her relationship widster.

From the terms of Coster's complaint to the ConaaitExhibit A,
document 74, page 185 - 191), it is apparent tlestel's clear view is
that the Practitioner was representing him, evenigh he had only met
with her once. There can be no doubt that thisiwdact the case. If the
Practitioner is instead asserting that she was@dior and advising
Coster through Mullally, we do not accept that esse

When Clayton Utz wrote to the Practitioner on 2udag 2008
(Exhibit A, document 29, page 80 - 81), there wagwvidence that Coster
was advised of the contents of that letter, orhef Offer of Settlement
which was included in that letter. Instead, thacHtioner responded to
that letter (Exhibit A, document 30, page 82), hforming Clayton Utz
that her client intended to continue with the clai@oster's evidence is
that he did not give any instructions to the Ptaxcter to that effect.

When Clayton Utz wrote to the Practitioner on 24eld008
(Exhibit A, document 38, page 115 - 116), they edisa legal issue,
namely that the action had no prospect of succé&sss letter, it will be
recalled, included a copy of the Couch report, Whaontained the
opinion that all steps taken by the Defendant inst@ts clinical
management were logical and reasonable and thahanopinion of
Mr Couch there was no evidence that the standarcguofjical care
provided by the Defendant fell below an acceptéblel.

The letter from the Practitioner to Clayton Utz etht20 July 2008
(Exhibit A, document 39, page 121) contains a t&acof the assertions
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made in the Couch report. However, there is ndenge to suggest that
the Practitioner took her client's instructions atabwed her client the
Couch report before making that assertion.

The Practitioner wrote to Clayton Utz on 30 Octcb@d8
(Exhibit A, document 47, page 129), confirming tehe would provide a
list of expert evidence. However, the Tribunal Ina$ been persuaded
that such evidence in fact existed.

When the Practitioner wrote to the Committee inposse to the
complaint on 28 October 2009, (Exhibit A, documéht page 206 - 209),
she made a number of other assertions which aaglclmcorrect. She
says that the Defendant did not make any offeretifesnent at the first
pre-trial conference and that ' ... the oppositiorrensteadfast in not
offering a settlement'.

The Practitioner also alleges that Coster, evesr atteing the Couch
report, instructed her to proceed. She has pratnoeevidence that this
Is the case and that statement is contradicteddantkd by Coster. He
says that the Practitioner did not make him awéatbee Couch report and
he denies instructing the Practitioner to contiwitl the action.

Finally, in a further letter from the Practitionsy the Committee
dated 4 March 2011 (Exhibit A, document 87, page-2247), the
Practitioner states that she never provided Cagtérlegal advice. It is
here that she attempts to draw some distinctiowdxst legal advice and
the provision of legal services.

Findings

56

57

In the Tribunal's view, even though Coster inseddhe Practitioner
through a third party, namely Mullally, there is ijoiestion that the
Practitioner was at all relevant times acting ast@¢ lawyer. This is
irrespective of whatever remuneration arrangemesat® in place. The
Practitioner signed the certificate of readinegstfial, was on record as
his solicitor and wrote letters on his behalf.

For the most part, the contact between the Prawcéiti and Coster
was through Mullally. Accordingly, the result wimat Coster was poorly
advised by the Practitioner about these proceedihgparticular, we find
that the Practitioner did not advise her clienttthan the evidence
available, there was simply nothing to support awithat he could
succeed in a claim against the Defendant. Furtkerfind that, despite
the fact that the necessity for expert evidence fnexpiently pointed out
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by the Defendant's solicitor almost from the incaptof the matter, the
Practitioner did not advise Coster of the requineimir appropriate

expert evidence concerning negligence of a medicacttitioner. The

Practitioner in fact demonstrated a total lack mé\kledge of the elements
of the tort of negligence and the issues involvedai case alleging
professional negligence. Legal practitioners aot osually expert

medical practitioners and they cannot opine oneissif whether an act or
omission of a medical practitioner is a negligesttaa omission. Both the
Court and the practitioner concerned must be gulie@xperts in that
field

Even if in fact the Practitioner believed that Mily was 'the
go-between' (the Practitioner's closing submisseingara 14), this does
not absolve the Practitioner of her obligation$i¢o client. Accordingly,
on any analysis, there is no evidence to contrathiet Committee's
contention that the Practitioner failed to keep loéent adequately
informed.

The Practitioner also failed to inform Coster o efendant's offers
of settlement. Clearly, and incorrectly, the Rtaxter does not consider
an offer to discontinue the proceedings, with nst€to either party, to be
an offer of settlement. In her words, the two ffsnade by Clayton Utz
‘were not offers in the sense that there was ametaoy value attached to
the offer'. Nonetheless, offers of settlement weagle but Coster was not
given an opportunity to consider them. As was fgainout by the
New South Wales Court of Appeal isStuder v Boettcher [2000]
NSWCA 263 at [74] and at [75]:

Although it is in the public interest for disputés be compromised

whenever practical, a lawyer is not entitled torceea client into a

compromise which is objectively in the client's thieserests, at least when
the client alone must bear the consequences odlébision. The client,

not the lawyer, is entitled to decide whether tmpoomise or to litigate.

Broadly, and not exhaustively, a legal practitiosleould assist a client to
make an informed and free choice between compromuigk litigation,
and, for that purpose, to assess what is in hiseorown best interests.
The respective advantages and disadvantages ofdilwses which are
open should be explained. The lawyer is entitsed] if requested by the
client obliged, to give his or her opinion and tplkin the basis of that
opinion in terms which the client can understanthe lawyer is also
entitled to seek to persuade, but not to coereeclient to accept and act
on that opinion in the client's interests. The ieglvgiven and any
attempted persuasion undertaken by the lawyer nbastdevoid of
self-interest. Further, when the client alone nmhesr the consequences,
he or she is entitled to make the final decision.
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Coster was not given these opportunities of eatifesnent, because
the Practitioner failed to pass those offers on Qoster for his
consideration.

The Tribunal therefore finds that the Practitiomestituted and
continued the District Court proceedings withouy avidence other than
her own research to support the claim and thatfaled to provide
adequate advice to Coster about the merits ofl&iscincluding the need
to obtain expert medical evidence in the lighthef tontents of the Couch
report.

We turn now to the other allegations of the Conemitt

Insofar as the Practitioner's submissions relatndelays relating to
further particulars are concerned, the Tribunal &flasady observed that
the Committee does not pursue this allegation.

In regard to the Practitioner's delays relatingthie provision of
expert evidence, this was requested by the Defdisdanlicitors on
24 June 2008 and only responded to on 27 Noventlfid.2
Notwithstanding the reminders on 25 September 2@G0®1 18 and
26 November 2008, that is a period of five monthdhe eventual
'response’ did not in any event provide expert enae (Exhibit A,
page 134).

In regard to the Practitioner's delay in supplymgdical records,
these were requested by the Defendant's solicdor81 October 2007,
27 February 2008 and 11 March 2008 and eventuallgdyzed on
20 March 2008, a delay of over four and a half rhent

In regard to having the matter entered for tria¢ tequest was made
by the Defendant's solicitors on 30 July 2008 aGdeptember 2008; a
Chamber Summons was issued on 16 October 2008 mrutder was
made on 3 November 2008 and eventually compliedh wiin
18 November 2008. Thus there was a delay of sdmeetand a half
months.

In our view these delays could not be regarde@asonable.

The Practitioner's assertion in her closing subionss that the
Committee's failure to identify which professiomainduct rule had been
breached by the Practitioner is somehow fatal @®0Gbmmittee's case, is
clearly incorrect. Quite aside from the fact tlia¢ Legal Profession
Conduct Rules 201(WA), to which the Practitioner refers, were not i

Page 26



69

70

[2013] WASAT 191

force at the relevant time, there is no requiremender the Legal
Profession Act which limits a finding of professadnmisconduct or
unsatisfactory professional conduct to cases wpestessional conduct
rules have been breached.

Finally, we must comment on the Practitioner's sieai not to give
evidence at the hearing. The Committee referred Tthbunal to the
New South Wales case dNSW Bar Association v Meakeg§2006]
NSWCA 340, where Tobias JA said:

In my opinion, the Tribunal also erred in declining criticise the
respondent’'s decision not to give sworn evidendbeahearing. It is true
that in professional disciplinary proceedings thaus of proving
misconduct lies with the party bringing the charged, it should be noted,
a practitioner is not required to give evidenceowdver, as this Court
observed inCoe v NSW Bar Associatigg000] NSWCA 13, there is an
expectation that legal practitioners will mount thigness box to provide
some explanation as to their conduct, rather thewplg relying upon
evidence from the Bar table. I@oe Meagher JA (at[21]), with the
agreement of Priestley JA, repeated with approva tfollowing
observations made by the Tribunal in that casevamdh are apposite to
the present case:

In the circumstances where a prima facie [case]naga legal
practitioner has been presented and where theitpyaet wishes
the Tribunal to accept an explanation as to howctheuct came
about it is inappropriate and irregular for thedkepractitioner to
attempt to do so through submission from the Bateta If he
wishes the Tribunal to accept some explanationoataw the
conduct came to take place then in our view heahasbligation to
meet the situation by explanation on oath.

Yet these were the very matters which were wholkhiw the knowledge

of the respondent and which he was did not offearswer in the witness
box. On the contrary, he chose the safety of tk# of the Tribunal.

Notwithstanding the advice of his then senior celjnthe respondent's
refusal to enter the witness box and provide ewdenith respect to the
matters referred to should have been the subjebtush criticism by the
Tribunal. Moreover, if that evidence had otherwim®n relevant to the
issue, his refusal to provide it would have siguifitly detracted from the
weight to be attached to the tendered charact@reneées. In these
circumstances, the only inference one can draw fthen respondent's
refusal to give sworn testimony in this matter waat his evidence would
not have assisted his case in resisting a findimyaiessional misconduct.

The Tribunal respectfully agrees with these statéme If the
Practitioner is to be believed in any matter thie¢ asserts, either in her
response to the application or in her submissisheg,should have given
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evidence to that effect. She did not, and mustfbes be criticised for
her failure to give any explanatory evidence toThbunal.

We mentioned earlier in these reasons that the Giesmhad
decided not to press for a finding against the tRi@cer of professional
misconduct, instead seeking a finding that the tRi@wer is guilty of
unsatisfactory professional conduct.

In our view, this concession on the part of the Quttee was
correctly made. The Tribunal's conclusion is thia Practitioner's
conduct in the matter under review fell short ofe tetandard of
competence and diligence expected of her, bututmtantially so. Also,
there is nothing to suggest that the Practitiorser ¢onsistently failed to
reach that standard.

We therefore find that the Practitioner is guiltyy unsatisfactory
professional conduct.

At the hearing, the Committee informed the Tributizt in the
event that the Tribunal makes such a finding, t#enCommittee would
seek orders that the Practitioner is reprimandedtl that a condition is
imposed on the Practitioner's practising certicdlhat she may not
practise as an Australian legal practitioner otih@an as an employee or
under the supervision of an Australian legal ptecter approved by the
Legal Practice Board (T:13,9.8.13).

We will hear from the Committee as to whether ttostinues to be
the Committee's position. We will then order ttinegt Practitioner files her
responsive submissions on the appropriate penalty.

Orders

1. There is a finding that Karen Alethea Mullally
Wroughton is guilty of unsatisfactory professional
conduct contrary to theegal Profession Act 2008VA)
by failing to reach a reasonable standard of coemwpet
and diligence in that she:

(@) instituted and continued an action in the Mistr
Court on behalf of Mr Phillip Edward Coster
without any evidence to support her client's claim;

(b) failed to provide adequate advice to Mr Coster:
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(1) as to the merits and possible cost
consequences to Mr Coster of
commencing those proceedings in the light
of the medical evidence in the possession
of Mr Coster or the practitioner at that
time;

(i) of the need to obtain expert medical
evidence to support Mr Coster's claim; and

(©) failed to respond in a timely manner to regsiest
from other solicitors:

(1) for disclosure of the expert evidence upon
which Mr Coster intended to rely;

(i) to supply copies of Mr Coster's medical
records from the Joondalup Health
Campus; and

(i)  to have the matter listed for trial; and

(d) failed to keep Mr Coster adequately informed
about the proceedings in the District Court.

2. The Legal Profession Complaints Committee idilt®
and serve any submissions on penalty within 28 ddys
publication of these reasons.

3. Ms Karen Alethea Mullally Wroughton is to filené
serve any submissions on penalty within 28 daythef
service of the Legal Profession Complaints Commiste
submissions or within 56 days of publication of ghe
reasons, whichever is sooner.

4. Subject to any further order of the Tribunak tjuestion
of penalty is to be dealt with on the papers.

| certify that this and the preceding [75] paratpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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