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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

The Legal Practitioners Complaints Committee allegthat
Mr Willfried Vogt, a legal practitioner, was guiltyf unsatisfactory
conduct by unprofessional conduct and it soughhdirfg to that effect
pursuant to s 438(1) of thesgal Profession Act 2008 (WA).

The basis of the allegations was that Mr Vogt ititerally or
recklessly misled the Supreme Court of Western raliatby swearing an
affidavit and subsequently making oral submissiangroceedings before
the Master of the Court that were knowingly or teskly misleading.

The Tribunal found that in swearing the affidawvitianaking the oral
submissions the practitioner intentionally conveyed misleading
impression to the Court that his client had, withptor arrangement,
paid a sum of money to the firm where the practérowas employed,
rather than to another law firm. The Tribunal #fere found that the
practitioner swore the affidavit and made the a@bmissions with the
intention of misleading the Court.

The Tribunal noted that a legal practitioner hgsmeamount duty to
the Court and a key aspect of that requires th@ahaetitioner must never
intentionally (or recklessly) mislead or deceive tBourt in any manner.
To do so is a breach of a legal practitioner's &mental obligations as
reflected by the duty owed to the Court.

Following the hearing on penalty and costs on 1@JR009, the
Tribunal gave an oral decision in which it saidtttie protection of the
public, the protection of the reputation of thedegrofession and the
maintenance of proper standards in the legal psafesequired that the
usual professional disciplinary consequence ofagtgioner intending to
mislead a Court should be, as a minimum, susperfisianlegal practice.

The Tribunal therefore found that the practitiomeonduct required,
at the minimum, suspension from legal practice.e ftigating factors
put before the Tribunal warranted a reduction ie term of the
suspension but did not warrant a departure front thaciplinary
consequence.

Although these proceedings were initially boughtlems 180(1) of
the Legal Practice Act 2003 (WA), the Tribunal found it was appropriate,

Page 3



[2009] WASAT 125

pursuant to the relevant transitional provisions, deal with the
application under Pt 13 of thegal Profession Act 2008 (WA).

Accordingly, the Tribunal found the practitionery Millfried Vogt,
guilty of unsatisfactory conduct by unprofessiooanhduct; it suspended
the practitioner's local practising certificate three months and ordered
the practitioner to pay the Legal Practitioners @mts Committee's
costs of $10,000.

Background

9

10

11

By application filed with the Tribunal on 3 Decemi2008, the
Legal Practitioners Complaints Committee (LPCCggdld that a legal
practitioner, Mr Willfried Vogt (the practitioner),was quilty of
unsatisfactory conduct by unprofessional conducsymnt to s 185(1) of
the Legal Practice Act 2003 (WA) (LP Act) by intentionally, or
alternatively, recklessly, misleading or attemptiagnislead the Supreme
Court of Western Australia in proceedings befoee@ourt by:

(@) swearing an affidavit which, in the circumstasicwas
misleading and when he knew it was misleading ar ha
reckless disregard for whether or not it was muhieg
and

(b) providing oral submissions to the Supreme Caster
which were misleading and when he knew they were
misleading or had reckless disregard for whethenair
they were misleading.

At the commencement of the hearing of the appboaive heard
submissions from each party as to whether the LiPdkcthe Legal
Profession Act 2008 (WA) (2008 Act) applies to the application. ettt
submissions were also provided. Following the ingaof the application
on 21 May 2009, we reserved our decision and itekiceve would deliver
our decision and reasons orally the next day.

On 22 May 2009, we found the practitioner guilty urfsatisfactory
conduct by unprofessional conduct. We found that practitioner, in
swearing the affidavit and making the oral submoissj intentionally
conveyed to the Court the misleading impressiort tha client had,
without prior arrangement, paid a sum of moneyhtgractitioner's firm,
rather than to another law firm. The relevant aate set out in detail
below. The proceedings were then adjourned touh@ 2009 for a
further hearing on penalty and costs.
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The following written reasons reflect the oral @as given by the
Tribunal on 22 May 2009 and 10 June 20009.

Key facts

13

14

15

16

17

18

19

The key facts in these proceedings are not comkeste

The legal practitioner was admitted to legal pecbn 6 April 1999
and at the relevant times was employed as a swlwith Bruce Havilah
and Associates (firm). By a Client Services Agreatrdated on or about
18 March 2004 (contract), PL (client) instructed tlim to act in a matter
involving the taxation of a bill of costs issued Bgmmond Worthington.

On or about 13 August 2004, in the Supreme Coudgidtrar
Rimmer made orders (August 2004 orders) grantingxaension of time
in Supreme Court proceedings during which the theas permitted to:

(@) request itemised accounts from Hammond Wortbimg
and

(b) on payment to Hammond Worthington of the reeqlir
filing and taxation fees, request that the itemigecbunts
be taxed by a taxing officer of the Supreme Court.

Hammond Worthington provided the client with a pegd bill of
costs for taxation on or about 27 August 2004, tbatclient did not pay
the filing and taxation fees as required by the #Usi@004 orders.

From about 19 October 2004 until about 16 Augu®b20the
practitioner had the day-to-day conduct of the ematunder the
supervision of his principal, Mr Bruce Havilah.

On or about 14 February 2005, Registrar Rimmerneldd the time
period during which the client could pay to Hamm&kdrthington the
filing and taxation fees, plus costs, until 4 pmldnApril 2005. The total
amount payable was $837.30 (amount). If the cldidt not pay the
amount by then, the extension of time granted leyAbgust 2004 orders
would be revoked (February 2005 orders).

By letter dated 16 February 2005, Mr Jeffry Hewi#t, solicitor
employed by the firm, wrote to the client on belwdlthe firm:

(a) setting out the terms of the February 2005rstde
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(b) directing the client to provide the amounthe firm well
before the deadline, to permit the firm to forwale
amount to Hammond Worthington; and

(c) requesting the client to contact the practgiowith any
further queries.

On or about 11 April 2005, the client telephoned tinm to inquire
as to how the amount should be paid. She wastdddny the firm's
employee, Natalie, to pay the amount directly sfthm. She was further
directed by Natalie to write to the firm to alettto the receipt of the
amount.

On 13 April 2005, the client sent a letter by faute addressed to
Mr Havilah advising that she intended to pay theoamt personally by
delivering the amount in cash to the firm at 9 am 1} April 2005
(facsimile).

The facsimile was received by the firm and Mr Hakil on
14 April 2005, and Mr Havilah placed the facsimiiéo the practitioner's
in-tray on that date.

On 14 April 2005, at about 9.10 am, the client pid amount in
cash to the firm. Natalie arranged for the firaxtgounts assistant to pay
the amount into the firm's trust account.

The practitioner did not read the facsimile untietafternoon
(probably between 4 pm and 5 pm) of 15 April 2008 did not arrange
the transfer of the amount to Hammond Worthingtonbehalf of the
client before the deadline for payment set ouhenFebruary 2005 orders.

On 26 April 2005, the client wrote to Mr Havilahraplaining about
the practitioner's conduct.

On 27 April 2005, Mr Havilah wrote to the client ®mail to the
effect that:

(@) the firm would not make a further applicatiom the
Supreme Court on behalf of the client to extendtiime
in the February 2005 orders (application) unlessctrent
paid a filing fee of $147;

(b) Mr Havilah intended to charge the client foe tfirm's
professional fees involved in making the appliaatiand
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(c) MrHavilah intended to charge the client foreth
professional time required to answer her complabdut
the practitioner's conduct.

27 On 28 April 2005, the client paid $147 cash to then and
instructed it to make the application. The pramtger acted as counsel at
the hearing of the application.

28 In an affidavit sworn on 28 April 2005, in suppoftthe application,
the practitioner deposed at [3] and [4] as follows:

That amount [that is, $837.30] was required to & po the Practitioner,
Hammond Worthington Lawyers, not to the solicitdos the [client],
Bruce Havilah & Associates ...

The [client] made an error in relation to the imted recipient of the
amount required to be paid ...

29 On 31 May 2005, at the hearing of the applicatiorfote
Master Sanderson, the practitioner submitted tdvtaster that:

... The [client] ... didn't do the right thing by telh me so that | could
deal with it on the basis that it was erroneouslidpnto our account not
either to the Supreme Court or Hammond Worthingtohat date.

30 On 1 June 2005, Master Sanderson dismissed thecapmh and
ordered that the client pay Hammond Worthingtontsst of the
application.

Issues

31 It is common ground that there are two issues ®rtai decide,
namely:

1) whether statements in the affidavit and in thal o
submissions made to Master Sanderson were mistgadin
in that they conveyed misleading impressions; and

2) if so, whether the practitioner conveyed thaspressions
intentionally or recklessly.
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Findings

Wer e the statements misleading?

32

33

34

35

36

The statements at [3] and [4] of the affidavit dinel statement in the
oral submissions set out above were plainly mistepadecause they
conveyed the misleading impression that there veaprior arrangement
for the client to pay the amount to the firm, whinere was, to the
knowledge of the practitioner at the time when Wwere the affidavit and
made the submissions, an arrangement to that affetice.

The practitioner conceded that he had read ther lgttm Mr Hewitt
to the client dated 16 February 2005 at aroundithe it was sent. The
letter contained the following:

We confirm that pursuant to these orders you acpired to pay to
Hammond Worthington the total sum of $837.30 by later than
15 April 2005, the said sum being comprised of fitieg fee ($140) and
the taxation fee ($297.30) and $400 for the costs[Hammond
Worthington]'s application filed 22 December 2004.

We confirm our Mr Hewitt's advice to you after thearing to secure this
money as soon as possible and provid® ibur office, so that we can
forward it to Hammond Worthington well before the official deadline.

If you have any further queries please feel free ctantact our
Mr Will Vogt. [Emphasis in bold added.]

The highlighted words in the extract from the letiee pivotal and
provide clear evidence that the practitioner wasarawof the prior
arrangement for the client to pay the amount tofitine and not direct to
Hammond Worthington.

The practitioner's evidence was that he interprétede paragraphs
as meaning that if the client did not pay the amowall before the
official deadline, then she was to pay the amouilrectdy to
Hammond Worthington.

However, the Tribunal finds that the practitioneirgerpretation
conveyed in his evidence was not reasonably opmn the terms of the
letter and was therefore not credible. The firnswaating for the client
and it would have been a most unusual practicehf@rclient to pay the
amount direct to Hammond Worthington, with whom s¥ees in dispute,
rather than to her own lawyers. The practitionénterpretation is,
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therefore, not reasonably open from the usual ccinofua solicitor/client
relationship and, hence, was not credible.

37 Furthermore, the Tribunal accepts the followingdevice of the
client:

On 21 April 2005 | spoke with Mr Vogt and he toldenthat | hadn't
complied with the orders because the money haeée'h Ipaid in time. |
told him this was wrong because the money had pa&hin time. | told
him that | had spoken with the receptionist and Is told me to pay the
money in cash to the firm on the morning of 14 ARAO5 and that she
would see that whoever was responsible for mywibelld be told about it
and that it would all be seen to. | was very upisat he suggested | hadn't
complied with the orders and that the money hatheen paid to
Hammond Worthington.

He tried telling me that | hadn't paid the moneyectly[,] | should have
paid it to Hammond Worthington[,] but | told himathl had paid correctly
as the firm was supposed to send the money to Hammhmbrthington

and that | had a letter from Mr Hewitt telling me gay the money to the
firm.

| told him that Natalie told me to pay the moneythe office and that I'd
also sent a fax to Bruce Havilah confirming thatds paying the money.
He told me that he didn't know that | had paid tih@ney until it was too
late to pay the money to Hammond Worthington.

38 This evidence was not directly challenged in crassmination and
was corroborated by a relatively contemporaneocsifale that the client
wrote to Mr Havilah on 25 April 2005 and sent tonhas an attachment to
her email dated 26 April 2005. The facsimile wasstakenly dated
'25 April 2004'; however, we find that it was weitt on 25 April 2005.
The facsimile contained the following:

The following is a chronology of events that arensoof the basis [sic] of
my complaint:

1. Thursday 21/4/05 at approximately 16:45 | reqtbbned your
firm's office Receptionist to lodge a complaint he brought to
your attention as soon as possible the followisges:

. | informed Mr Voigt [sic] that on the 11th Api2005 |
telephoned your firm. | communicated with your
Receptionist, Natalie[,] to confirm where to makee t
urgent payment of monies that was to be availablme
within the next two days. Credit card loan paymenbe
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made to your firm or directly to Supreme Court Reyr?

. | was informed that | should pay the amount taryform directly
and | could send a fax noting your firm's referenaenber on your
last letter to identify the solicitor, which | did. had no reason not
to trust the information given[,] as your Receptsbnwvas unsure of
who was now managing my file. Mr Voigt [sic] infoed me on
21/04/05 that | should not accept your firm's Réioggst's
information and accused me of being difficult. ...

These paragraphs in the client's facsimile to Mvilda conveyed a
detailed and relatively contemporaneous recollactd the telephone
conversation with the practitioner four days earlieFurthermore, the
client had no apparent motivation at the date efftsimile to falsify the
detail of her conversation with the practitionerainApril 2005.

The practitioner gave evidence that, while thentliattempted to
refer to a conversation with Natalie during theepélone conversation
between the client and the practitioner on 21 A200D5, he cut her off, or
would have cut her off, and told her to deal whik tmain issue' and not
to discuss what a '17-year-old receptionist’ whe vwept authorised to
give instructions about payments' had told her.

However, we find that the applicant has proven wo @asonable
satisfaction, in accordance with the testBriginshaw v Briginshaw
(1938) 60 CLR 336 at 361 - 362, that on 21 ApriD20the client told the
practitioner that Natalie advised her on 11 Ap@i02 to pay the amount
in cash directly to the firm and send a facsimie make this finding
based on:

1) the client's clear recollection in evidence ahdr
relatively contemporaneous facsimile to the sarfexef

2) the fact that the practitioner's file note of honversation
with the client on 21 April 2005 recorded that tlient
'spoke to Natalie'; and

3) the fact that the practitioner's recollection tfe
conversation was not specific and he said thaptastice
was to only write down 'the salient points' of a
conversation in file notes, whereas he said thatitheot
consider that Natalie's view or advice to the ¢lwas of
any consequence.
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The practitioner made a submission that:

For [the client] to pay the monies to the firm teey before the deadline,
without notifying the [practitioner] was, in thercumstances, an 'error’;
and the [practitioner] 'not unreasonably' viewedaksitsuch.

However, the letter from Mr Hewitt to the client tdd
16 February 2005 advised the client to secure theuat as soon as
possible and provide the amount to the firm so timatfirm could forward
it to Hammond Worthington well before the officddadline. The letter
did not say that the amount could not be providedtite firm in
circumstances where the firm had only 31 and a linalirs, that is, most
of two business days (or some similar time frame)forward it to
Hammond Worthington. Further, the client notifibe firm that she had
the amount ready on 11 April 2005 and faxed the fon 13 April 2005
that the amount would be provided to the firm irstcaat 9 am on
14 April 2005. The client was not in error, andwias not reasonably
open, in our view, to consider her conduct as beiregror.

Werethe statements conveyed intentionally or recklessly?

43

44

45

46

47

For the following reasons, we consider that thetgraner intended
to mislead the Court.

First, the practitioner was aware of the arrangenemerms of the
letter of 16 February 2005.

Second, on 21 April 2005, the practitioner was awaf the
arrangement made between Natalie on behalf ofirtmeaind the client.

Third, the practitioner could have cured to somdemix the
misleading statements in his affidavit by oral sigsmons before the
Master. Instead, in his oral submissions he cowt the misleading
information.

Fourth, the practitioner had a very real motivertislead the Court
by suggesting that it was all the client's faulgmely, to avoid any
potential professional or civil liability for therin's and the practitioner's
defaults in:

1)  not having an effective call up system in plaxalert the
client or the practitioner to the impending deagllifor
payment;

2) not paying the amount to Hammond Worthington
although it was paid in cash and was with the fiom31
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and a half hours, including most of two businesgsfa
and

3) not reviewing the client's facsimile of 13 ApO5,
which sat in the practitioner's in-tray from 14 AR005
until between 4 pm and 5pm on 15 April 2005, in
circumstances where:

(1) the principal of the firm was aware of the alis
facsimile, but did not telephone or otherwise
contact the practitioner about it;

(i) the practitioner had no specific recollectiari
having been in court or otherwise out of the office
on 15 April 2005, but did not read the facsimile in
his in-tray until after the expiry of the deadliae
4 pm; and

(i) if the practitioner had been in court or awgm
the office on 15 April 2005, he had no system in
place for anyone to check and alert him to urgent
faxes during a two-day period, given that he was
in court and away from the office on
14 April 2005.

48 In his witness statement ([78(a)] to [78(e)]), thectitioner put
forward a number of reasons why he had a beligfttigaclient had made
an 'error' in paying the amount to the firm.

49 The reasons put forward by the practitioner at¢)8(78(d)] and
[78(e)], were that:

1) the client had been advised to contact the picawtr if
she had any queries;

2) the client knew the deadline was expiring thg déer
she paid the amount, but did not contact the pracar
himself after payment; and

3) even if the practitioner had been present indtfiee at
the time the client paid the amount, there was not
sufficient time for him to adhere to the firm's ghe
requisition procedures, obtain a cheque and deltvier
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Hammond Worthington, because the amount was paid
into trust.

We do not think these explanations constitute measfor the
practitioner to have reasonably believed that tlenichad made an error
in paying the amount to the firm on 14 April 200%stead of direct to
Hammond Worthington.

The reasons put forward by the practitioner in §Band [78(b)]
were, in essence, that the letter from the firmthe client dated
16 February 2005 made clear to the client thatdtter made by the
Registrar required her to pay the amount to HamnWwodhington and
that the letter 'specifically advised her to previdhe amount] to the
[firm] well before the official deadline so thatelfirm] could forward
[the amount] to Hammond Worthington, not so shela¢gay it to the
[firm]'s trust account first'. However, for reasoset out earlier, the
Tribunal does not consider that the letter of 1briary 2005 could
reasonably give rise to a belief on the practitinpart that the client had
made a mistake by paying the amount to the firrmaish shortly after the
commencement of business on the day prior to thyeamawhich the
period for payment would expire at 4 pm.

The practitioner's reasons given in his evidenceeweither credible
nor persuasive. We do not accept his evidence.

Finally, the practitioner submitted that, in anyeet; the Court was
not, in fact, misled. However, in our view, thatriot in point in relation
to whether or not the practitioner is guilty of atisfactory conduct.
Whether the Court was or was not misled is irradevaNhat is relevant
and critical is that the practitionertended to mislead the Court.

Consequence of findings

54

55

It follows from our findings that the practitiongrstatements to the
Court were misleading and that he intended to mistee Court, and that
the practitioner was guilty of 'unsatisfactory coaotl by 'unprofessional
conduct' under the LP Act.

Section 3 of the LP Act defines 'unsatisfactorydimt' to mean, so
far as is relevant, 'unprofessional conduct on gzt of a legal
practitioner, whether occurring before or after s$mon as a legal
practitioner'. The essence of unprofessional conduthat it refers to
conduct that would be reasonably regarded as disfydla or
dishonourable by practitioners of good repute ammdpetence, or that, to
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a substantial degree, falls short of the standérgrafessional conduct
observed or approved by members of the profesdiggooad repute and
competence: Kyle v Legal Practitioners Complaints Committee
(1999) 21 WAR 56 at 71 - 72 per Parker J, Ipp amytier JJ concurring;
Quigley (A Practitioner) v The Legal PractitionersComplaints
Committee [2003] WASCA 228 at [12] per Parker J, Malcolm @ad
Anderson JJ agreeing.

It is plainly obvious that making statements inadidavit and in oral
submissions intending to mislead the Supreme Geoould be reasonably
regarded as disgraceful or dishonourable by prawcéts of good repute
and competence. It constitutes conduct that, dobestantial degree, falls
short of the standard of professional conduct aleskior approved by
members of the profession of good repute and canpet

The 2008 Act commenced operation on 1 March 20@0 lay s 598,
repealed the LP Act. Section 37(1)(d) of theerpretation Act 1984
(WA) (Interpretation Act) provides that where a tten law repeals an
enactment, the repeal does not:

unless the contrary intention appears - affectdaty, obligation, liability,
or burden of proof imposed, created or incurredrdo the repeal.

Section 37(1)(f) of the Interpretation Act providéisat where a
written law repeals an enactment, the repeal does n

unless the contrary intention appears - affect anyegal proceeding or
remedy in respect of any right, interest, titlewpo, privilege, status,
capacity, duty, obligation, liability, burden ofquf, penalty or forfeiture,
and any such ... legal proceeding or remedy may $uted, continued
or enforced, and any such penalty or forfeiture nbayimposed and
enforced as if the written law had not been passedade.

As the LPCC submitted, it follows from s 37(1)(ahdas 37(1)(f) of
the Interpretation Act that the application is t® tealt with under the
LP Act unless 'the contrary intention appearshe2008 Act.

Section 607(1) and s 607(2)(b) of the 2008 Act ey in effect,
that an action taken by the LPCC in relation toeespn either before or
after 1 March 2009, and any rights or entittemehgd the person has in
relation to the action, continue to have effectamitie 2008 Act, subject
to the 2008 Act.

The effect of s 622(1) and s 622(2) of the 2008 Acthat if a
practitioner, prior to 1 March 2009, engaged indwgst that constituted
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unsatisfactory conduct under the LP Act, Pt 13hef 2008 Act applies to
that conduct as if the conduct consisted of urfsatisry professional
conduct or professional misconduct under the 2068 AHowever, the
2008 Act does not evince an intention to exclude tperation of
s 37(1)(d) and s 37(1)(f) of the Interpretation .Act

The result is that the application falls to be deteed under the
LP Act. However, as the Tribunal has found that gihactitioner is guilty
of unsatisfactory conduct under the LP Act, it al§ods that the
practitioner's conduct constitutes professional comsluct under the
2008 Act, in order to facilitate dealing with thentravention under Pt 13
of the 2008 Act. While the term 'professional misduct' in the 2008 Act
Is defined in an inclusive manner only, there issgein the LPCC's
submission that ‘conduct that would be reasonaggnded as disgraceful
or dishonourable by practitioners of good reputé emmpetence should
be treated as 'professional misconduct' under @08 Act'. For reasons
set out earlier, the practitioner is therefore tguibf professional
misconduct within the meaning of the 2008 Act.

Conclusion

63

One of the key aspects of a practitioner's paratduity to the Court
Is that a practitioner must never intend to misleadeceive the Court in
any manner. The practitioner's conduct in sweathwy affidavit and
making the oral submissions with the intention ainweying the
misleading impression that there was no prior geament under which
the client was to pay the amount to the firm, wdlagrant breach of his
duty to the Court. It therefore constituted ursfattory conduct by
unprofessional conduct under the LP Act or protessi misconduct by
unprofessional conduct under the 2008 Act in thawas conduct that
would reasonably be regarded as disgraceful orodmlrable by
practitioners of good repute and competence.

Penalty

64

The objects of disciplinary proceedings are thetqmton of the
public, the protection of the reputation of thedkgrofession and the
maintenance of proper standards in the legal psafes Punishment is
not one of the objects of disciplinary proceedings: A Barrister and
Solicitor [1979] 40 FLR 1 at 24 - 25)amielita v Medical Board of
Western  Australia (Unreported, @ WASC, Library No 920584,
13 November 1992) at 146 - 147. In order to piotee public and the
reputation of the profession, the consequencesh®srpractitioner may
need to be more severe than they would be if thecobf the proceeding
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was one of punishment:Re Maraj (A Legal Practitioner)
(1995) 15 WAR 12 at25 per Malcolm CJ, Kennedy afdchnklyn JJ
agreeing.

Honesty in a practitioner's dealing with the Casra fundamental
pillar of the administration of justice in this &ta It is a primary duty of a
legal practitioner. Without that linchpin of hotygsthe administration of
justice and public confidence in it would falteFhe duty is critical to the
lawyer's role. The Court and the public not ontpext it, but rely on it,
and assume it in their dealings with legal pramtidirs.

In this case, the LPCC submitted that the inhesenbusness of the
practitioner's conduct is such that, despite aertanitigatory
circumstances, it is necessary to reprimand andesuisthe practitioner
for a specified period (not exceeding two years).

In contrast, the practitioner submitted that thprapriate penalty is
a fine or reprimand. The practitioner submittecttithe following
circumstances should be taken into consideratiateiarmining penalty:

1) the practitioner's age (now 33) and relativexjpregience
at the time of his unprofessional conduct/profassio
misconduct, over four years ago;

2)  'the one-off nature of the conduct' and the tgracer's
otherwise 'unblemished reputation’;

3) 'the allegation being one of misleading by omissnot
commission’;

4)  the practitioner annexing the facsimile to Higsdavit to
demonstrate the client's efforts; and

5) the failure of Bruce Havilah to adequately swzr the
practitioner or to take steps that would have dieddhe
need for the application to extend time.

We consider that the protection of the public, phetection of the
reputation of the legal profession and the mainteaaf proper standards
in the legal profession require that the usual gssibnal disciplinary
consequences of intending to mislead a court shibeJdas a minimum,
suspension from legal practice.

While certain of the mitigatory circumstances idiged by the
practitioner are relevant and have the effect diuceng the length of
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suspension which we would otherwise have impodexy; o not, in our
view, warrant a departure from the usual discipiinaonsequence of
intending to mislead the court.

Significantly, in terms of mitigation, the practitier submitted
character references from barristers indicating e practitioner is now
meticulous in the preparation of affidavits, as dmuld be. We also
consider it significant that the practitioner pmes voluntary legal
services on a pro bono basis.

In relation to the contentions relating to the ftemer's relative
inexperience (he had been admitted to legal peadtic six years at the
time of the unprofessional conduct) and the appdelure of the firm's
principal to adequately supervise him, we consitiet the duty not to
intentionally mislead the court is so fundamentallégal practice and
being a lawyer, that these circumstances cannist &lss practitioner.

In relation to the 'one-off nature of the conduat, accept that the
practitioner's conduct was not sustained and kledeone matter only.
However, significantly, the practitioner had thepogunity to correct the
misleading impression created by his affidavit dgrhis oral submissions
made to Master Sanderson on 31 May 2005. Howewer,did not.
Rather, he read the affidavit and exacerbated ritent to mislead the
Court by his submissions.

We have already found that the practitioner was ivatad by
self-interest, namely, to avoid any potential pssfenal or civil liability.

The fact that the practitioner intended to mislebd Court 'by
omission, not commission' is not material; seekomislead the Court by
omission is still very serious misconduct.

Finally, the fact that the practitioner annexed fhesimile is not a
mitigatory circumstance, given that he attemptedisiead the Court by
conveying the misleading impression that the ckemitention to pay,
conveyed in the facsimile, was made without angrparrangement with
the firm.

We cannot agree with senior counsel's contentioth#® practitioner
that only the 'most bloody-minded' practitionernesember of the public
would consider suspension to be an appropriateltyendVe consider
that, in the circumstances of this case, the ptioteof the public, the
protection of the reputation of the legal professamd the maintenance of
proper standards in the legal profession requgespension from practice
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for three months. In the absence of the mitigatimgumstances to which
we have had regard, in particular the practitienetrrent apparent
professional conduct in preparation of affidavitsl dnis pro bono work, a
suspension of six months would have been apprepridhe suspension
should commence on 1 August 2009 to enable theifioaer to hand
over files to his business partner or other priact#rs and to make
arrangements for the supervision of a junior swran the interim.

Costs

77

78

79

The Committee sought an order pursuant to s 87{2h® Sate
Administrative Tribunal Act 2004 (WA) that the practitioner pay its costs
fixed at $15,000 within 30 days.

The practitioner contended that reasonable costsafmne-day
hearing would be $7,000, comprising $1,000 for tGemmittee's
solicitors and $6,000 for its counsel (one-day prapon and one-day
hearing).

We consider that an award of $10,000 costs shoelchéde. This
sum reflects one and a half days' preparationdansel, one day hearing
fee for counsel, $1,000 for solicitors' costs add080 for the penalty
hearing.

Orders

80

The Tribunal ordered that:
1. The practitioner is guilty of unsatisfactoryndoict;

2. The practitioner's local practising certificatie,be issued
on 1 July 2009, be suspended from 1 August 2008 unt
31 October 2009; and

3. By 1 March 2010, the practitioner pay to thel@ppt its
costs of $10 000.00.

| certify that this and the preceding [80] paratpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J ECKERT, DEPUTY PRESIDENT
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