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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

On 23 May 2007 the Tribunal delivered findings,hwiils reasons for
decision, in these proceedings: see [2007] WASAT.1The Tribunal
found Tomas Mijatovic, a legal practitioner, guilon three counts of
professional misconduct, namely: failing to ensdhat the client's
interests were properly protected and improperhd atalculatedly
advancing his own interests in respect of costssgovercharging; and
improper communication with a court during proceesi

On 4 July 2007 the Tribunal ordered that a reporicerning these
findings be transmitted to the Supreme Court (foénch) for its
consideration. The Tribunal recommended that thetpioner's name be
struck off the roll of practitioners.

The Tribunal also ordered that the practitionershepended from
practice pending consideration of the matters leySbpreme Court (full
bench). This suspension was delayed for a peficd@weeks to enable
the practitioner to organise his professional &dfai

Costs of the proceedings were agreed between theegpand
ordered to be paid by the practitioner.

Tribunal's penalty decision

5

On 23 May 2007 the Tribunal, as originally consétu by the
President, delivered its reasons for decision (200VASAT 111),
finding Tomas Mijatovic (the practitioner) guiltynothree counts of
professional misconduct.

On 4 July 2007 the Tribunal, as reconstituted &y Rnesident so as
to include the President and two members of théuhal as formerly
constituted, heard submissions on penalty. At d¢beclusion of that
hearing and following a short adjournment the Tmdlu made the
following penalty decisions and orders:

1. A report be transmitted to the Supreme Coulit lgench)
in respect of VR 58 of 2006 and VR 59 of 2006 under
s 29A(2) of thelegal Practitioners Act 1893 and in
respect of VR 60 of 2006 under s 185(2) of the
Legal Practice Act 2003 with a recommendation that the
practitioner be struck off the roll of practitioser
The report is to be comprised of the reasons forsam
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in [2007] WASAT 111, this Order, and the reasons fo
decision concerning this Order. The Tribunal vailéo
forward the transcript and exhibits from the pratiegs

in VR 58 of 2006, VR 59 of 2006 and VR 60 of 2006
with its report, together with the submissions bt
parties on penalty.

2. Pending the determination of the Supreme Court
(full bench), the practitioner be suspended fromcpce
under s 29A(2)(a)(i) of theegal Practitioners Act 1893
and s 185(3)(a) of théegal Practice Act 2003, which
suspension will take effect at the close of busnes
18 July 2007.

3. Pursuant to s 87(2) of tt&ate Administrative Tribunal
Act 2004, the practitioner pay the Committee's costs fixed
in the amount of $71,071.58 to the Legal Practioar8
on or before 4 January 2008.

These are the reasons for the Tribunal's penaltgisides.
The abbreviations, descriptions and referencestagpaph numbers used
here are from the Tribunal’'s reasons for decismoj2007] WASAT 111.

Reconstitution of Tribunal

8

10

11

Section 250A(2) of thd.egal Practice Act 2003 (WA) (LP Act)
provides that the Tribunal “is not to exercise pswers under section
185(2)(a), or order the suspension of a legal pi@cer from practice,
unless the Tribunal is constituted so as to incthéePresident.”

Section 185(2)(a) of the LP Act refers to the powethe Tribunal
to:

"(@) make and transmit a report on the findingh® $Supreme
Court (full bench)"

Under s 11(1) of th&ate Administrative Tribunal Act 2004 (WA)
(SAT Act), when exercising its jurisdiction the Bunal is to be
constituted by a Tribunal member or members sptily the President.

Section 11(4) sets out constitution rules for whaanatter is brought
by a "vocational regulatory body". The Legal Pitaarters Complaints
Committee (the Committee) is such a body: see 8é&T s 3(1)
definition and theState Administrative Tribunal Regulations 2004 (WA),
reg 4 and Sch 1 reference to the LP Act.
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Section 250A of the LP Act, however, makes spepiavision
concerning the constitution of the Tribunal for fh&poses of exercising
jurisdiction conferred by or under the LP Act. Bgason of the
inconsistency between them, s 250A of the LP Aewails over s 11(4)
of the SAT Act: s 5 SAT Act.

However, s 11(1) of the SAT Act is not inconsistemith the
provisions of the LP Act and the President retémespower to constitute
the Tribunal with the appropriate members of thibdmwal who meet the
descriptions set out in s 250A of the LP Act. Hresident also has and
retains the power to alter the constitution of Tmdunal under s 11(8) of
the SAT Act, as further discussed below.

In this case the President initially constituted Tiribunal to hear and
determine the application of the Committee in thecpedings against the
practitioner consistently with the requirementss@&50A(1)(b) of the LP
Act. The Hon Robert Viol, Supplementary Deputy dttent of the
Tribunal appointed under s 140 of the SAT Act whae fpresiding
member.

After the Tribunal as initially constituted mades ifindings, the
President reconstituted the Tribunal to include Finesident, and not the
Supplementary Deputy President, in the event thieuial may need to
consider exercising its powers under s 185(2)(&#)at is, to make and
transmit a report on the findings to the SupremerC{ull bench), or
order the suspension of the practitioner from pcact

The President’'s powers to constitute and reconstaéuTribunal in
these circumstances follow the express powers teadget out in the
LP Act and the SAT Act, and the requirement in tt Act that the
penalty or disciplinary powers referred to in s 28%) of the LP Act not
be exercised by the Tribunal unless the Tribunalosstituted so as to
include the President. The SAT Act by s 11(8) gitlee President the
express power to alter the constitution of the Umid.

The intent of Parliament that the President be @bleonstitute and
reconstitute the Tribunal reflects the recommeimtabf the Taskforce
Report on the Establishment of the State Administrative Tribunal (2002)
Ch 5, p 153, par [91] that the Tribunal should hsweh flexibility.

If, in proceedings under the LP Act, the positiorrav otherwise,
then every time the Committee lodges an applicatioder the LP Act
and advises the Tribunal that it will ask the Trialto exercise its powers
under s 185(2)(a) of the LP Act if the Tribunal raakhe findings against
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the practitioner that the Committee seeks, theitRrrs would be obliged
to sit. The Committee would thereby in effect assuhe responsibility
of constituting the Tribunal, not the President.

Rather, Parliament has, in relation to proceedurger the LP Act -
and in recognition of the Supreme Court’s histdrinherent jurisdiction
to oversight the conduct of legal practitioners, the basis they are
officers of the Court - required that the Presidenhthe Tribunal (who
under the SAT Act s 108(3) must be a judge of tingr&me Court) should
sit on the Tribunal which exercises the powershaf Tribunal under s
185(2)(a) of the LP Act.

Consequently, nothing in the LP Act or the SAT Aeguires the
President to sit on the Tribunal that makes théifigs in every case
arising under the LP Act. The only requiremenrthet the Tribunal is not
to exercise the relevant referral power or ordex #Huspension of a
practitioner unless the Tribunal is constituted to include the
President.

Similarly, if a Tribunal is initially constitutedybthe President to hear
a matter arising under the LP Act in a way thatsdoet include the
President, but in light of the particular findingsade the President
considers the findings may need to be the subjeztreport transmitted to
the Supreme Court (full bench) under s 185(2)(ahefLP Act, then the
President necessarily retains the power under & Lf(the SAT Act to
alter the constitution of the Tribunal in orderdecide whether the report
power should be exercised. A practitioner is mtitled to insist that the
Tribunal as initially constituted must determinengky; and is thereby
limited in the array of penalty powers that mayelercised.

The legal principles

22

23

There was no dispute between the parties thatrihegy object of
disciplinary proceedings is the protection of thélg, including by the
maintenance of proper professional standards. Turmasipment of the
practitioner is a secondary consideration, althoutgliloes act as a
deterrent both as concerns the individual and @dgewithin the
profession.

In dealing with "sentencing" principles generaljt, Lampropoulos,
counsel for the practitioner, maintained in histien submissions that:
"A practitioner is sentenced on the basis of thexgds formally alleged in
the complaints and proved", citin§mith v New South Wales Bar
Association(1992) 176 CLR 256 andrcher v Howell (No 2)(1993) 10

Page 7



24

25

26

27

[2007] WASAT 111 (S)

WAR 33. Counsel developed this submission in hed address. He said
in effect that in determining an appropriate remgayTribunal was, as in
criminal proceedings, confined to its findings & tspecific complaints
and could not take into account other findings dioéctly encompassed
by these charges. It followed that findings (“demtal findings") for
instance as to the manner in which the practiti@o@ducted his defence,
the openness and truthfulness of his oral evidemmker oath and the
reliability of his written records, and whether $wught to take advantage
of the vulnerability of the client, and so on midi® relevant to credit but
could not be used in relation to penalty.

Referring to this submission, Mr Murphy SC, coung$et the
Committee, was concerned to ensure that his sulmmssssoncerning
findings on the practitioner’s credibility geneyalere not "elevated" to
separate instances of misconduct and the praait®penalty based upon
them.

Mr Murphy SC’s reservation may be accepted. Howewe think
that Mr Lampropoulos’ submission puts the matténeatoo restrictively.
The issue has been considered by a number of cpartscularly in New
South Wales.

In Smith v NSW Bar Associatiothe Court of Appeal had made and
acted upon a finding that the practitioner was tgudf professional
misconduct on a matter (giving false evidence ® @ourt of Appeal)
which had not been included in the complaint. THigh Court of
Australia found that this denied the practitioneygedural fairness, which
required that such allegation be specifically idfead and that he have an
opportunity of being heard in relation to it.

In Barwick v Council of the Law Society of New Southal@s
[2004] NSWCA 32; (2004) Aust Torts Reports 81 - 78ip JA (with
whom Tobias JA and Stein AJA agreed) after citiaggages frorBmith
v NSW Bar Associationreferred to a number of New South Wales
judgments which had considered that decision. &hesre to the effect
that the High Court’s decision did not in princigdeeclude consideration
in penalty proceedings of earlier findings of fadtmatters and as to the
honesty of the evidence given by the practitionberg those findings
were not directly the subject of the charge. ™ws on the proviso that
the practitioner had notice of that possibilityJedst to the extent it was a
"live issue" at the hearing, and had the opporyuiaitdeal with it. Justice
of Appeal Ipp set out at [108] and [109] his cosaiuns as follows:
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“The relevant time for determining the fitness opractitioner
to practise is the time of the determination by dmiplinary
body seized with the question .... The misconductgsxh will
have taken place before the decision is made; thalie
inevitably be a gap between the date of the misecinand the
date of the determination. It will not be unusual fthe
practitioner concerned to submit that circumstantese
changed since the misconduct charged; argumentgoas
remorse, reform, character change and subsequedt dgeds
are not uncommon. The practitioner's conduct of dbéence
and the veracity and candour of his or her testyneifl often
be the best evidence as to whether these mitigating
circumstances are to be accepted.

It is often self-evident that the tribunal or cowtermining
fitness to practise might find that the practitiohas lied in the
disciplinary proceedings before it. It is also afteelf-evident
that such a finding, if made, might influence tmégunal or
court in deciding what order should be made in neééda the
practitioner's right to practise. When the praatigr knows that
there is a risk of such a finding being made anedusy the
disciplinary body concerned in determining whaafiorder [is]
to be made, and has adequate opportunity to dehl thvis
prospect, there would be no procedural unfairnessewhe
disciplinary body so to act on the finding. This vk be the
case even though the practitioner may not have bbarged
with specific misconduct relating to the conduat gubject of
the finding. The act of charging the practitioneould be an
unnecessary formality.”

These principles have subsequently been applie8tamoevski v
Law Society of New South Wales (LSOR007] NSWADTAP 25
(penalty); Jackson (previously known as Subramaniam) v Legal
Practitioners Admission Board[2006] NSWSC 1338 (admission to
practice). In Western Australia the Court of Appeas had regard to the
practitioner’'s conduct of his defence in appeal cpanlings as
demonstrating (additionally) his unfitness to pisetLegal Practitioners
Complaints Committee v de Alwj2006] WASCA 198 at [111].

We are mindful that the statutory scheme in Newtlsdales is
different from that in Western Australia, includitizat the Tribunal there
has power itself to strike the name of the pramigr off the roll.
Moreover, cases on professional misconduct willvitadly involve
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different and individual fact situations and byemnce to those facts the
need to balance the protection of the public, thaintenance of
professional standards and fairness to the pm@titi whose reputation
and livelihood may be at risk in the proceedinghese authorities do
appear to us however to permit this Tribunal, sttlje the requirements
of notice and opportunity, to consider incidentatiings both generally in
relation to penalty and specifically in relationvtether the practitioner
has reformed his ways or is likely to re-offende YWoceed on that basis.

The parties’ submissions with respect to the connpis

30

31

32

33

34

The parties addressed certain aspects of eacle dfitbe complaints
relevant to penalty. These submissions were, ilineyias follows.

The practitioner submitted in relation to VR 60g tlCommunication
Complaint”, that the practitioner had obtained deamtage from his letter
to the Registrar, and that the failure to provideopy to the other party
was remedied "fairly quickly". (As found, a littless than three hours
after the letter was faxed to the Registrar.) dswsaid that the practitioner
was a first offender in this respect and that arimegnd would be
adequate.

The Committee drew attention to the fact that thbuhal, in finding
that the practitioner had improperly communicateth whe Registrar, had
said that the letter contained serious allegatiminactual and perceived
bias by the Registrar and unfair and prejudiciahceect by him. The
writing of the letter in those terms without notiegas found to be
particularly serious. In his oral submissions, Murphy SC suggested
that the practitioner's conduct in this respect veas instance of his
general lack of appreciation of his professionapomsibilities.

The practitioner submitted in relation to VR 59e ttOvercharging
Complaint", that whilst the Tribunal had found thhé amount charged
was grossly excessive such as to constitute urgmiofeal conduct, the
matter was rectified immediately after the taxatipnthe Registrar, and
the client was thereupon reimbursed the amourttebtvercharge. It was
said that the practitioner was again a first ofeEanad this respect and that
a fine would be adequate.

The Committee submitted that, as found, the amaliowved by the
Registrar ($5,500) was a reasonable fee for thetipomer’s services, and
this represented some 23.6% only of the amountldecharged his client
($22,000). Moreover, the Tribunal has found timasa® overcharging the
client, the practitioner had sought to take advgmtaf her vulnerability.
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Specifically with respect to the October functioh Miss Maud, the
Tribunal has determined that the practitioner’'sncléor his costs on that
day was dishonest, and he had kept up this pretdmoeighout the
proceedings.

The practitioner submitted in relation to VR 58 tHConflict
Complaint”, that whilst the Tribunal would be conued to prevent a
recurrence of the matters found, the practitioneuld be prepared to give
certain undertakings in relation to his future piGE concerning costs
agreements. These included not using an agreesménterms similar to
the second costs agreement, complying with thenttdierights to
itemisation and taxation and not seeking to amendvasy a costs
agreement in any significant way without first emsg that the client has
obtained or been given the opportunity to obtaslependent advice. |t
was submitted that it would be appropriate to ingp@s fine and a
reprimand in relation to this matter. In his osabmissions in support,
Mr Lampropoulos for the practitioner said that tbffer of undertakings
revealed that the practitioner had demonstratedesomight into the
nature of his conduct the subject of the complaamd (implicitly) that
this suggested he would be unlikely to re-offend.

The Committee referred to the findings in relatida the
practitioner’s preparation of and entry into them®l costs agreement.
These included that the practitioner had breachediduciary, statutory
and professional responsibilities in the most funeatal respects. He
had dishonestly concealed from his client the teofthe agreement and
had made no disclosure of the important and highbadvantageous
terms concerning the fixing of a lump sum for hasts, the delay in
delivering a bill and the waiver and barring of hights to itemisation and
taxation and to any claim against the practitionde had failed to advise
her of the significant diminution of her rights wndthe first costs
agreement and provided no basis under which shatndigtermine the
reasonableness of the lump sum for costs and hisvedimpared with the
agreed hourly rate. He had also delayed in progidin itemisation of his
account. In so acting the practitioner had impriypand calculatedly
advanced his own interests in conflict with andtiie detriment of the
client’s interests. Such conduct was all the nregrehensible by reason
that the client was vulnerable beyond the usuatipasof a lay client, as
she was not experienced in dealing with lawyersteumsted and relied on
the practitioner. The Tribunal has expressed thes that such conduct
would be regarded as disgraceful by practitiondrgapd repute and
competence.
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The Committee also drew attention to some findiraggs the
practitioner’s credibility generally (subject toetlgjualification mentioned
by Mr Murphy SC). These included that:

(1)

(2)

3)

(4)

(5)

The practitioner’s records were unreliable amimber of
documents or entries in them were made a considerab
time after they were dated and purport to recorttera
that did not occur.

The practitioner was an unsatisfactory withesgler
cross-examination, in that he repeatedly avoidgohgia
direct answer to a direct question, some of hisvans
were incredible, he gave contradictory answers iand
Important respects his evidence was not consistent.

The practitioner was not honest in part of évgdence
given to the Tribunal under cross-examination iatren
to the second costs agreement being prejudicidlizo
client, and as to the period of his absence in Qslaad.

To further his own ends, the practitioner hatirately

and callously caused the client anguish by pumpgrto
continue to act for her, including in relation to appeal,
when by his own correspondence he had acknowledged
his instructions were at an end and when he hashied

the instructions to appeal.

The practitioner had shown a continuing failue
appreciate his professional responsibilities fréva time
of the events in question, through the hearing @mdo
his closing submissions.

In his oral address, Mr Murphy SC for the Committeseloped this
last submission. He argued that the practitioneyutphout had shown no
remorse as to his conduct and "not the least glithroé insight or
understanding of his professional and ethical resibdities. This was
reflected for example in the practitioner’s clossgomissions in which,
as the Tribunal had noted in its reasons, the ipaetr had maintained
that in achieving the settlement he did, he ought have been
"commended not chastised". In his submissions #t&opractitioner had
referred to the deterioration of his relations wiik client brought about,
he had said, when his client had achieved a sedtienf a lump sum and
had become infected with "gold fever".
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In the Committee’s submission, having regard tesé¢hindings of
the Tribunal, the appropriate penalty was that thatter should be
referred to the Supreme Court (full bench) witteommendation that the
practitioner’'s name be struck off the roll and timathe interim he should
be suspended from practice. It also sought anr dodéts costs.

The Tribunal’s determination on penalty

40

41

42

43

It is appropriate to consider all three complaitdgether as they
arise out of the same background circumstances.

We recognise that an order striking the name opthaetitioner from
the roll is the most severe order which can be maédewever, having
regard to the terms of the charges upon which thetiioner was found
guilty, and the findings on specific matters allégend directly arising
from them, we think, subject to a considerationtloé practitioner’s
personal circumstances and the likelihood of aca#rence (below), the
appropriate order is that sought by the Committeéhis is for the
following reasons.

The Conflict Complaint involved a charge that thragitioner had
improperly and calculatedly advanced his own irgerén respect of costs
by entering into the second costs agreement aralidgl providing an
itemised bill of costs. It is evident that thentsrof that agreement were
highly disadvantageous to the client (par [158f,[2&9]). Moreover, the
"particulars” of the charge (by the Committee’st&taent of Issues, Facts
and Contentions) included that the practitioner kaowingly concealed
the terms and effect of the second costs agreeatetite time it was
produced by him for the client to sign. That is,faund, the practitioner
procured his client to sign that document in cirstances which hid from
her the fact that she was entering into a new cagtsement in such
terms. The practitioner procured the client's aken of the withdrawal
authority without providing her a proper opportynaf reading this nor
explaining it to her (par [195]).

The Overcharging Complaint included a specific gdleon
(articulated during the hearing) that the praatitio had knowingly and
dishonestly charged for work at the October functiat which no
professional services were provided and that hekleatiup that pretence
throughout the proceedings. The background washkaractitioner had
initially claimed substantial fees on that occadimnwhat he recorded as
and claimed in oral evidence were professionalisesvprovided. This
was in circumstances when, in truth, he knew tledtdd not provided any
such services and had no entitlement to such fdespersisted with these
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claims during the taxation, and at the hearing fgefbe Tribunal, relying
on fabricated records and supported by his orthtesy. That complaint
also involved allegations made by the Committeenduthe hearing that
insofar as the practitioner sought to rely uponrkords as evidencing
work undertaken in the period prior to the firsstsoagreement and in the
period after February 2003, those records werefenaad unreliable.
With respect to the last mentioned period, the Cdtasis case as
reflected in the evidence of its witnesses (byrthgtness statements),
was that the practitioner’s claim to having recdiwastructions to appeal
was an invention.

The Tribunal, as it said, was reasonably satisted each of these
serious allegations had been proved in accordaitbetive civil standard,
that is, on the balance of probabilities, the Tnidlu being actually
persuaded as to their occurrence on the basis @it wie Tribunal
regarded as reasonably clear and cogent evidence.

The Tribunal regards this conduct of the practeioas violating in
fundamental respects the trust which a lay clieedessarily places in a
solicitor. It is this relationship of trust whicko much of the law
governing fiduciaries and the Professional Condurgtes seek, in the
client’s interests, to promote (to ensure the tlgets the full benefit of
the lawyer’s services) and to protect, to ensuat tlo advantage is taken
of the relationship. Strict observance of thesedsdeds was particularly
important in the present case where the clientalis of her limitations
in communicating in English and her inexperiencéhwgolicitors, trusted
and was dependent upon the practitioner.

We are fortified in our view as to the approprigenalty, having
regard to incidental findings made as to the cirstaimces and context of
the practitioner’'s conduct, the subject of the gkar including findings
made with respect to the practitioner's conducthat hearing. These
findings are relevant both to the nature of theatgrand as to whether
the practitioner may re-offend.

In this context, we refer to the specific findings credibility
referred to in the Committee’s submissions. In toldiwe mention the
following.

In relation to the Conflict Complaint, the praaier induced his
client to enter into the second costs agreemerdraer that he might
effect his purpose of deducting a lump sum fordaists, unrelated to the
actual services he had performed, and of precludergoy provisions for
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waiver and barring of her rights from taking legtps to challenge what
he had done (Reasons par [180], par [182], par (8P4 When
confronted with the complaint, the practitionericlad that the client had
earlier been notified of his fees of $22,000 (doeuota dated 9 October
and 30 December 2002) and had orally agreed to. Sueh Tribunal has
found that the 9 October document was not creaméitl about February
2003 and that the statements in the practitioretter dated 27 February
2003 that the document was provided on 10 OctolbeR 2vere self-
serving and false (par [129]). As to the 30 Decenfitatement, this was
put before the client and signed by her without meading or
understanding its nature and contents or it bexpaened to her and no
copy was provided until February 2003 (par [14%F, [153]). Further the
Tribunal has found no such oral agreement as s @oss ever made and
documents suggesting otherwise were not made dinieeand were not
true records of the events recorded (par [153]).

With respect to the Overcharging Complaint, afteing pressed by
his client and then the Committee, the practitigpe@duced an itemised
account purporting to show work justifying an aatbwf $22,000.
During the taxation and before the Tribunal, thacpgtioner produced
records purporting to show work carried out sugpgrtand substantially
exceeding) this sum. This included during the quéiprior to his first
meeting with the client, at the October functiondam respect of
Instructions received after 27 February 2003. Thieunal has found that
the records for the October function were not maihe time and are a
fabrication of what took place (par [417]); thatcdments evidencing
instructions given after 27 February 2003 wereefdfsar [432]); and that
documents with respect to the first period exhilsturbing features and
are unsafe and unreliable (par [363], par [365&F [887]). As regards
the practitioner’s records and evidence suppottisgcosts generally, the
Tribunal has found the records and evidence tonbpbeliable (par [70], par
[456]). To the extent the practitioner sought istahce himself from his
costs natification of 12 August 2002, the Tribumkd not believe his
evidence (par [123]). To the extent the practgionlaimed that he did
not receive correspondence from the client anchber solicitors in early
2003 and that he had been away in Queenslanddqgretiod claimed, the
Tribunal did not believe that evidence (par [23Hr [214], par [217], par
[221]). The Tribunal did not regard the practigois explanation as to
why he did not call the client’'s son to give evidenn support of his
claims as the true reason (par [360] - par [361]).

As mentioned, the practitioner's conduct was peged in
circumstances where, as the Tribunal has foundlieist had difficulty in
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reading and communicating in English and trusted aalied upon the

practitioner generally in relation to her affairsdaspecifically in relation

to their contractual relationship (par [115], pa61], par [471]). In this

respect also, the Tribunal rejected the practitisnevidence that the
client was fluent in English (par [50]) and thaeslas an experienced
business woman (par [51], par [55]).

These findings, especially those concerning thatisfactory nature
of the practitioner’s evidence, both documentargt aral, as well as the
specific instances of dishonesty, cause us grameetn as to whether the
practitioner is a person who can be expected tmpte the maintenance
of proper professional standards and who can commia® confidence
and respect of the Court, his fellow practitionemsl lay clients.

As to the likelihood that the practitioner may iéead, for the
reasons which follow we are far from satisfied thathas understood and
appreciated the nature of his misconduct and cawmidged as having
reformed his attitudes and practices.

Counsel for the practitioner argued that, as r&flécin the
undertakings he is prepared to give (outlined apewel by his decision
made at the time the complaint was initially mad2003 to not use in his
costs agreements the terms of the second costsnagmg the practitioner
has demonstrated some insight into the naturetdmnduct the subject
of the complaints.

We should say at the outset that these undertalgngs slender
support to that submission. The undertakings menadflect a
practitioner’s ordinary professional and ethicaltiels That is, the
practitioner is only offering to do what would otivese be required of
him by reason of his professional and ethical resjlities.

But in any event, the manner in which the praatgiohas conducted
his defence of the complaints supports the Comeaigtargument, and our
own view, that not only has the practitioner nobwh any remorse or
contrition for his conduct, he continues to failappreciate how gravely
wrong it was. During the misconduct hearing hepudtied any
wrongdoing in relation to the matters the subjédhe complaints. In his
oral submissions addressing these, he said intdfiat it was only the
delayed provision of an itemised account which aag foundation. As
to the other subjects of the complaints he maiethithat he had acted
honourably and professionally, to the client’s edesmble advantage and
that he was proud of what he had done (T: 156,.86)1 In his final
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submissions he expressed some surprise that then(@e would even
pursue the client’'s complaint given the settlenfenhad achieved for her
(par [180]).

Further, the practitioner made no admissions of siggificance to
the factual matters supporting the complaints. sThecessitated the
Committee calling his elderly client and her partaed friend to give
evidence. For the client having to relive the @semas, as the Tribunal
found, a painful experience, made worse by the esgiye manner in
which the practitioner cross-examined her (par,[p@] [177], par [464] -
par [466]). In relation to the Conflict Complaingiven the highly
prejudicial terms of the second costs agreementtagractitioner’s late
recognition that he could not lawfully contract adithis obligations with
respect to the itemisation and taxation of his ;o8h admission in this
respect and an apology to his client might haven leegected. Nothing
of the sort was forthcoming but rather a denial th@ agreement was
prejudicial and a further denial that the agreenogdrated to deny the
client rights of itemisation and taxation (par [])66 The practitioner’'s
defence to the Overcharging Complaint included lehging the
Registrar's lengthy reasons on numerous grounds affiectively
revisiting many of the individual charges. Withspect to the
Communication Complaint, the practitioner was no¢pared even to
recognise an element of wrongdoing on his paremdsg the letter to the
Registrar without first copying it to the other fyar He claimed to have
complied with the relevant guidelines. In this @damt, as with the
others, the practitioner took every point by waylefence which required
that they each be heard and dealt with by the Tabu

Even after all the evidence had been tendered lemd€ommittee’s
closing submissions provided to the practitionbg practitioner by his
closing submissions did not show any appreciatidnhis serious
wrongdoing. (par [69], par [231] - par [244], pd5}], par [484] - par
[494]).

The practitioner’s conduct in these respects nde¢sd a lengthy
hearing (seven days) and in consequence lengthsomeafrom the
Tribunal.

Although the practitioner had the legal right toquee the
Committee to prove every aspect of the allegatimasle against him, it
does not follow that the Tribunal is precluded freaking these matters
into consideration in relation to penalty and itedaining whether he has
accepted responsibility for his conduct and carfidently be expected to
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act differently in the future. In our view, disbipary proceedings are not
to be equated with ordinary civil proceedings bemvéndividuals; nor,
with respect to Mr Lampropoulos’ submissions inttmagard, with
sentencing principles in criminal proceedings. ©hgct of disciplinary
proceedings is to ensure that the public may hamdidence and trust in
the legal profession and, ultimately, given thef@ssion’s role in that
respect, in the integrity of the legal system. réfation to penalty, that
necessitates a consideration of the practitionseslibility and character
and suitability to continue in practice.

In relation to considerations of procedural faisiand whether the
matters the subject of the incidental findings wéeve" at the hearing
and whether the practitioner had an opportunitydéal with them, we
mention the following. In the case before the Uinal there was a direct
conflict of evidence on the principal issues betwdee client and her
partner and her friend called by the Committee, tnedpractitioner. It
was apparent that much of that conflict would obé resolved by the
Tribunal accepting the evidence of either the Cottemis witnesses or of
the practitioner and rejecting the other (par [47Although that did not
of itself necessitate a finding of dishonestySmith v NSW Bar
Associatior). On a number of occasions throughout the hedsiagior
Counsel for the Committee challenged the practticas to the veracity
of his evidence, asking whether he had not justemiaid answer up,
reminding him that he was on oath, and seeking ckmawvledgement
from him that he understood the serious naturenefallegations made.
To the extent the practitioner sought to rely ugos records, Senior
Counsel for the Committee cross-examined him ashtether these were
in fact made after the dates recorded and wereigemacords. For his
part, the practitioner claimed the client’s evidengas untruthful and
unreliable. In relation to the client’s claim ofpart payment of his costs
of $250, he said of her “She’s lying as usual” {T; 30.11.06). (The
client had earlier said that the practitioner waad in denying she had
made the payment).

Moreover, many of the findings made in relatiorite practitioner’s
conduct and credibility arose from defences he tsaged and pursued
rather than from allegations of the Committee. &ammple, his reliance
upon the cost notification documents and the oga¢@ment as to costs,
the claim that each item of cost charged was su@@day his records, the
claim that he had received instructions from theentls son and in
relation to an appeal, his submission and evidehaeé the client was
fluent in English and a business woman, and so@iearly the Tribunal
was required to make findings on these matterstiier purposes of
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determining whether the charges were made outwall careful with
respect to the practitioner's evidence and rectorddentify allegations
and make findings involving actual dishonesty (j328]). Moreover, in
relation to "incidental” findings such as the vubtality of the client and
the anguish caused to her by the practitioner’'slgon) these would seem
to be relevant to the "ultimate finding of fact winer the practitioner’'s
conduct, to a substantial degree, fell short ofsfamdard of professional
conduct observed or approved by members of theegs@n of good
repute and competence”.

For these reasons, we think it was reasonably éssdfent” both that
the Tribunal would make incidental findings inclaogdiin relation to the
practitioner’s evidence and records (as the Cormemitirged in its closing
submissions, provided in advance of the practitisneclosing
submissions); and that such would or might be taknaccount by this
Tribunal on the subject of penalty. These mattks demonstrate that the
practitioner had the opportunity to meet and detll such allegations.

By reason of its views as to the fithess of thecfitianer to practise,
the Tribunal considered that he should be susperided practice
pending the consideration of the Supreme Court ffeihch) but that he
have 14 days to put his affairs in order beforestipension takes effect.

The practitioner’s personal circumstances

64

65

In his written submissions, Mr Lampropoulos for tpectitioner
drew attention to some aspects of the practitienprésent professional
and personal circumstances. As to the former etiedude that he has
been in practice for some 14 years and has nodvaetly) been the
subject of any other finding of misconduct; thaterences from two
clients attested to his effectiveness and costieffcy in small debt
recoveries; that his existing clients would be dismtaged by his being
struck off or suspended; that he has provided savhentary legal advice
services and been on several legal committeesthamdhe has been active
in football administration and the Western AustamlSerbian community.

We have considered each of these matters. Howewvdre light of
the matters examined above, we are not convincedhbsn, or the
undertakings offered, that the practitioner's castdcan be regarded as
isolated and unlikely ever to be repeated. We db think these
circumstances can be attributed much weight asnsp&nsuring that
members of the public are not subjected to unpsadeal conduct of the
type under consideration. We have, however, ddldige effect of the
suspension order to give the practitioner some ttmeorganise his
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professional affairs before the suspension pentthiegsupreme Court (full
bench) consideration of this final penalty takdscf

We mention that Mr Lampropoulos has, quite propeirigicated
that there are some aspects of the Tribunal's nsagor decision in
[2007] WASAT 111 which are the subject of an appefilmay be that
this consideration affected the extent to which practitioner could
accept responsibility for his conduct and expressarse in relation to it.
We would have thought, notwithstanding this, theré were aspects of
his conduct in these complaints, whether or not dhieject of appeal,
which he might have acknowledged and expresseetrémr Ultimately
however, the fact of an appeal is not somethingclwtuan affect our
determination.

As to his personal circumstances, the practitiomes said he is
responsible for his wife and young family and attedly parent. He has a
substantial mortgage and no other qualificationsnaome producing
skills.

It seems inevitable that the practitioner’s intersuspension and
possible striking off will cause considerable fioeh and emotional
hardship for the practitioner and his family. dtdifficult not to feel a
measure of sympathy for the practitioner in theseumstances.
However, it seems to us that this is the inevitahieeome of his conduct
for which he must take responsibility. In ordernbaintain the public’s
confidence and faith in the legal profession, forselves, we do not think
that the practitioner can be permitted to contitupractise. Ultimately,
whether the practitioner's name should be strutkhefroll is a matter for
decision by the Supreme Court (full bench).

It has not been suggested that a penalty involthegimposition of
conditions governing the practitioner's method ahgtice would be
sufficient; and for ourselves we do not think i tight of the findings
outlined above that the imposition of such condgiowould be an
appropriate and effective penalty.

Costs

70

The practitioner's submissions in relation to costye directed to
the quantum of the Committee’s costs and the tithogvad for payment.
Following some comments of the President, the gmktiere able to agree
on suitable orders in that respect and that pasuoforder has been made
by consent.
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Orders

71 For these reasons, the Tribunal on 4 July 2007 rfederders above
set out.

| certify that this and the preceding [71] paragngpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE M L BARKER, PRESIDENT
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