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threatened and commenced proceeding in her persapacity - Whether
defence of honest mistake of law is available - Wée practitioner made an
honest mistake that other owner had liability tgy pad that practitioner had a
cause of action against other owner - Breachegfal Profession Conduct Rules
2010 (WA) - Diminishing public confidence in the adnstration of justice -
Bringing the legal profession into disrepute - Atfging to further practitioner's
interests by unfair means

Legislation:

Legal Profession Act 2008VA), s 402, s 403, s 403(1), s 410(1)(c), s 426,
s 428,s428(1), s 438, s 438(1), s 442

Legal Profession Conduct Rules 2QV¥0A), r 4(2), r 6(2), r 6(2)(b), r 6(2)(c),
r16(1), r 18(1)

Magistrates Court (Civil Proceedings) Act 200A), s 26, s 30(2), s 30(4)
State Administrative Tribunal Act 20Q0W/A), s 54(1), s 54(3)

Strata Titles Act 198BNA), s 35, s 35(1)(a), s 35(1)(b), s 42(7), s $3(1

Result:

Findings of professional misconduct

Summary of Tribunal's decision:

The Legal Profession Complaints Committee (Commijttalleged that
Ms Charlene Sheila Amsden (practitioner) engagefdrafessional misconduct
in demanding payment of $2,022 from Mr A and MsrAl an commencing and
prosecuting a minor case claim in the MagistratesrCfor that amount against
them. Mr A and Ms A owned a strata unit in a cagmpin which the
practitioner owned the other two units and managwesl strata company.
The amount demanded and claimed by the practitiorzey for legal fees and
disbursements incurred by her in seeking the refr@fvan air conditioning unit
that Mr A and Ms A had installed above common propeithout the approval
of the strata company.

Mr and Ms A had no existing liability to pay the aonmt the practitioner
demanded from them. The practitioner had no caokeaction, the
Magistrates Court proceeding lacked any legal fatiod, and the proceeding
was therefore an abuse of the Court's process.

The Tribunal determined that the practitioner emglagn professional
misconduct as alleged by the Committee. The canidwolved the breach of
duties of fairness which the practitioner owed toAland Ms A not to demand
payment from them when they were under no exidiaimlity to make payment
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and not to bring legal proceedings against themckvhwere without any
founding cause of action, and the breach of a tutize Court not to commence
and prosecute proceedings which involve an abus¢éh@fCourt's process.
The Tribunal determined that the practitioner'sduat would reasonably be
regarded as disgraceful or dishonourable by prawcéts of good repute and
competence and is sufficiently serious to conditptofessional misconduct
under thd_egal Profession Act 2008VA) (LP Act).

The Tribunal also determined that the practitianednduct involved the
breach of various conduct rules, including a rulatta practitioner must not
engage in conduct which may be prejudicial to, ionigish public confidence
in, the administration of justice, or which may ngyi the profession into
disrepute. The Tribunal found that, in the circtanses of the case, the breach
of the rules is sufficiently serious to constitygefessional misconduct under
the LP Act.

The Tribunal rejected the practitioner's contergidhat she did not
engage in professional misconduct, because she imcéepersonal capacity, she
honestly, but mistakenly believed that she hadgéiheate claim and cause of
action, and that the demand and Magistrates Coocepding concerned an area
in respect of which she had no knowledge or expeee The relevant duties of
fairness and propriety were binding on the prawigr whether acting for a
client or representing herself. An honest mistak&w is not a defence to an
allegation of professional misconduct or unsatisfigc professional conduct
and, in any case, the Tribunal did not accept taetpioner's evidence that she
honestly, but mistakenly, believed that she hamjlat to demand payment and
commence and prosecute the Magistrates Court ptogee Finally, the
Tribunal found that it was not correct that thegtiteoner had no knowledge or
experience in relation to strata obligations arat,thn any case, the practitioner
was bound by the duties of fairness and proprietytm make the demand and
not to commence and prosecute the Magistrates @oareeding.

The Tribunal made programming orders for the deteation of the
issues of penalty and costs.

Category: B

Representation:

Counsel:
Applicant . Ms KF Banks-Smith SC with Ms PE Le Meer
Respondent . In person
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Solicitors:
Applicant . Law Complaints Officer
Respondent . N/A
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REASONS FOR DECISION OF THE TRIBUNAL :

Introduction

1

The Legal Profession Complaints Committee (Commjttalleges
that Ms Charlene Sheila Amsden (practitioner) eedaip professional
misconduct, between December 2011 and June 2012¢demanding
payment of $2,022 from Mr A and Ms A and in commniagcand
prosecuting a minor case claim in the MagistratesrC of
Western Australia (Civil Jurisdiction) for that aomd against them. Mr A
and Ms A owned one of the three strata units itratascomplex in which
the practitioner owned the other two units and rgadathe strata
company. The sum demanded by the practitioner A and Ms A
and subsequently claimed by her from them in thegiseates Court
proceeding comprised legal fees and disbursemdr#g,656 which the
practitioner paid to Butcher Paull & Calder (BPG) & letter demanding
that Mr A and Ms A remove an air conditioning ufmbm the exterior
wall of their strata unit, and $66 which the priaatier paid as the
application fee for the commencement of a procepdin the
State Administrative Tribunal (SAT or Tribunal) agst Mr A and Ms A
under s 83(1) of thé&trata Titles Act 198BNVA) (ST Act) seeking an
order for the removal of the air conditioning unit.

The Committee contends (and the practitioner, fackf concedes)
that Mr A and Ms A had no existing liability to p#ye amount demanded
by the practitioner and that the Magistrates Cpuoceeding lacked any
legal foundation. The Committee contends thathase circumstances,
the practitioner's conduct in demanding paymeninfitdr A and Ms A
and in commencing and prosecuting the MagistratestCproceeding
against them constitutes professional miscondutthirwthe meaning of
s 403 and s 438 of thkeegal Profession Act 2008VA) (LP Act), in
that it:

a) would reasonably be regarded as disgraceful or
dishonourable by practitioners of good repute and
competence; or

b) to a substantial degree, fell short of the <shathdof
professional conduct observed or approved by mesnber
of the profession of good repute and competencd; an
further, or in the alternative

c) comprised a breach of r6(2)(b) and r 6(2)(cp/an
r16(1) of the Legal Profession Conduct Rules
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2010(WA) (Conduct Rules) and was ‘contrary to the
intent of' r 18(1) of the Conduct Rules.

Rules 6(2)(b) and 6(2)(c) of the Conduct Rules estdéhat a
legal practitioner 'must not engage in conducthim course of providing
legal services or otherwise, which ... may be pre&jadiito, or diminish
public confidence in, the administration of justicg ... may bring the
profession into disrepute'. Rule 16(1) of the GatdRules states that a
legal practitioner 'must not attempt to furthediant's matter by unfair or
dishonest means'. Rule 18(1) of the Conduct Rideges that a
legal practitioner 'must not, in a letter of demdid debt written on
behalf of a client to another person, claim costenfthe other person
unless the client has a right to recover thosestosRule 4(2) of the
Conduct Rules states that '[a] breach of thesesrab@y constitute
unsatisfactory professional conduct or professiomatonduct'.

The Committee commenced this proceeding againsprihetitioner
on 9 August 2013. In her witness statement datetldvember 2013
(which was admitted together with her undated tamtal witness
statement’ filed on 14 March 2014 as her evidenteclhief) the
practitioner gave evidence that, until she engagelicitors in late
September 2013, she was of the 'belief' that sdeahagal right to seek
recovery of the amount of $2,022 from Mr A and M& consequence
of s 35(1)(a) and (b) and s 42(7) of the ST Act arstiatement in the letter
from BPC to Mr A and Ms A. The practitioner gavadence that her
solicitors (who ceased to act for her prior to final hearing) 'have since
provided me with advice that | was mistaken in migipretation of those
provisions of the ST Act and that | was mistakericamy entitlement to
seek recovery of the costs in the manner | didhe Practitioner gave
evidence that 'l accept my solicitor's advice' dratcept | was mistaken
in relation to both those matters'. The practeioalso gave evidence that:

I now know that the [Magistrates Court] Claim had prospects of
succeeding, but | did not know this at the timeissiuing the Letter of
Demand or making the Claim.

Nevertheless, in her Amended Response to the Cdea'sit
Amended Grounds and Statement of Facts (Amende@oRss) dated
29 October 2013, the practitioner denies that stygaged in professional
misconduct because:

a) in demanding payment and in commencing and
prosecuting the Magistrates Court proceeding, the
practitioner ‘was acting in her personal capaaiy @as
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not acting in her capacity as a legal practitioer
engaged in the course of legal practice’;

b) the demand was made and the Magistrates Court
proceeding was brought by the practitioner 'hogdstit
mistakenly relying on s 35(1)(a) and (b) and s }2(f7
the [ST Act]' (and on a statement in the letteB®BC to
Mr A and Ms A); and

c) the demand and Magistrates Court proceedingé&ord
an area of law in respect of which [the practitipriead
no knowledge or experience'.

For reasons which we will give after reviewing tHactual
background, we have determined that in making #rmaahd for payment
from Mr A and Ms A, when they were under no exigtirmability to make
payment, and in threatening to commence and in cammg the
Magistrates Court proceeding, which lacked anyllémandation, against
them, the practitioner engaged in professional omdact under the
LP Act. By her conduct, the practitioner breaclidies of fairness
and propriety which she owed to MrA and Mrs A and the
Magistrates Court as a legal practitioner engageslegal dispute and in
a legal proceeding. The practitioner's contentiogi®rred to in the
preceding paragraph (and other matters raised bgureng the hearing)
do not provide a relevant defence for her conduct.

Factual background

7

The facts of this case are largely not in disputde make the
following findings.

Practitioner's legal experience

8

The practitioner is an experienced criminal lawyeying practised
solely in the area of criminal law since her admisso legal practice
29 years ago. Throughout most of that period, | ufril 2012, the
practitioner was employed in the criminal law sactof Legal Aid WA
(Legal Aid). While the practitioner was employeg lkegal Aid, she was
exempted from the requirement of compulsory pradesd indemnity
insurance on the basis of her declaration thatuskdertook (as she said in
her first witness statement) 'not to practice [@6]a legal practitioner
other than in the course of my employment with émeployer'. Since
April 2012, the practitioner has been in sole pcacas a criminal defence

lawyer.
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The practitioner has only participated in civil iddtion in
three matters, in each case in her personal cg@auit on her own behalf.
The practitioner has never engaged in legal pmcihether by providing
legal advice, legal representation or otherwisanyp person in relation to
any civil law matter. The three civil proceedingavhich the practitioner
has participated in her personal capacity on hen twehalf were an
application made by a previous owner of the thimd un the strata
complex in which the practitioner owns two unit@&gt the practitioner
in the Tribunal under the ST Act, the applicationp the practitioner
against Mr A and Ms A in the Tribunal under the AX in which the
practitioner sought an order for removal of thecainditioning unit, and
the Magistrates Court proceeding which the practér commenced and
prosecuted against Mr A and Ms A for payment ofdhwunt of $2,022.

Strata complex

10

11

As noted earlier, the practitioner owns two of theee units in a
strata complex. She resides in one unit and @rit$he other. Between
31 August 2010 and 13 December 2013, Mr A and Mewned the
third unit in the strata complex.

The strata complex is managed by a strata compaltye strata
company was formerly managed by a professionalastreanager. The
practitioner was appointed to manage the stratapeasn at the
Annual General Meeting of the strata company hal@@® January 2011.

Air conditioning unit

12

13

On or about 31 August 2010, Mr A and Ms A arranded an
air conditioning unit to be attached by bracketthtoeastern exterior wall
of their unit in the strata complex. The air cdiwhing unit for Mr A and
Ms A's strata unit was previously located on th&f af their unit, but had
been damaged in a severe hail storm in March 2010he new
air conditioning unit protruded into the air spafeéhe common property
of the strata complex and a shared right-of-wagespect of which there
was an easement for the benefit of an adjoininggty. Mr A and Ms A
did not seek approval from the strata company tgtalh the
air conditioning unit on the eastern exterior vedltheir strata unit.

At the Annual General Meeting of the owners of $trata company
on 20 January 2011, the practitioner raised theueissof the
air conditioning unit having been installed on #estern wall of Mr A
and Ms A's unit, rather than on the roof. In Fabyl2011, the
practitioner decided that she would seek legal v relation to the
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installation of the air conditioning unit.  On 9d¥eary 2011, the
practitioner had a telephone conversation with VegsVellacott of BPC
to make inquiries in relation to the legal positi@moncerning the
air conditioning unit. On 15 February 2011, theqgtitioner met with
Mr Vellacott at his office to discuss the matter.

BPC letter

14

15

On 16 February 2011, Mr Vellacott emailed to thacpitioner a draft
letter to Mr A and Ms A requesting that the praatier ‘amend/suggest
changes if there is anything that | have miscoestrar misunderstood'.
On 17 February 2011, the practitioner emailed Mifdgett instructing
him to make some amendments to the draft lettertarten send it to
Mr A and Ms A.

Mr Vellacott then amended the draft letter and se@tletter to Mr A
and Ms A on 17 February 2011 in the following terms

Dear [Mr A and Ms A|],
Dispute relating to position of airconditioning unit at [address]
We are the solicitors for Sheila Amsden.

Sheila Amsden is the owner of Units 1 and 2, [aslElrend she also
manages the affairs of the strata company that dwassight of the
complex of 3 Units that form the strata plan knoas[name of Strata
Plan].

We note that you are the co-owners of Unit 3, [adsl}.

We are instructed that the severe hailstorm thaéetes Perth and suburbs
in March 2010 damaged the airconditioning unit thah sat atop the roof
of your Unit and that the airconditioning unit wien replaced pursuant
to an insurance claim made on the strata comparsgisance policy.

We are further instructed that at your directiamg avithout approval from
the strata company, the replacement airconditionimig was installed on
the eastern wall of your Unit. The airconditionimgit protrudes from the
eastern wall of your Unit into an area of commoaperty on the strata
plan.

Under theStrata Titles Act 198@s amended ("the Act") a proprietor,
occupier or other resident of a lot shall not albdttawful use of common
property by any person (Schedule 2 by-law).

We understand that the common area into which itteeralitioning unit
protrudes is a driveway that is used for accesant from the units at
[address]. The protrusion of the airconditioningituamounts to an
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obstruction to lawful use of the common propertyhat it prevents access
to and from the properties not owned by you.

Furthermore, we also understand that the samewvdaiwéorms part of a
registered easement that provides for unrestricdedess to other
properties that are situated at [address of adjgiproperty].

The easement grants full, unhindered and unobsttuights of access at
all times over that part of the driveway in favaairthe owners and other
resident at [address of adjoining property] erditie use the same.

We are instructed to demand that at your cost yow attend to the
relocation of the airconditioning unit to anothecation on your property
where it does not interfere with common propertyeasement rights of
other parties.

Such relocation should take place within one (1lhthafter the date of
this letter failing which our client reserves a#lrtrights to take all such
action at law against you to have the airconditigniunit relocated
(including, without limitation, the bringing of ampplication to the
State Administrative Tribunal for relevant orders).

Our client also reserves her rights in respecteeksg recovery of legal
and other expenses incurred by her in seeking gdberence to the Act
and the obligations otherwise imposed upon youaly |

We suggest that if you have any questions arising fthis letter you
should promptly seek your own legal advice.

Yours faithfully
[Signature]

BUTCHER PAULL & CALDER
Per: Senior Associate

On or about 22 February 2011, BPC rendered an atéou$2,396
to the practitioner, being BPC's professional faed disbursements for
acting for the practitioner against Mr A and Ms A ielation to the
air conditioning unit. After the practitioner casted the Committee Iin
relation to BPC's account, the Committee negotiatitd BPC and BPC
and the practitioner agreed to the payment of &l j@5satisfaction of
BPC's account.

On 12 March 2011, Mr A and Ms A responded to BR€iter dated
17 February 2011, stating that they intended toyafir retrospective
approval from the strata company for the installati of the
air conditioning unit.
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On 21 March 2011, the practitioner paid $1,956 RCBn settlement
of BPC's account.

SAT proceeding

19

20

21

On 30 March 2011, the practitioner commenced agqaoing against
Mr A and Ms A in the Tribunal under s 83(1) of t& Act in which she
sought an order for the removal of the air condihg unit. In answer to
the question on the SAT Application as to whetlher practitioner had a
lawyer or other representative, the practitionekdd the 'No' box and
wrote 'l am a certified lawyer'. In an affidaviatdd 30 March 2011,
which the practitioner filed in support of the SAdpplication, the
practitioner identified herself as a 'Solicitor/Bsier'.

At a directions hearing on 21 April 2011, the mattas referred for
mediation. At the mediation on 31 May 2011, thacgitioner and Mr A
and Ms A agreed to settle the proceeding on this izt Mr A and Ms A
would remove the air conditioning unit from the teas external wall of
their strata unit and relocate it to the roof oéithstrata unit, and the
practitioner would seek leave to withdraw the agailon.

On 8 July 2011, the practitioner sought leave tdhavaw the
application and on 12 July 2011 the Tribunal grdnteave for the
withdrawal of the application. No order as to sostas made by the
Tribunal in the proceeding and, indeed, the practr gave evidence in
this proceeding that, at the time when she madeafpdication to the
Tribunal, she 'was aware that even if | was sudakagainst [Mr A and
Ms A] in the SAT Proceedings, | would not be eatitlto an award of
costs from the SAT in my favour' and '[flor thisasen, when | sought
leave to withdraw the SAT Application, | did noegeany cost order from
the SAT against [Mr A and Ms A]".

Letter of demand

22

In December 2011, the practitioner became aware MraA and
Ms A had sold their unit in the strata complex dnat settlement of the
sale would occur shortly. On 8 December 2011 ptiaetitioner wrote to
Mr A and Ms A as follows:

Dear [Mr A and Ms A]

CLAIM FOAR [sici REIMBURSEMENT OF LEGAL FEES AND
RELATED EXPENSES
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| attach a copy of a letter | sent to the settldmeagent on
6 December 2011.

| claim from you the amount of $2022.00, being dneount | expended in
ensuring you complied with the Strata Titles Ac83%s amended.

This represents the amount | paid Butcher Paulla8d€r (and | refer you
to the penultimate paragraph of their letter to ydul7 February 2011)
plus the filing fee of $66.00 which | paid to théat® Administrative
Tribunal in the proceedings which ensued.

| attach proof of payment in each case.

Please let me have payment of this amount withintéen days of the date
of this letter. 1 intend to issue proceedings withfurther notice should
payment not be received.

Yours faithfully,
[Signature]

Copy letter 6/12/11
Account/Bank cheque 18/3/11
SAT Receipt 30/3/11

Although she did not say so in either of her witmeatements filed
in this proceeding or in her correspondence wigh@ommittee in relation
to the allegations which are now the subject of ttioceeding, in the
course of cross-examination the practitioner daad her letter of demand
dated 8 December 2011 was in fact drafted by anddweyer, whose
name she did not know, from 'Minor assistance shaffered through
Legal Aid' (T:57.8; 25.03.14).

Mr A and Ms A did not pay the practitioner the ambof $2,022
which she demanded, or any other amount. Howear,
22 December 2011, MrA and Ms A wrote and left #elein the
practitioner's letterbox in which they said tha¢ thractitioner's '14 day
deadline is unreasonably short for us to consudtwger at this time of
year' and proposed 'an extension of time until @aréary 2012'.

Magistrates Court proceeding

25

At approximately at 9 am on 22 December 2011, thectpioner
commenced a minor case claim against MrA and M#Athe
Magistrates Court of Western Australia (Civil Jdretion) at Perth in
which she claimed the amount of $2,022 which sigtieghe Minor Case
Claim form was:
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A CLAIM FOR EXPENDITURE ON LEGAL FEES AND
STATE ADMINISTRATIVE TRIBUNAL TO SECURE THE
DEFENDANTS, BEING CO-OWNERS OF PROPERTY 3/[address]
COMPLIED WITH THE BY-LAWS OF THE STRATA TITLES
ACT 1985 AS AMENDED.

In the practitioner's Amended Response and in @ramination in
this proceeding, the practitioner conceded that sbmmenced the
Magistrates Court proceeding on the last day pé&sthifor payment by
MrA and Ms A under the practitioner's letter of niend dated
8 December 2011. Given that the practitioner®ietemanded payment
‘within fourteen days of the date of this lettes, are unsure as to whether
the practitioner's concession that the 14 day derexpired on
22 December 2011 (rather than on 21 December 20y correctly
made. However, nothing turns on whether the gracer's self-imposed
deadline for payment expired on 21 or 22 Decembéf2 For reasons
set out below, we find that the practitioner enghge professional
misconduct under the LP Act, even assuming that dedf-imposed
deadline for payment under her letter of demand iredp on
21 December 2011, rather than on 22 December 2011.

The Magistrates Court proceeding was a 'minor cag#in the
meaning of s 26 of theViagistrates Court (Civil Proceedings) Act
2004(WA) (Civil Proceedings Act). Under s 30(2) and®X4) of the
Civil Proceedings Act, the parties to the MagigtsaCourt proceeding
could only be represented by a legal practitionéh wihe leave of the
Court. No such leave was sought or granted inMlagistrates Court
proceeding.

On 14 June 2012, the Magistrates Court proceedargecon for
hearing before his Honour Magistrate Cockram.  Thearing was
attended by the practitioner and Mr A and Ms A.teAfhearing from the
practitioner, his Honour dismissed the proceedinglhe following
exchange between Magistrate Cockram and the poaetitindicates the
Court's reasons for dismissing the proceeding:

HIS HONOUR: Okay. | think the problem | have here is thatihg
chosen to go to SAT then SAT seems to me to haga thee jurisdiction
where the issue of what cost you should recoverretation to
Butcher Calder should have been resolved. | de@thow you can go to
SAT and resolve the conflict but then come here seek to recover the
preparatory costs involved in doing that. Thisaisio-cost jurisdiction
as well.

AMSDEN, MS: | understand that.
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HIS HONOUR: My suspicion is that you had two choices - peshapu
had more. You had a choice to go to SAT. You @¢dwdve, | suspect,
brought an action in this court seeking the costsettify what you said
was the wrong done by the defendants and if tha¢ weder $10,000 as |
suspect it would have been, you wouldn't have lgese costs here either
because this is a no-cost jurisdiction so | dog& Bow you can instruct a
solicitor in relation to the issue which you thesok to SAT, have it
resolved at SAT and then seek to bring a sepactitenahere for the costs
involved in the problem which ultimately was resahby SAT.

It seems to me having selected that jurisdictiofctviseemingly you were
entitled to do that the issue which you raise is tourt is an issue which
had to be resolved in that jurisdiction. It waged of that issue and this
particular question. 1 don't know what they woblave done about that
but that was where | suspect this claim had tcebelved.

| struggle to see how you can split it between fhasdiction and that
jurisdiction, and again noting that if you had kbghtithe claim in this
jurisdiction if it was under 10 grand, you wouldh&ave got these costs
either.

AMSDEN, MS: Your Honour, taking that view, these costs were
involved in an attempt to have a resolution to rireter without going to
SAT.

HIS HONOUR: But the matter which you ultimately took to SATeth
airconditioner.

AMSDEN, MS: Yes.
HIS HONOUR: That's where this issue needed to be resolved.

AMSDEN, MS: And again, SAT requires and my understanding ey th
require you to outline what steps had been takem fwr taking a matter to
that - so these were steps that the reason whgrit te SAT was the failed
ability to have it resolved prior.

HIS HONOUR: Okay, I'm not criticising you for going to SAT bwhat
I'm saying is that having gone to SAT, you electidt jurisdiction to
resolve this problem between the three of you &atlis where this issue
in relation to costs that you incurred needed toeselved as well.

AMSDEN, MS: The cost issue never arose in the applicati@AD.

HIS HONOUR: That's a matter for the parties. | can't contrbbatwou
or SAT did in relation to that. I'm not saying tl®AT would have given
you these costs. My understanding is that it n@yhave.

AMSDEN, MS: No.
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HIS HONOUR: That's another reason it seems to me that yoti@ane
here. Seemingly, you're going through a back doory and get here
what you couldn't get in SAT.

AMSDEN, MS: There was no application for costs.

HIS HONOUR: That's my fundamental point. That's where the
application should have been made. If you're gdmgseek costs in
relation to this issue which was resolved throudT Sthen that's where
you needed to ask for your costs.

AMSDEN, MS: Those costs would not have been awarded in SKie
only costs that were awarded in SAT and | can migiche prior matters in
2006, 2007 were because the application had beenghbt by the
then-proprietors with no legal standing. Now thais a matter that SAT
considered that costs that strata company had ingeto were payable and
indeed they were.

HIS HONOUR: Okay. I'm not an expert on SAT but hearing yay s
from the bar table that you would not have got ¢hessts in the SAT
proceedings just strengthens my view that you simiube here either
because you chose SAT as the jurisdiction to restilis issue, therefore
within the control of SAT for associated mattersisas the costs. Again,
| just repeated it, had you brought a claim in tbagirt for the costs to
rectify, to move the unit and | suspect that wothlave been under
$10,000, the cost of doing that - is that a faguasption?

AMSDEN, MS: I'm not sure what those costs were.

HIS HONOUR: Okay, well, I'm going to work on the basis it vianit
have cost you more than $10,000 to relocate aoraditoner - a starting
point is you wouldn't have got these costs hefgeeibecause this is also,
as a starting point, a no-cost jurisdiction. Rgttihat to one side, my basic
point is that having chosen to go to SAT to addthesproblem, that's the
jurisdiction which had the power to deal with theegtion of costs and |
don't accept that you can split the claim effedyiveetween SAT and this
court.

Complaint about practitioner

29 On 15 June 2012, the day after the MagistratestQuoaceeding was
dismissed by Magistrate Cockram, Mr A made a complabout the
practitioner to the Committee under s 410(1)(e)tlod LP Act. That
provision enables a complaint about an Australegal practitioner to be
made by 'any ... person who has or had a direct palsoterest in the
matters alleged in the complaint’. The first nrateesed in Mr A's letter
of complaint was the practitioner's Magistrates€oproceeding
‘attempting to force us to pay her legal feesndiliservice fees and SAT
costs'.
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On 12 March 2013, the Committee offered the practr a
summary conclusion of the complaint procedure unsld26 of the
LP Act on the basis of a proposed 'Ground of Uefattiory Professional
Conduct', rather than a finding of professionalaorguct. However, on
15 March 2013, the practitioner wrote to the Coremitstating that she
did not consent to having the matter dealt witharrsl426 of the LP Act
and requesting the Committee to refer the mattérad ribunal.

Professional disciplinary proceeding

31

32

33

34

35

On 9 August 2013, the Committee commenced thisgadiag under
s 428(1) of the LP Act seeking an order from thébdmal that the
practitioner 'has engaged in professional miscondursuant to s 438(1)
of the Legal Profession Act 2008'.

At a directions hearing on 17 September 2013, thieuihal directed
the practitioner to file and serve a Response ® dhounds of the
Application by 1 October 2013, referred the mattera compulsory
conference on 16 October 2013, and made programuoniders for the
final hearing of the matter on 26 November 2013.

At the compulsory conference on 16 October 2018, Thibunal
granted leave to the Committee to file and servAmended Application
by 23 October 2013 and directed the practitioneffil® and serve an
Amended Response by 28 October 2013. The Comnstibeequently
filed its Amended Application on 23 October 20131 ahe practitioner
filed her Amended Response on 29 October 2013.

At the commencement of the scheduled final heariog
26 November 2013, counsel for the practitioneregiswo preliminary
iIssues. After hearing the parties' submissiores,Tililbunal (as originally
constituted) decided the preliminary issues ancegaral reasons after a
short adjournment: sekegal Profession Complaints Committee and
Amsden[2013] WASAT 201.

The first preliminary issue related to the jurid¢tio of the Tribunal.
The practitioner alleged that 'the matter' that hasn referred by the
Committee to the Tribunal, within the meaning oflamder s 428 of the
LP Act, is a matter limited or restricted by thesakition of the
Committee that it made in the context of its pr@bds the practitioner to
deal with the matter in the Committee's summaryisgliction.
The Tribunal determined that the matter that hasbeferred to it is not
restricted or limited by the Committee's resolutasm that, consequently,
it is open to the Committee to seek a finding thatpractitioner engaged
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in professional misconduct, rather than unsatisfgctprofessional
conduct, under the LP Act.

The second preliminary issue involved the practéits contention
that aspects of the Amended Application were natteoplated in
'the matter' referred to the Tribunal. The Tridudatermined that the
impugned paragraphs of the Amended Application veergemplated by
the matter.

After the Tribunal determined the preliminary issué discussed
with counsel for the parties whether the matterukhde referred for
mediation. The Tribunal referred the matter fordragon pursuant to
s 54(1) and s 54(3) of thetate Administrative Tribunal Act 20QWA)
(SAT Act), to commence at 2.30 pm on the same daforb
Senior Member Spillane (who was a member of theufral as originally
constituted for the hearing of this proceeding)ect®n 54(3) of the
SAT Act enables the Tribunal to refer a matter moediation 'with or
without the consent of the parties’. The Tribualab directed that, if a
further hearing date was required, the hearing @obk listed
administratively upon being provided with the pestiavailable dates
during the first quarter of 2014.

The proceeding was ultimately listed for final hegron 25 and
26 March 2014 before the Tribunal reconstitute@sto substitute Senior
Sessional Member Dembo for Senior Member Spillane.

Did the practitioner engage in professional miscamd?

39

The Committee has brought this proceeding agalmesiptactitioner
under s 438(1) of the LP Act. Section 438(1) oé thP Act confers
jurisdiction upon the Tribunal to make a findingtran Australian legal
practitioner has engaged in unsatisfactory prodesdi conduct or
professional misconduct. The Committee bears thes @f proving its
allegations of professional misconduct againstpiteetitioner. The civil
standard of proof (‘on a balance of probabilitiapplies together with the
Briginshaw approach (seBriginshaw v Briginshaw(1938) 60 CLR 336)
which requires cogent evidence to be adduced anithéoTribunal to feel
an actual persuasion of the occurrence or existehiedevant facts before
it can find the practitioner guilty of professionahisconduct (or
unsatisfactory professional conduct). Section d#dthe LP Act provides
that the Tribunal may find a person guilty of umnsfattory professional
conduct even though the referral by the Commitiésges professional
misconduct.
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Section 402 and s 403 of the LP Act provide inclesiefinitions of
the key concepts of 'unsatisfactory professionatioot' and ‘professional
misconduct'. Section 402 of the LP Act statesodewvs:

For the purposes of this Act -

‘unsatisfactory professional conductincludes conduct of an Australian legal
practitioner occurring in connection with the preetof law that falls short of
the standard of competence and diligence that abmenof the public is entitled
to expect of a reasonably competent Australianl legectitioner.

Section 403 of the LP Act states as follows:
(1) For the purposes of this Act -

‘professional misconductincludes -

(@) unsatisfactory professional conduct of an Aalstn legal
practitioner, where the conduct involves a subghbnor
consistent failure to reach or maintain a reasenatdndard of
competence and diligence; and

(b) conduct of an Australian legal practitioner Wie occurring in
connection with the practice of law or occurrinpervise than
in connection with the practice of law that woufdgstablished,
justify a finding that the practitioner is not & fnd proper
person to engage in legal practice.

(2) For the purpose of finding that an Australiagdl practitioner is not a fit
and proper person to engage in legal practice astioned in
subsection (1), regard may be had to the suitahiiatters that would be
considered if the practitioner were an applicamtddmission or for the
grant or renewal of a local practising certificate.

The definition of 'professional misconduct' in 8410 of the LP Act
Is not an exhaustive statement of that term for pleeposes of the
LP Act: Legal Practitioners Complaints Committee and Segl@009]
WASAT 205 at [97]. In particular, conduct which nsitutes
unprofessional conduct at common law (sometimesresspd as
‘professional misconduct', sometimes signifying enggrious misconduct)
can constitute professional misconduct (or unsattefy professional
conduct) under the LP Actegal Profession Complaints Committee and
Caine [2010] WASAT 178; Legal Profession Complaints Committee
and in de Braekt [2012] WASAT 58; (2012) 80 SR (WA) 134;
Legal Profession Complaints Committee and A Legalaé&titioner
[2013] WASAT 37 A Legal Practitione).
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The common law concept of unprofessional conduct vestated
by Parker J (with whom Ipp and SteytlerJJ agread) Kyle v
Legal Practitioners' Complaints Committee[1999] WASCA 115;
(1999) 21 WAR 56Kyle) as follows:

... This Court has long accepted and applied, in ¢brgext, the understanding
of the notion of unprofessional conduct which wapressed by the Full Court
of the South Australian Supreme Court Re a Practitioner of the
Supreme Court[1927] SASR 58: see, egRe a Practitioner (unreported,
Supreme Court, WA, Full Court, Library No 4989, X8y 1983). It was
usefully summarised (at3) by the Full Court as deamd that would be
reasonably regarded as disgraceful or dishonourapleractitioners of good
repute and competence, or that, to a substangmedefell short of the standard
of professional conduct observed or approved by beesof the profession of
good repute and competence. The first limb of shimmary includes, but is not
confined to, conduct which occurs in the coursdegil practice. The other
limb necessarily relates to conduct in the coufdegal practice because of the
reference to 'professional conduct’. While the dsoshould not be taken as
necessarily an exhaustive or codified statememt,etbsence of the notion of
unprofessional conduct is usefully revealed in ¢hdscisions.

The Committee contends that the practitioner's gohdonstitutes
professional misconduct under the LP Act as itsfalithin one or the
other limb of the restatement of the common law ceph of
unprofessional conduct iKyle and because it comprised a breach of
r 6(2)(b) and r 6(2)(c) and/or r16(1) of the CocdiRules and was
contrary to the intent of r 18(1) of the Conductdsu

Since receiving legal advice, the practitioner @m®s (correctly)
that she had no entitlement to seek recovery of '8F€es and
disbursements and the filing fee in the SAT prooegdrom Mr A and
Ms A and that the Magistrates Court proceeding hadprospects of
success. The practitioner, in effect, concedesédctly) that Mr A and
Ms A were under no existing liability to pay the @mt that the
practitioner demanded that they pay in her leteged 8 December 2011
and that the Magistrates Court proceeding lackedlegal foundation.
These concessions were correctly made, becauselypthe practitioner
had no contractual, statutory or other basis (sschn order of a relevant
court or tribunal) upon which to demand paymentrfriblr A and Ms A
and to found a cause of action for the Magistr@msrt proceeding
against them.

As Professor GE Dal Pont observes Irawyers' Professional
ResponsibilityLawbook Co., 5 edition, 2013) at [21.230], a lawyer must
not 'in any communication with another person ormrliant's behalf,
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demand the payment, and any costs, to the lawytdreirabsence of any
existing liability owed by the person to the lawgetlient’. In our view,
the ethical obligation upon a lawyer not to dempagment from a person
in the absence of an existing liability to pay &lass the case where the
lawyer demands payment on behalf of himself or diErsather than on
behalf of a client. Indeed, the case of miscondsicarguably all the
stronger when it is the practitioner's own positidnich he or she seeks to
advance by such an unfair and improper demand:Llafgal Practitioner
at [28].

Furthermore, as Professor Dal Pont observes at 2Q%J.
'[tIhe lawyer's pivotal role in the administratiohjustice ... dictates that
he or she should eschew conduct that is an abugeoéss, irrespective
of the motivation for doing so' and:

Lawyers who foster or are involved in an abuserotess may be subject
to disciplinary proceedings, and may have costsr@seh against them

personally(Citations omitted)

As Professor Dal Pont observes at [17.250]:

For a lawyer to institute civil proceedings lackiagy legal foundation is
an abuse of court processes because it squandeablieacourt time and
resources, and causes unnecessary discomfortagdsnconvenience to

the opposing party(Citations omitted)

In our view, the practitioner's conduct in demagdoayment of the
amount of $2,022 from Mr A and Ms A, when they weameder no
existing liability to pay that amount, and in commagg and prosecuting
the Magistrates Court proceeding, in circumstanebgre she had no
cause of action, the proceeding lacked any legahdation and was
therefore an abuse of the Court's process, woakbrebly be regarded as
disgraceful or dishonourable by practitioners ofodorepute and
competence, within the first limb of the restatetneinthe common law
concept of unprofessional conduct Kiyle, and constitutes professional
misconduct under the LP Act. The practitioner'sichiect involved the
breach of duties of fairness to Mr A and Ms A notdemand payment
from them when they had no existing liability tokegpayment and not to
bring legal proceedings against them when she bafdunding cause of
action, and the breach of a duty of propriety ® @ourt not to commence
and prosecute proceedings which involve an abuseprotess. The
practitioner's conduct was grossly unfair to Mr AddaMs A and wasted
valuable court time and resources.
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Moreover, the letter of demand and the Magistr@imgrt proceeding
was clearly intended to apply inappropriate androppr pressure on
Mr A and Ms A to pay the amount of $2,022. Althbutpe practitioner
did not write the letter of demand on her profesaidetterhead, Mr A
and Ms A knew that the practitioner is a lawyercdiese the practitioner
said so in the documents she filed in the proceedime commenced
against Mr A and Ms A under the ST Act. Indeedaitetter that Mr A
and Ms A wrote to the practitioner on 4 April 201they said that
'[yJou have used your majority ownership of 2 ok tB lotsand your
knowledge as a lawydp bully and disadvantage us since buying unit 3
on 2 May 2006' (emphasis added).

The clear implication to Mr A and Ms A from the tkat of demand
written to them by a lawyer was that Mr A and M$i&d an obligation to
pay the practitioner the sum demanded. Simildnky,clear implication to
Mr A and Ms A from the commencement of legal pratiegs against
them by a lawyer was that they had an obligatiompday the amount
claimed in the proceeding. And, indeed, the ptiacier gave evidence in
this proceeding that, before the Magistrates Cpurteeding was listed
for hearing, Mr A 'made an offer to settle for anacaunt less the cost of
private repairs he had done at the property theda | was responsible
for causing', although the practitioner 'refusesidffer'.

In our view, the practitioner's conduct in demagdoayment and in
commencing and prosecuting the Magistrates Couocgading also
involved a breach of r 6(2)(b) and r 6(2)(c), reénd r 18(1) of the
Conduct Rules and, in the circumstances of thie,dag breach of those

rules is sufficiently serious to constitute profeasal misconduct under
the LP Act.

Rule 6(2) of the Conduct Rules states, in parfol@ws:

A practitioner must not engage in conduct, in tberse of providing legal
services or otherwise, which -

(b) may be prejudicial to, or diminish public cadghce in, the
administration of justice; or

(c) may bring the profession into disrepute.

Although it is arguable that the practitioner didt rengage in the
conduct the subject of this proceeding 'in the sewf providing legal
services', r 6(2) of the Conduct Rules also prexdudonduct falling
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within the scope of the paragraphs of the ruleiedrout by a practitioner
‘otherwise' than in the course of providing legalvges. In our view, the
practitioner's conduct in demanding payment ancammencing and
prosecuting the Magistrates Court proceeding agMn#\ and Ms A was
prejudicial to, and diminished public confidence time administration of
justice, and had the effect of bringing the legalf@ssion into disrepute,

because:

it could be inferred from the practitioner's cantlthat
she is not competent;

the practitioner's conduct gives rise to an apgmsion
that legal practitioners are willing to make demmaad
Issue court proceedings in circumstances wheranhat
be justified;

the practitioner's conduct caused MrA and MsA
unnecessary discomfort and inconvenience in hatong
address and respond to the practitioner's demandd an
claim before it was heard and dismissed; and

the practitioner's conduct caused the Magistr@tast to
waste its valuable time and resources in dealirtg er
claim which involved an abuse of process.

Indeed, for a lawyer to commence a legal proceedongdvance his
or her own interest, which involves an abuse oftcprocess constitutes a
very serious breach of r 6(2) of the Conduct Rulds.reflects most
adversely on the propriety of the legal professisra whole.

Rule 16(1) of the Conduct Rules states as follows:

A practitioner must not attempt to further a clienmnatter by unfair or
dishonest means.

Rule 18(1) of the Conduct Rules states as follows:

A practitioner must not, in a letter of demand debt written on behalf of
a client to another person, claim costs from thHeeloperson unless the
client has a right to recover those costs.

Although the practitioner was acting in a persarggacity, both in
Issuing the letter of demand and in commencing prasecuting the
Magistrates Court proceeding, she was, in effesmt,dwn ‘client' for the
purposes of these rules. For reasons set outergatltie practitioner
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attempted to further her matter against Mr A and AVisby
‘'unfair ... means' (contrary to r16(1) of the CorduRules; the
Committee does not allege that the means wereoigest’). For reasons
set out earlier, in her letter of demand dated &dbwer 2011, the
practitioner claimed costs from Mr A and Ms A whame had no right to
recover those costs (contrary to r 18(1) of thedbwh Rules). Moreover,
in our view, the fundamental intent of r 16(1) antB(1) of the Conduct
Rules is to ensure that lawyers act fairly and appately in relation to
legal matters and proceedings in which they areli@d. In our view, it
would be contrary to the intent of the Conduct Ruier a lawyer to be
subject to the stated ethical requirements wheingébr another person,
but not when acting for themselves. Indeed, asTtitminal observed in
A Legal Practitionerat [28]:

The case is all the stronger when it is the praciér's own case which he
[or she] is seeking to advance by such means.

Does the practitioner have a defence to a findingpoofessional misconduct?

59

60

61

As noted earlier, by her Amended Response, thdifioaer denies
that she engaged in professional misconduct faetmeasons. The first
reason is that, when she made the demand for paymnencommenced
and prosecuted the Magistrates Court proceedirg,velas acting in her
personal capacity and was not acting in her capasita legal practitioner
or engaged in the course of legal practice'. Tteetjtioner gave the
following evidence in her additional witness stagein

In March 2011 and May 2011 in the SAT and Decen2bdr in the
Magistrates Court, | was not engaged in the practitlaw as either a
barrister or solicitor. | was, as | am lawfullytiéled to do, exercising my
rights and responsibilities as a private citizetingcreasonably.

The practitioner emphasised that, because the Maigs Court
proceeding was a 'minor case' under s 26 of thd Breceedings Act,
neither party could be legally represented withiealve, and leave was
not sought or granted. She also emphasised thidweaime when she
issued the demand and commenced the Magistrates @oaceeding
(and until she ceased employment with Legal Aid\pril 2012) she was
subject to an undertaking not to practise as d legatitioner other than
in the course of her employment with her employer.

However, as senior counsel for the Committee saidpening, the
Committee does not assert that the practitioner 'aetthg as a lawyer'
when she made the demand and commenced and cahdtiute
Magistrates Court proceeding. As senior counsdl sa
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That's not a real issue. This complaint has alwssen brought on the
basis that the [practitioner] was acting in herspaal capacity. But she is
a lawyer; hence, the umbrella requirements of condstill apply.

(T:9.6; 25.03.14)

In Chamberlain v Law Society of the Australian Capitdlkerritory
(1993) 43 FCR 148 Lockhart J observed at 163 &svisl

It is well established ... that unprofessional coridon the part of a legal
practitioner may extend to conduct in his privedparcity.

In particular, a legal practitioner may be quilty professional
misconduct (or unsatisfactory professional condughen acting for
himself or herself in legal proceedingsA Legal Practitioner at [14].
This can be the case even if the practitionerspexialist in another area
of legal practice and has no or limited experiemcéhe jurisdiction in
which he or she is engaged:Legal Practitionerat [15].

In the circumstances of this case, the practitisrmnduct involved
a breach of a duty of fairness not to demand payrfrem Mr A and
Ms A, when they had no existing liability to makayment, and a duty of
fairness to Mr A and Ms A and a duty of proprietythe Court not to
commence and prosecute a legal proceeding whiahivies an abuse of
process. These fundamental duties are binding aplegal practitioner,
whether acting for a client or representing himselherself in a private
dispute or private litigation.

The second reason given in the Amended Response \aRy the
practitioner denies that she engaged in profesksmrsgonduct is that she
'honestly but mistakenly' believed that she demdngayment and
commenced and prosecuted the Magistrates Couré@doty on the basis
of s 35(1)(a) and (b) and s 42(7) of the ST Act arstatement made by
Mr Vellacott in the letter from BPC to MrA and Ms dated
17 February 2011.

The practitioner gave the following evidence in Hiest witness
statement:

When writing the Letter of Demand and in subsedyeassuing the Claim
| genuinely believed that | had a legitimate claiifhis is because | relied
upon the penultimate paragraph of the BPC Lettechvbtated:

'Our client also reserves her rights in respeceaking recovery of
legal and other expenses incurred by her in seekiadsic] your
adherence to the Act and the obligations othenwiggosed upon
you by law[.]'
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| believed that in incorporating this statement time BPC Letter
Mr Vellacott was of the view that | had a legalhtigo seek recovery of the
amount | had expended in ensuring that WDA comphét theST Act. |
relied upon this assertion as legal advice thaidl $uch a legal right.

Mr Vellacott did not provide me with legal advica the causes of action
available to me to recover those costs, but | htnesd genuinely
believed at the time of making the Letter of Demardl issuing the
Claim, that this right arose by operation of sett&(1)(a) and (b) and
section 42(7) of th&T Act.

Section 35(1)(a) and (b) of the ST Act provides:

'35. Duties of strata companies

(2) A strata company shall -
€)) enforce the by-laws; and
(b) control and manage the common property for the

benefit of all the proprietors ...’
Section 42(7) of the ST Act provides|:]

'42. By-laws
(1) - (6)

(7 A proprietor or mortgagee in possession oftashall take
all steps that are reasonable in the circumstaiecessure
that every occupier or other resident of that lomplies
with the by-laws for the time being in force.

Penalty: $400.'

| was aware that the standard by-laws imposed kyeviof section 42,
restricted the use of common property in that ldoonly be used in a
manner which did not unreasonably interfere with tise and enjoyment
thereof by other proprietors, occupiers, residemtsheir visitors (Sch 1,
by-law 1(2)(a)). Similarly a proprietor could nabstruct the lawful use of
common property by any person (Sch 2, by-law 2).

On the basis of sections 35 and 42 of $ieActand those provisions of
the by-laws, | believed that:

(@) it was permissible for me as the manager ofStinata Company, to
take steps to recover the amount | had expendexhsaring that
WDA complied with theST Act

(b) the costs incurred in having Butcher Paull &ldea draft the
BPC Letter were reasonably recoverable, becaus@Ht Letter
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was an attempt to resolve the matter to avoid arbyseqjuent
application needing to be made to the SAT; and

(c) the filing fee for the SAT application was rgeoable as a
disbursement, especially in light of the fact DA consented to
removing the Air Conditioner and orders were magé¢hle SAT in
those terms.

Until | engaged solicitors in late September 2013aintained the beliefs
described above. However, my solicitors have sipmvided me with
advice that | was mistaken in my interpretatiorthadse provisions of the
ST Actand that | was mistaken as to my entitlement t& seeovery of the
costs in the manner | did. | accept my solicit@dwice. | accept | was
mistaken in relation to both those matters.

| sent the Letter of Demand and made the Clainhénkelief that | had a
legal entitlement to do so. | did not send thetdredf Demand and make
the Claim knowing (or even contemplating) that ¢hemas no proper basis
for me to do so. | did not send the letter of dedhto induce or pressure
WDA to make payment knowing that there was no prdpesis upon
which the letter of demand was issued.

I now know that the Claim had no prospects of sedoey, but | did not
know this at the time of issuing the Letter of Dewheor making the
Claim.

In her additional withess statement, the practéroalso gave the
following evidence:

| understood that my 'right' to recover the codtcampliance with the
obligations imposed by law was as a debt payable mon-compliant
owner because of the non-negotiable obligation astraa company to
‘enforce the by-laws' pursuant to s. 35 of the &X[ | relied on what
Mr. Vellacott told me and the clear and unequivatatement contained in
both his draft and final letter to [Mr A].

However, an honest mistake of law is not a deféacan allegation
of professional misconduct or unsatisfactory preifesal conduct under
the LP Act. Even if we were to accept the pramtiéir's evidence on this
point, that would not have excused her conducte 8as bound by the
fundamental duties of fairness and propriety toclvhwe have referred.

Furthermore, and in any case, we do not accepipthetitioner's
evidence that she honestly, but mistakenly, betigliat she had a right to
demand payment and commence and prosecute the tNMéeggCourt
proceeding on the basis of s 35(1)(a) and (b) a#@(®) of the ST Act
(and the penultimate paragraph in Mr Vellacotttelg.
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Section 35(1)(a) and (b) and s 42(7) of the STaketset out in the
extract from the practitioner's evidence above.déjrcross-examination,
the practitioner conceded that s 35 of the ST Aes wnapplicable,
because she was demanding and seeking paymentMragiand Ms A
personally and not on behalf of the strata company:

But on its face you would agree, would you not, AMssden, that
section 35 doesn't give you any personal power.ul&/gou agree with
that proposition?---1 wasn't expecting to use anwgr conveyed by the
Strata Titles Act. It was a personal matter.

(T:67.7; 25.03.14)

The practitioner also conceded in cross-examinghan s 42 of the
ST Act was inapplicable:

And you also refer to section 42 of the StrataeBithct. And, again, you
have - - -?---That's not really applicable, becatisgt means that his
partner or tenant or whatever should have takgsdtemake sure that the
bylaws were complied with.

All right. So you don't rely on - - -?---Not relant to me.

You don't rely on section 42?---No. It's there, ,butmean, that's the
owner's problem.

Right. You don't rely on that as giving you thesmmal right to recover
your solicitor/client costs?---No.

(T:67.9-68.2; 25.03.14)

It appears from the practitioner's evidence in ék&acts from her
witness statements set out above that her positiber evidence in chief
was that the reference in the penultimate paragofphe BPC letter was
to a right to seek recovery of costs under s 3&{190d (b) and s 42(7) of
the ST Act. Given the practitioner's concessiamden cross-examination
that s 35(1)(a) and (b) and s 42(7) of the ST Adrewvnot, in fact,
applicable to the circumstances of her demand kach,cthe penultimate
paragraph in the BPC letter could not have fornmeditasis of an honest,
but mistaken belief that she could demand and pagkent from Mr A
and Ms A of the fees and disbursements that sh# gpaBPC and the
filing fee in the SAT proceeding. In any case, peaultimate paragraph
in the BPC letter is a standard reservation oftsigtlause and, as the
practitioner conceded under cross-examination, 'léteer says nothing
about what those rights may or may not be' (T:62%403.14).
The practitioner also conceded under cross-exammdabat she did not
seek any advice with respect to her ability tomlaire-ligitation costs.
She gave the following evidence:
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You didn't seek any advice with respect to yourlitgbito claim
pre-litigation costs, did you?---I could not seekyaadvice from any
source, other than minor assistance to write arlett demand. | could
never seek advice on the basis of a quality lettéiten by a competent
practitioner that | paid almost $2000 for.

My question was this, Ms Amsden. Did you ever askone whether or
not you were entitled to recover solicitor/clierdsts?---No. | relied on
what had been told to me by Mr Vellacott and whatmote in the letter.

So the answer is, no, you didn't ask?---No, | didn’

Right. And you didn't ask anyone whether you wemétled - well, you
didn't ask any lawyer whether you were entitledrdoover the costs of
iIssuing a demand, a letter of demand. Yes orDial you - - -?---1 don't
understand the question.

I will ask it again. Did you ever seek any advicem a lawyer as to
whether or not you were entitled to seek to recakercosts of issuing a
letter of demand from Mr Andrews?---There were nset@ssociated with
issuing the letter of demand to Mr Andrews.

I'm referring here to the letter of demand that wesied by Butcher
Paull & Calder that was the subject of your invoideid you ever ask a
lawyer for advice as to whether or not you werdtledt to recover the
costs, the subject of that invoice, and which werefore solicitor and
client costs from Mr Andrews?---No. | relied onath had been told and
what was contained in the letter.

So you didn't ask for advice - - -?---1 didn't ask.

Thank you?---It would be unusual to seek advicenfamother lawyer on
the basis of what a lawyer had already told you\anten.

If you have any questions about that advice thoughipuld not be at all
unusual to ask, would it?---No. It would be vemusual to ask when
you've paid almost $2000 for the whole file thak\wizere.

(T:64.5-65.4; 25.03.14)

Furthermore, contrary to the practitioner's evigeimcchief, there
was no 'clear and unequivocal statement' in the B&ter that the
practitioner had a right to recover the costs omgllance with the
obligations imposed by law as a debt payable bgraaompliant owner.
The BPC letter says nothing of the sort.

Finally on this point, although the practitioneridsain her
evidence in chief that she relied on what Mr Vallac¢told me', she gave
no detailed evidence of what she says Mr Vellagotact told her, and
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she conceded in cross-examination that what Mra¢ett told her was
what he wrote in the BPC letter (and nothing more):

So when you say it was explained to you by Mr \Gatg just so that I've
got this right, what you're really saying is thatuyrely totally on what is
contained in that letter; is that right?---Thaiggt.

Or are you suggesting there's some other explarvatidNo. |- - -

That's the explanation upon which you rely?---le@lon what he said and
what he wrote in the letter as being correct.

(T:62.2-.4; 25.03.14)

In her opening at the hearing and in her additieviadess statement
filed on 14 March 2014, the practitioner also reddrto two matters
which could potentially be relevant to whether shenestly, but
mistakenly believed that she could demand paymedtcammence and
prosecute the Magistrates Court proceeding. Dutimgg course of her
opening, the practitioner said that she sought abthined 'minor
assistance on legal matters that is offered tstapsbpple to write a letter
and to look at further progress' (T:48.9; 25.03.14nhe practitioner did
not refer to having obtained 'minor assistance'vipusly in the
proceeding or in her correspondence with the Cotamih relation to the
allegations which are now the subject of this pedleg. The practitioner
was cross-examined about this and gave the follpwenidence in
cross-examination:

Who drafted that letter?---It was part of the miassistance that is offered
through Legal Aid, and the document that the lettsell, the information
that the letter was based on was Mr Vellacottt®idhat we have already
referred to, 16 February 2011.

So, the letter of 8 December 2011 was not drafiegidu but was drafted
by, you have said, another lawyer and you arentglthe court that that
other lawyer was somebody from the Magistrates Com the legal
assistance. Can you just clarify who wrote it?irdf assistance that's
offered through Legal Aid.

Who drafted the letter?---1 don't know.
Can we turn to page 214, paragraph 69:

The letter of demand on 8 December 2011 was drafyeal lawyer

and the legal advice given to me regarding recow@rynoney

expended by me in regard to [Mr A's and Ms A'sjand was from

gualified, experienced and ethical legal pract#ienand/or strata
consultants.
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So, you are writing here to the LPCC and you alllmgethem that the
letter of demand of 8 December 2011 was drafte@drnther lawyer. Is
that right?---Yes.

And that you had legal advice about the recoverynohey expended by
you?---That was a referral that if it wasn't paidhvm 14 days, the minor
case claim in the Magistrates Court was availadhel that was the very
first time that | heard anything about minor caskinc in the
Magistrates Court.

So, when you are referring to advice from qualifieekperienced

and ethical legal practitioners and you are telling LPCC that you are
relying on that advice, which particular advice lwiespect to regarding
recovery of money expended by you in regard to W& and Ms A's]

actions, which particular advice are you referrio® Is that the letter that
you - - -?---Greg Vellacott.

And that is the only advice you are referring tefhat's it, and that was
followed up when the letter was drafted with - thewas procedure
available in the Magistrates Court for a minor celaém.

Now, you haven't mentioned that anywhere in younegs statements,
have you - - -?---No.

- --nor in your correspondence to the LPCC, hgosg, that you took
advice from somewhere? You now say you took adfrm® somewhere
else but you have never mentioned that before, au@---It was minor
assistance which helps people, not lawyers necdsdamt people with
drafting documents.

(T:57.6-58.6; 25.03.14)

The cross-examination therefore revealed that taetigoner did not
obtain legal advice from the 'minor assistancdlifacbut rather merely
assistance in drafting the letter of demand.

In her additional witness statement, the practdroeaid that her
application to the Magistrates Court was ‘carefultted by a court
employee before it was accepted' and that a Ragstnducted a pre-trial
hearing at which he also 'vetted' her claim andedd, ‘accepted my claim
as a debt'. The practitioner also said:

At no time was there any indication between Decer2b&él and
12 June 2012 from the Magistrates Court that mynchkaas unworthy or
inappropriate. There has never been any indicdilothe court that my
claim was 'an abuse of process'. | believe thatai$ categorised as a
personal debt and | believe that is the contextvinich the Registrar
Mr Miles conducted the pre-trial hearing.
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The practitioner's evidence on this point contaiaedreat deal of
conjecture on her part. However, even acceptiaq tine practitioner's
application to the Magistrates Court was 'vettewl accepted' by court
officers prior to the hearing before his Honour hagte Cockram on
14 June 2012, the fact is that the proceeding wasbase of process,
because the practitioner did not have a causetmiaagainst Mr A and
Ms A and the proceeding lacked any legal foundatidhe fact that the
proceeding was only rejected at the hearing befueeMagistrate could
not possibly give rise to an honest, but mistakalrebthat the practitioner
had a cause of action.

The third reason given in the Amended Responseoashly the
practitioner denies that she engaged in profeabionsconduct is that
'the demand and Claim concerned an area of lawspect of which she
had no knowledge or experience'. In opening, thetjiioner said that:

As a public officer and a person who was very eigomeed in criminal law
and marginally aware of strata obligation$ completely trusted what

Mr Vellacott said and did (T:42.6; 25.03.14) (Emphasis added)

Although the practitioner had no experience in amtichg Ccivil
proceedings in the Magistrates Court, it is notexrthat the demand and
claim concerned an area of law in respect of wthehpractitioner had 'no
knowledge or experience' or that she was only 'mally aware' of strata
obligations. In a letter to Mr Vellacott dated Rdbruary 2011, the
practitioner said that 'l am familiar with the $&ditles Act, the SAT and
its procedure'. At the Annual General Meetinghef bwners of the strata
company held on 20 January 2011, the practitioaet that she would
manage the strata company, rather than placing ftimetion with an
external manager:

Because really that's the sensible thing to deave the skills. I've got the
organisation, I've got the knowledge ...

It is also apparent from the transcript of the clims hearing on
21 April 2011 in the proceeding brought by the ptemer against Mr A
and Ms A under s 83(1) of the ST Act and from thengcript of the
hearing before Magistrate Cockram in the Magissr&eurt proceeding
on 14 June 2012 that the practitioner was quitdli@nwith the ST Act
and with strata obligations.

However, and in any case, even if the practitidra&t no knowledge
or experience in relation to strata matters, thauld/ not provide a
defence or excuse for her conduct in this casee prhactitioner, although
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making the demand and commencing and prosecuting th
Magistrates Court proceeding in a personal capaais nevertheless a
legal practitioner and was bound by the fundameahti&y of fairness to
Mr A and Ms A not to demand payment, when they weneler no
liability to make payment, and the fundamental ekitof fairness to Mr A
and Ms A and propriety to the Court not to commeand prosecute a
proceeding which involves an abuse of process.

Practitioner's other 'questions of law'

83

84

85

86

In the practitioner's opening, she 'requested fuastions of law be
considered and the subject of a finding by the SAdmely:

a. Was an application for costs in the SAT appedpras stated in the
[Committee’'s] final finding in paragraph 12 & 13 dhe
[Committee’s] original ‘Grounds of Unprofessional
[sic - Unsatisfactory Professional] Conduct'?

b. If no, on what basis could an otherwise competerd diligent
practitioner be expected to agree to a summary lgsion of
'the matter' before the [Committee] based on & fsiatement?

C. Is the process of amendment to the original iegipdn and new
allegations raised as a result of compliance witiT $rders fair
process in SAT procedure?

d. Is the [Committee] excluded for [sic] honestir fand ethical
conduct expected of lawyers in pursuing discipl§raioceedings?

None of these so-called 'questions of law' wereitified in the
practitioner's Amended Response or in her firshegs statement which
were prepared and filed at a time when she wa®septed by solicitors
and counsel.

Questions (a) and (b) are misconceived, becauseGiaund of
Unsatisfactory Professional Conduct' was prepasethe Committee in
the context of its proposal to the practitioner $ammary conclusion of
the complaint procedure under s 426 of the LP atti¢h did not occur,
because the practitioner would not consent t@éjagraphs 12 and 13 of
that document do not form part of the CommitteaiseAded Application
in this proceeding, and the Tribunal has no roleelation to summary
conclusion of a complaint under s 426 of the LP. Act

In relation to question (c), as noted earlier, la¢ tcompulsory
conference on 16 October 2013, the Committee wasngieave to file
and serve an Amended Application by 23 October 2GRl the
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practitioner was directed to file and serve an Adezh Response by
28 October 2013. The Amended Application was flblgdthe Committee
on 23 October 2013, in accordance with that leawel the practitioner
subsequently filed an Amended Response. At theridgeaon
26 November 2013, the Tribunal heard and determtad preliminary
Issues, including a contention that aspects ofAheended Application
were not contemplated in the matter referred to Tmdunal. The
practitioner was given every reasonable opportutotyrespond to the
allegations raised in the Amended Application. Theocess of
amendment of the original Application and mattaised in the Amended
Application, and indeed the conduct of the procegdyenerally, has
involved 'fair process in SAT procedure'.

87 Question (d) and certain related allegations mad#hé practitioner
against three senior members and a legal repréisentd the Committee
in her additional witness statement (after the fgraner was no longer
represented by solicitors and counsel) are scanslaithout foundation
and relevantly misconceived. They deserve no énrtomment.

Committee's application for an 'incidental’ findingf dishonesty

88 The Committee requested an 'incidental’ finding tha practitioner
sought to deliberately mislead it in correspondewbéch she wrote in
relation to the investigation of Mr A's complainthe practitioner said in
correspondence that the letter of demand datedc8rbliger 2011 to Mr A
and Ms A was 'drafted by another lawyer' and 'pegbaafter advice'.
When the Committee asked the practitioner to pewadcopy of the
‘advice', the practitioner said that it was corgdinn the penultimate
paragraph of the letter from BPC to MrA and Ms Aateti
17 February 2011.

89 In her first withess statement in this proceedthg, practitioner said
on two occasions, thaghe wrote the letter of demand and that she
considered the penultimate paragraph of the l&en BPC to Mr A and
Ms A to be 'advice'. However, as noted earlieGgrivss-examination, the
practitioner said that the letter of demand wadtedaby a lawyer from
'minor assistance that is offered through Legal Aid57.8; 25.03.14).
The practitioner maintained that, although theeletbf demand was
drafted by another lawyer, she wrote it.

90 In our view, it would be inappropriate to determias an 'incidental’
finding in this proceeding, that the practitionerught to mislead the
Committee in its investigation. Such an allegatisna serious and
substantive allegation of professional misconduttits own right.
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In fairness to the practitioner, if it is allegdtht she sought to mislead the
Committee in its investigation, then that allegatshould be made in a
substantive application to the Tribunal which tmagutioner can respond

to.

However, and in any case, we are not comfortabtysfead, in
according with thaBriginshaw approach, that the practitioner sought to
mislead the Committee by her statement in corredgarce that the letter
of demand was 'drafted by another lawyer' and gvexp after advice'.
The practitioner's evidence to the Tribunal wag tha letter was in fact
'drafted' by a lawyer from the 'minor assistaneeility but ‘written' by
her. This is generally consistent with her stateisiein her
correspondence with the Committee. It appears tiating obtained a
'draft' of the letter from a lawyer at the 'minasistance’ facility of
Legal Aid, the practitioner then typed it, signéamnd sent it to Mr A and
Ms A. In that sense, she 'wrote' the letter of aedn even though it was
‘drafted' by another lawyer. Although the penudtienparagraph of the
BPC letter is not 'advice' that the practitioned lzalegal entitlement to
demand payment of $2,022 from Mr A and Ms A or tehe had an
arguable cause of action so as to commence andqutesproceedings for
payment of that amount by them, we do not feel @nah persuasion on
the evidence that the practitioner sought to deditedy mislead the
Committee into thinking that she had any other i@@vbeyond the
penultimate paragraph in the BPC letter.

Conclusion

92

We have determined that the practitioner engagegrafessional
misconduct under the LP Act in demanding paymeatfrMr A and
Ms A of an amount of $2,022 and in commencing arabgcuting the
Magistrates Court proceeding against them for payroé that amount.
Her conduct involved the breach of duties of fasshevhich she owed to
Mr A and Ms A not to demand payment from them wtiezy were under
no existing liability to make payment and not tangrlegal proceedings
against them when she had no founding cause aim&nd the breach of
a duty of propriety which she owed to the Court tiotommence and
prosecute proceedings which involve an abuse ofCthet's process. The
practitioner's conduct would reasonably be regardeddisgraceful or
dishonourable by practitioners of good repute aathpetence and is
sufficiently serious to constitute professional ecoisduct under the
LP Act. The practitioner's conduct also involveldraach of r 6(2)(b) and
r6(2)(c), r16(1) and r18(1) of the Conduct Rulesd, in the
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circumstances of this case, the breach of thoss ralsufficiently serious
to constitute professional misconduct under theAtP

93 The matter should now proceed to consideratiorhefappropriate
professional disciplinary consequence of the praoer's conduct, and
the issue of costs.

Orders

24 The Tribunal makes the following orders:

1.

The Tribunal finds that, between December 20hdl a
June 2012, the respondent engaged in professional
misconduct in that her conduct in demanding payment
from Mr A and Ms A of an amount of $2,022 and in
commencing and prosecuting a minor case claim again
MrA and MsA in the Magistrates Court of
Western Australia (Civil Jurisdiction) at Perth for
payment of the amount of $2,022:

(@) would reasonably be regarded as disgraceful or
dishonourable by practitioners of good repute and
competence; and

(b) comprised a breach of r6(2)(b) and r 6(2)(c),
r16(1) and r18(1) of theLegal Profession
Conduct Rules 201(WVA).

By 12 June 2014 the applicant is to file andvesdts
submissions in relation to penalty and costs tagettith

a schedule of the amount of costs and disbursenments
seeks and supporting accounts.

By 3 July 2014 the respondent is to file andrsérer
submissions in relation to penalty and costs ang an
character references on which she relies.

By 10 July 2014 the applicant is to file andvsea
statement of the names of the authors of any ctearac
references filed in accordance with the precedirdgio
who are required for cross-examination at the hgain
relation to penalty and costs.

The issues of penalty and costs are listed éarihg to
commence at 10 am on 22 July 2014 for half a day.
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| certify that this and the preceding [94] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE D R PARRY, DEPUTY PRESIDENT
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