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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

A legal practitioner conceded that he had been tyguof
unsatisfactory professional conduct by reason af failure to make
superannuation contributions in respect of two @ygés of his legal
practice, failure to pay the Commissioner of Taxatihe ‘pay as you go'
withholding amounts withheld from the wages of emgpkes of his
practice and failure to ensure that documents bgldhim on behalf of
others were properly secured and maintained dihegvinding up of his
legal practice.

However, the practitioner contested an allegatiog the
Legal Profession Complaints Committee that he walsygf professional
misconduct by retaining interest which his banksagl to him on credit
balances in his trust account when he knew thab#mé& should not have
paid that interest to him.

The Tribunal considered that the practitioner's cession as to
unsatisfactory professional conduct was properlydena The Tribunal
also found that the practitioner was guilty of msdional misconduct as
alleged by the Committee.

The Tribunal accepted that at the relevant time,gractitioner was
suffering from major depressive and anxiety dissdéut considered
that, while this provided a partial explanation fos conduct, it did not
excuse it.

The Tribunal determined that the appropriate psitesl
disciplinary consequence, in the circumstanceb®ftse, was to suspend
the practitioner from legal practice for a period two years.
The Tribunal also determined that, should the pgraner apply for a
practising certificate in the future, it shouldinade subject to a condition
that he could only practise as an employed sotiantader supervision.
This penalty was necessary and appropriate forptis¢ection of the
public and the maintenance of proper standardsaneigal profession.

Introduction

6

In July 2003, Mr Simon Alexander Holm®@r@ctitioner) purchased
and took over the legal practidedal practice) of a Mr Richard Thomas
in Esperance.
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7 From July 2003 to May 2008, the Practitioner was piincipal of
the legal practice, which operated initially undehe name
Richard K Thomas and subsequently under the Hoaatits name.

8 In an application dated 12 February 2010, the Le@gaifession
Complaints Committee Qommittee) brought complaints against the
Practitioner of professional misconduct or unsaggiry professional
conduct or both as follows:

Complaint A

9 That the Practitioner engaged in professional nmdaot between
July 2003 or thereabouts and February 2008 byveceand retaining for
his own use and benefit interest earned on hisditrast account when:

1) the provisions of the now repealédgal Contribution
Trust Act 1967 (WA) (Trust Act) and arrangements
entered into by the Law Society of Western Ausdrali
with the bank by which his firm's trust account vinesd
pursuant to thd.aw Society Public Purposes Trust Act
1985 (WA) (Public Purposes Trust Act) required the
said bank to pay the interest earned on the tacstumt to
the Legal Contribution Trust and the Law SocietylRu
Purposes Trust;

2) the Practitioner:

(1) knew that he had received such interest and
retained it for his own benefit; and

(i) knew that he was not entitled to receive inttr
on his trust account and retain it for his own
benefit.

3) alternatively, the Practitioner:

(1) recklessly disregarded that he had receivedh suc
interest and retained it for his own benefit; and

(i) recklessly disregarded that he was not emntitie
receive interest on his trust account and retain it
for his own benefit.
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Complaint B

10 That the Practitioner engaged in professional nmdaot or
unsatisfactory professional conduct between May/ 20@ May 2008:

1) in failing to make or to cause to be made thguired
superannuation contributions in respect of two eygts
of his legal practice; or

2)  further or alternatively in the premises set aut(1)
above, in failing to lodge, or cause to be lodgeith the
Commissioner of Taxation a superannuation guarantee
statement as required by tBaperannuation Guarantee
(Administration) Act 1992 (Cth) in respect of those
employees.

Complaint C

11 That the Practitioner engaged in professional nmdaot or
unsatisfactory professional conduct between Sepel@06 and
June 2007 in breaching s 16 - 70 of Sch 1 ofTdpation Administration
Act 1953 (Cth) by failing to pay or cause to be paid to @@mmissioner
of Taxation the 'Pay as you go' withholding amoumiithheld from the
wages of employees of the legal practice.

Complaint D

12 That the Practitioner engaged in professional nmdaot or
unsatisfactory professional conduct in about Ma@&@and June 2008 by
failing to ensure, by direction or supervision,ttdlacuments of his clients
and documents of others, held by him in safekeepmtheir behalf, were
properly secured and maintained during the windipg of the legal
practice.

Applicable legislation

13 The conduct complained about by the Committee oedubetween
July 2003 and June 2008. Until 1 January 2004 Ldgal Practitioners
Act 1893 (WA) (1983 Ach applied. Thereafter, thieegal Practice Act
2003 (WA) (LP Act 2003) applied until the LP Act 2003 was repealed by
the Legal Profession Act 2008 (WA) (LP Act). The LP Act commenced
operation on 1 March 2009, before the disciplin@rpceedings were
commenced. Under s 622(2) of the LP Act, the LPajaplies to conduct
consisting of a contravention of the 1983 Act @& L Act 2003 as if the
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conduct consisted of a contravention of the LP Aétccordingly, the
LP Act applies to the alleged conduct complainealiab

The proceedings in the Tribunal

14

15

16

17

18

19

20

21

This matter first became before the Tribunal onMEsch 2010.
The Practitioner was ordered to file a responsetlamadnatter was referred
to mediation.

The Practitioner's first substantive response wead 6n 1 June 2010
(Responsg and he filed a further response on 5 July 2010
(Further Responsg.

The matter was listed for a final hearing to comogenon
13 September 2010.

At that hearing, the Committee tendered a numberwithess
statements and its bundle of docume®@©®D). The hearing was then
adjourned to allow the Practitioner further timestek legal advice and
representation.

The Practitioner filed his bundle of documents on
20 September 201Réspondent's Bundl¢. On 26 September 2011, the
Committee filed a supplementary bundle of documépp. BOD).

Following a number of further mediation conferenc® matter
resumed at a hearing on 18 October 2011.

The Practitioner was now represented by Mr G Cadssisted by
Ms Maloney. The Committee was represented by Mafdongen SC,
assisted by Mr Fletcher.

At the commencement of the final day of the heariihg parties
informed the Tribunal that they had reached agreéméh regard to the
disposition of complaints B, C and D, and they rehdver a minute of
consent orders in the following terms:

MINUTE OF CONSENT ORDERS AS TO GROUNDS B, C AND D

On the application of the parties to settle thecpealings determined by ...

The Tribunal notes:
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The Legal Profession Complaints Committee (the Cdtas) alleged that
there is proper cause for disciplinary action asgfaithe practitioner
pursuant to Section 438(1) of thegal Profession Act 2008.

By a written agreement between the parties date@ct8ber 2011 the
parties agreed the terms upon which the proceedimgisl be settled.

The parties have agreed the following relevantfact

1. In July 2003 the practitioner took over the legaactice of
Richard Thomas in Esperance.

2. From July 2003 to May 2008 the practitioner wees principal of a
legal practice which operated initially under theanre
Richard K Thomas and subsequently under the pi@wits name
(the legal practice).

Ground B

3. At all relevant times, the Simon Holme Familysr
(ABN 30 374 517 322)(the Family Trus) was the employer
within the meaning of section 12 of tBaperannuation Guarantee
(Administration) Act 1992(Cth) (SGAA) of Karen Lavis and
Petria Aileen Borgas, who were employed to carny ouassist in,
the legal practicéhe employeés

4. The practitioner, as trustee of the Family Trusts responsible for
ensuring that the Family Trust complied with alle tmelevant
legislative requirements or alternatively he waspomsible for
establishing and supervising a system to ensurd tha
Family Trust so complied.

5. Pursuant to the provisions of the SGAA and $iperannuation
Guarantee Charge Act 1992 (Cth) (SGCA), an employer's
obligations to contribute to an employee's suparahon were at
the relevant time as set out in paragraphs 6 toeldw.

6. In respect of each quarter ending on the folhgwdates an
employer was obliged to contribute a specified amboww an
employee's superannuation fund by at least thevimtig dates:

Quarter ended Last date contributions due
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30 September 28 October in the next quarter
31 December 28 January in the next quarter
31 March 28 April in the next quarter
30 June 28 July in the next quarter

Where an employer failed to contribute to an leyge's
superannuation fund in respect of any quarter bydtite set out in
paragraph 6 above then:

(@) that employer had a superannuation guarantegfahin
respect of that quarter; and

(b) such a superannuation guarantee shortfall \aé=ulated
in accordance with section 17 of tR8AA.

Pursuant to subsection 33(1) of the SGAA, anleyep who had a
superannuation guarantee shortfall for a quarter tealodge a
superannuation guarantee statement with the Conumess of
Taxation:

€)) for a quarter ending on 31 March, by 28 Mayha next
quarter,;

(b) for a quarter ending on 30 June, byA&just in the next
quarter,;

(c) for a quarter ending on 30 September, by 28dityer in
the next quarter;

(d) for a quarter ending on 31 December, by 28 daatyrin
the next quarter. Where there was such a superaonua
guarantee shortfall:

Where there was such a superannuation guarsimbetall:

@) a charge in that amount was imposed on the arapl
pursuant to sections 5 and 6 of the SGCA, and

(b) that charge was payable by the employer putst@n
section 16 of the SGAA.

The superannuation guarantee charge payalilelgmployer was
payable on the lodging of the superannuation gteeastatement.

Where the employer failed to lodge a superaimmuaguarantee
statement as required by the SGAA, the Commissioh&axation
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had to issue a default assessment of the emplsgrerannuation
guarantee shortfall for that quarter under sec3®rof the SGAA,
before the employer would be liable to pay the sameuation
guarantee charge in respect of the superannuatiaragtee
shortfall.

12. Between May 2007 and May 2008 the practitidaded to make
superannuation payments in respect of two emplogseagquired
and failed to lodge a superannuation guaranteerséatt with the
Commissioner of Taxation as required under the vagie
legislation.

13. The superannuation payments for each employb&hwthe
practitioner failed to make were as follows:

Employee Period Shortfall

Karen Lavis May 2007 to May 2008 $2,890.82

Petria Borgas May 2007 to January 2008 $1,970.00
Ground C

14. At all relevant times, the Family Trust empldyPetria Borgas,
Edward Gray, Bronwyn McLeod, Karen Lavis and EletbStreet
to carry out, or assist in, the legal practice.

15.  The practitioner, as trustee of the Family T,rass responsible for
ensuring that the Family Trust complied with alle tmelevant
legislative requirements including section[s] 16efGchedule 1 of
the Taxation Administration Act 1953 (Cth) (TAA) alternatively
he was responsible for establishing and supervisirgystem to
ensure that the Family Trust so complied.

16.  Section[s] 16[-]70 of Schedule | of the TAA vegs an employer
who withholds 'pay as you go' (PAYG) deductionsrfrthe wages
of an employee to pay the amounts withheld to then@issioner
of Taxation within the time limit set out in Seact[g] 16-75 of
Schedule I of the TAA.

17. Between September 2006 and June 2007 a to$13)866 PAYG
deductions was withheld from the wages of the eyg#e of the
legal practice (as set out in schedule 1 of thedeBtent of Agreed
Facts) and was not paid to the Commissioner of flaxa
within the time limit set out in Section[s] 16-7% 8chedule 1 of
the TAA or at all.
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Ground D

18.

19.

20.

In or about late May 2008 the practitioner canoed winding up
the legal practice and he left the premises froniclvithe legal
practice had operated for the last time on or ab®uhday
1 June 2008.

In winding up the legal practice, the practigo was under an
obligation to properly secure and maintain documeithe clients
of the legal practice, and documents of othersd sl him in
safekeeping on their behalf.

The practitioner failed to properly secure ammhintain the
documents listed in Schedule 2 of this Statememigreed Facts,
which documents were the property of the personmmedain
Schedule 2. Those documents were found on 2 QO By a
former employee of the legal practice in a skip thiat was in the
alley at the rear of the premises.

The Tribunal orders:

Being satisfied by reason of the practitioner's iadian that proper cause
exists for disciplinary action against the practier, and in order to give
effect to the agreed terms of settlement of thegedings, it is on [ ]
ordered pursuant to s.56(1) of tl8ate Administrative Tribunal Act
2004 (WA) that:

1.

The practitioner engaged in unsatisfactory msifenal conduct:
a. between May 2007 and May 2008:

I. in failing to make or to cause to be made the
required superannuation contributions in respect
of two employees of the legal practice; and

il further, or alternatively, in failing to lodge,
or cause to be lodged, with the Commissioner for
Taxation a superannuation guarantee statement as
required by the Superannuation Guarantee
(Administration) Act 1992 (Cth) in respect of
those employees;

b. between September 2006 and June 2007 in breachin
section[s] 16-70 of Schedulel of theTaxation
Administration Act 1953 (Cth) by failing to pay or cause to
be paid to the Commissioner of Taxation the 'payas
go' withholding amounts withheld from the wages of
five employees of the legal practice; and

C. between about May and June 2008 by failing tperly
secure and maintain documents of his clients, dmsd t
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documents of others, held by him in safekeepindgheir
behalf, during the winding up of his legal practice

2. That the penalty to be imposed with regard ® phactitioner's
unsatisfactory conduct be determined having retsreto the
decision of the Tribunal in respect of Ground A these
proceedings.

Facts around complaint A

22 The facts around complaint A are reasonably sttiighiard and are
not in dispute.

23 The legal practice had two bank accounts with NaicAustralia
Bank Limited Bank) in Esperance. The first was a trust account
described as the Simon Holme Barrister and Soticifoaust Account
(Trust Account) and the second was a general account describ#dte as
Simon Alexander Holme trading as Simon Holme Bgeriand Solicitor
as trustee for the Simon Holme Family Trust businelseque account
(General Accoun); BOD, pages 5 and 6

24 The Practitioner accepts that interest earned enTilust Account
between the opening of the Trust Account on or aBduJune 2003 until
the end of October 2003 was credited to and redaiméhe Trust Account
until 15 June 2004, when it was taken out of thesTAccount by way of
four paper or manual debit slips and credited & @eneral Account by
way of fourpaper or manual credit slipsMdgnual Transfers);
Supp. BOD, pages 1 -.8

25 Interest continued to be earned on the Trust Adcdwetween
November 2003 and February 2008, and was electibpnitansferred to
the General AccountE{ectronic Transfers) at the end of each month,
although the Practitioner says that he was not e@what this was
occurring;Further Response, paras 6, 10 and 11

26 The Practitioner agrees that between 1 July 2003~atruary 2008,
the interest on the Trust Account was used to ramirthe operation of his
practice; Further Response, para 15 The Practitioner also agreed in
cross-examination that, without the interest on fheist Account,
his practice would have faced serious financial fiaifties
(T:97; 18.10.11).

27 The Practitioner accepts that the Bank was requicegbay the
interest on the Trust Account to the Legal Contrdou Trust pursuant to
the Trust Act and to the Law Society Public Purgo3eust under an
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agreement between the Law Society and the Pradit® bankers made
pursuant to th@ublic Purposes Trust Adturther Response, para 5

It follows that the Practitioner does not dispurtatt

a) he received and retained the interest earnedthen
Trust Account;

b)  he used the interest for his own purposes aneflied
from its receipt and retention; and

C) the receipt and retention of that interest wastrary to
the obligations imposed under the Trust Act and the
agreement under the Public Purposes Trust Act.

The issue for the Tribunal, then, is whether or that Practitioner
knew of the receipt and retention of the interashich he denies,
or alternatively, whether he recklessly disregardbe receipt and
retention of the interest, which he also denies.

Evidence

30

31

32

The Committee provided to the Tribunal a witnesgeshent from
the Practitioner's secretary, Ms Petria Aileen Berg dated
6 September 201Borgas Witness Statement Ms Borgas says that she
worked for the Practitioner between July 2003 aretddnber 2004 and
then from January 2006 to January 2008. She Faidobokwork for his
Trust Account’; Borgas Witness Statement, para.3 She said that,
shortly after the Practitioner took over the legedctice, she noticed that
interest was being earned on the Trust Account #mat interest
'‘was being deposited into that accouBprgas Witness Statement,
para 7. She said at para 8:

I informed Simon about the interest being earneflisTrust Account and
told him that that shouldn't be happening.

She then says that she was told to 'ring the Naltidnstralia Bank
and sort it out'Borgas Witness Statement, para.9 When she informed
the Practitioner that she did not have the authaatinstruct the Bank,
she said:

Simon said he would sort it out.

She said that when she next checked the Trust Atsostatements,
no interest payments were subsequently shown.
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It is unclear when Ms Borgas spoke to the Praciicand she was
not cross-examined at the hearing. It is likelpwhver, that this
conversation would have taken place during hert fipgriod of
employment, between July 2003 and December 20@4uise the interest
payments on the Trust Account balances had stoppeearing in the
Trust Account statements by June 2004 and shetbayst was only in
early 2008 that she had her first occasion to bBeestatements for the
Practitioner's General Account; Borgas Withess Statement,
paras 13 - 14 She noted that they showed interest as beirgvest into
that account from the Trust Account. She says ghatdid not raise this
with the Practitioner.

Ms Deborah Kennedy, an officer of the Bank at itsp&ance
branch, provided a witness statement dated 12 ©c&ill and also
gave evidence at the hearing. She said that,ugthd was possible that
the Bank may have in error electronically credited General Account
with interest from the Trust Account, it was unlikébecause of the
number of those transfers. She said that, alth@bghcould not find on
file the relevant written authority, a transactioould not be made on
account without an authority 'with the correct sigmes on it
(T:25; 18.10.11).

Another Bank officer, Mr Brendan Moore, also gavalence at the
hearing. He worked in the Bank's Esperance brabeltween
19 January 2004 and 3 December 2006, and he desdnimself as the
Practitioner's 'business banking manager' (T:24,Q81). He said that,
in order for the Manual Transfers to be procesgaslpuld have required
'something in writing’. He said that he had nekeown the Bank to
transfer interest from one account to another 'méf own bat'
(T:29; 18.10.11). He did, however, accept thatas always possible that
both the Manual Transfers and the Electronic Tenssfcould have
occurred through ‘'processing errors' on the part toé Bank
(T:61; 18.10.11).

The Practitioner's evidence at the hearing was lieasimply could
not recall who gave the instructions to the Bani82718.10.11) and that,
to the extent that he examined the statements tinenGeneral Account at
all, he said that he just did not notice that ies¢rwas being credited to
the General Account, even though, in retrospectstidod out a bit'
(T:77; 18.10.11).

The Practitioner sayfRespondent's Bundle page 13, para Y That
he regularly saw the annual profit and loss statesndor the legal
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practice. At the hearing, he was shown the peofd loss statements for
the legal practice for the years respectively tad@@e 2004, 30 June 2005
and 30 June 2006 (T:77 and T:78;18.10.11). Thosdit and loss
statements BOD pages 76 - 78 show that the legal practice had
substantially only two sources of income for thogears, namely,
professional fees and ‘interest'. The Practitios@&id that the legal
practice had no investments, annuities or shaggswhre earning money
or any other source of 'interest' (T:76; 18.104rig then, when it was put
to him that '[the interest] stands out a bit, ddesth Mr Holme?',
he replied 'It does when | look it now, but at thee ... the penny didn't
drop' (T:77; 18.10.11).

The Practitioner said that he took a close intemreghe financial
affairs of the legal practice. It is reasonahbteréfore, to assume that he
inspected the statements from the Bank in resgabedseneral Account.
Those statements show regular credits of interest &nother, numbered,
account, which is, in fact, the Trust Account.

Finally, the Tribunal heard evidence from Mr PhiBzoffrey Hunt,
a psychologist who provided the Tribunal with hiimical assessment of
the Practitioner in December 2007, his opinion @ghe Practitioner's
likely mental state in 2003 and 2004 and his opinias to the
Practitioner's 'likely ability to deal with importaoccupational matters
requiring his attention in 2003/2004'.

It is unnecessary to provide details of Mr Hunt/&dence because
the Committee readily concedes that the Practitianall relevant times
was suffering from an anxiety disorder and a mdgpressive disorder,
at least 'in the moderate range'.

The Tribunal's findings as to the Practitioner's ecmluct

41

The Tribunal has considered the parties' propaselihfys insofar as
they relate to the Practitioner's conduct in resmgccomplaints B, C
and D. The Tribunal is satisfied by reason ofRinactitioner's admission
that the Practitioner engaged in unsatisfactorygsional conduct:

a) between May 2007 and May 2008:

)] in failing to make, or cause to be made, the
required superannuation contributions in respect
of two employees of the legal practice; and
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i) further, alternatively, in failing to lodge, aause
to be lodged, with the Commissioner for Taxation
a superannuation guarantee statement as required
by the Superannuation Guarantee
(Administration) Act 1992 (Cth) in respect of
those employees;

b) between September 2006 and June 2007 in breachin
s 16 -s 70 of Sch 1l of thEaxation Administration Act
1953 (Cth) by failing to pay, or causing to be paidite
Commissioner of Taxation the 'Pay as you Qo'
withholding amounts withheld from the wages of
five employees of the legal practice; and

C) between about May 2008 and June 2008, by failing
properly secure and maintain documents of his wdjen
and the documents of others, held by him in safakee
on their behalf, during the winding up of the legal
practice.

In respect of the Practitioner's conduct relatiog complaint A,
the Tribunal cannot form a conclusive view as toetmler or not the
Practitioner expressly authorised the Manual Tenssf or the
Electronic Transfers or both. It may be that thacEktioner did so, but it
Is also possible that this was done by a membdmnsottaff without his
knowledge, or that this was done by the Bank witlamy authorisation.

However, the Tribunal finds that the Practitiongher knew that he
was receiving interest on the Trust Account oerakitively, he recklessly
disregarded the fact that the interest was being joathe legal practice
and, in either case, he retained it for his own tisgés enriching himself
with funds which he knew were being paid to himhbreach of the
Trust Act and the Public Purposes Trust Act.

As to whether this conduct can be regarded as wesip
Lord Nicholls observed irRoyal Brunei Airlines Sdn Bhd v Tan Kok
Ming [1995] 2 AC 378 at 389:

.. an honest person does not participate in a tctosaif he knows it
involves a misapplication of trust assets to thdriment of the
beneficiaries. Nor does an honest person in sudsa deliberately close
his eyes and ears, or deliberately not ask questiest he learn something
he would rather not know, and then proceed regssdle
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His Lordship continued (at 390):

Acting in reckless disregard of others' rights osgible rights can be a
telltale sign of dishonesty.

In International Alpaca Management PtylLtd v Ensor
(1995) 133 ALR 561 at 597, it was said:

It is true that Royal Brunei was not a sale of goodse, but in our view,

‘good faith' or 'honesty' is an issue.

The Tribunal has accepted that the Practitioner sudfering from
the serious mental health issues referred to eairiethese reasons.
Had the complaint been about a single or occasiovalsight, we could
accept that it is conceivable that he may not hasteced the errors or
may have noticed the errors and simply forgot totact the Bank.
However, this complaint is about events which ocaairegularly every
month for over four years and the Tribunal simmyrot believe that the
Practitioner's conduct can be explained in this.way

The Practitioner's judgment in dealing with thistt@acould have
been influenced by his health issues. Mr Huntidence suggests that the
Practitioner may have been demonstrating an inghnato avoid a
difficulty by ignoring it, which may well be the sa. However, if the
Practitioner was ignoring the situation, then m ¢ inferred that he was
aware of the situation. Accordingly, his healtBuiss, while they might
provide a partial explanation, cannot justify heti@ns.

The Practitioner also points to 'systemic failyreamely, the failure
of the Bank to observe its statutory duties witbarel to the interest on
the Trust Account and the failure of the Legal BcacBoard's inspector
and the auditors to observe the accumulation dfititarest. While these
failures are unfortunate, they can, at least toesextent, be explained.
However, it is unnecessary to consider that issuthdr, because the
failures cannot excuse or justify the Practiticednduct.

The Practitioner's conduct, including dishonestdemm, was such
that the Tribunal finds that the Practitioner isiltyuof professional
misconduct.

Appropriate disciplinary outcome

51

We propose to deal with the four complaints togetbethe purpose
of imposing a penalty.
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However, our remarks which follow concentrate oa fimding of
professional misconduct, as it is more serious ttien three findings
of unsatisfactory professional conduct. This stlonbt be seen as
minimising the seriousness of the conduct which teedhe findings of
unsatisfactory professional conduct and, in assgssine appropriate
penalty, our decision is based on the cumulati¥ecebf our findings in
relation to all of the complaints.

The principles to be applied when considering gir@priate penalty
to be imposed on legal practitioners upon a findofgprofessional
misconduct or unsatisfactory professional conduet summarised in
Legal Practitioners Complaints Committee v Canfip010] WASC 188
at [79] as follows (citations omitted):

It is timely to acknowledge that the objects of fpesional disciplinary
proceedings are to secure the protection of théiggub maintain a high
reputation of the legal profession; and to enfotise maintenance of
proper standards by members of the profession ..isRoment is not one
of the objects of disciplinary proceedings. ... Thengty must
demonstrate without doubt the standards to be wbddyy practitioners ...

The Committee seeks an order that a report be s$igdomio the
Supreme Court recommending that the Practitionesthek off the Roll
of practitioners.

Where an order for removal from the Roll of practiers is
contemplated, the ultimate question is whethemtiagerial demonstrates
that the Practitioner is not a fit and proper perso remain a legal
practitioner; A Solicitor v Council of the Law Society of New Sbu
Wales(2004) 216 CLR 253 at [15A(Solicitor).

Fitness to practice is to be decided as at the tinthe hearing,
not as at the time that the relevant conduct wamged in;A Solicitor
at [21].

Honesty and integrity are essential prerequisives tpractitioner's
right to practise law;Legal Practitioners Complaints Committee v
McKerlie [2007] WASC 119 at [8].

A practitioner's failure to understand that the romgsiety of his or
her conduct may be a factor of great importancdetermining whether
he or she should be permitted to stay on the RdRractitioners;Legal
Practitioners Complaints Committee v Lashans2007] WASC 211
at [35].
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The Practitioner, on the other hand, in resistihg Committee's
contention for removal of the Practitioner from tRell, says that it is
appropriate that the principles applicable to saritey apply by analogy
to disciplinary decisions of the Tribunal. The @itgoner's authority for
this is in a decision of the Tribunal lregal Practitioners Complaints
Committee and Trowel[2009] WASAT 42 (S) Trowell) at [19]. On that
basis, the Practitioner argues that the existehesmy mental disorder or
impairment (whether or not the condition can bepprty labelled a
serious mental iliness) either at the time of tHence or at the time of
'sentencing’ or both may be relevant in that theactRioner's
‘moral culpability should be significantly reduced considering an
appropriate penalty, because his impaired menhaitioning impaired his
ability to exercise reasonable diligence and apmate judgment,
impaired his ability to think clearly, remember aation issues requiring
his attention, obscured any intent and otherwisdrituted causally to
the alleged conduct'.

The comments of the Tribunal ifrowell referred to above were,
of course, made in the context of an argument bypitactitioner in that
case that 'whilst the role of the [Committee] isptotect the public and
maintain the standards of the profession, and tihiat is the primary
purpose of the imposition of a penalty in discipiy proceedings,
that does not mean that the Tribunal may ignorgtimative effects on the
individual': Trowell at [16].

The Tribunal inTrowell went on to say, at [20]:

As a practical matter, courts and tribunals dealnth the appropriate
penalty in disciplinary proceedings often have rdda factors such as the
gravity of the charge, the effect of the misconduet the client,
the practitioner's previous good character, henieievel of co-operation
with the regulating authority and the effect of genalty (and an order for
costs) in the circumstances. We are preparedrisider the practitioner's
submissions of ‘facts in mitigation' on this basis.

It concluded, at [21], that the Tribunal is ‘reguirto consider all the
material circumstances supporting and relatingh® ¢harges; that is,
both the "aggravating" as well as the "mitigatiegtumstances'.

We agree that it is clearly open to the Tribunataike into account
the Practitioner's circumstances when assessing dppropriate
disciplinary outcome.

The Tribunal does not consider that this is an ayppate case to
make and transmit a report to the Supreme Coudmeeending that the
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Practitioner be struck off the Roll of practitioeer The Practitioner was
making decisions or failing to make decisions isituation where he
was suffering from serious health issues and wabgly overwhelmed
by what transpired to be a much more difficult &vaye than he was
expecting, namely, the acquisition and operatiornthaf legal practice.
He was also under extreme financial pressure.

The Tribunal considers that the appropriate diswpy outcome in
this case is to make an order that a local prac¢tigertificate not be
granted to the Practitioner for a period of two rgea Should the
Practitioner then wish to apply for a local praaogs certificate,
the certificate should include a condition that tReactitioner not be
permitted to practise except as an employed soliciinder the
supervision of a legal practitioner who has nots lésan five years
post-admission experience. This should be suffidie protect the public
and to ensure the maintenance of proper profedsstaradards.

Costs

66

67

68

69

Notwithstanding the general position set out in 18 of the
SAT Act, where disciplinary actions have been comeee in the public
interest by a vocational regulatory body and theational regulatory
body has been successful in the prosecution ofeth@®ceedings,
ordinarily the affected person will be ordered tmiribute to the costs of
the proceedings which are incurred by the vocatioegulatory body;
Legal Practitioners Complaints Committee and Benari
[2005] WASAT 213 (S) at [25]Benari).

The contribution the affected person should beireduo make lies
In the discretion of the Tribunal, having regardatioof the circumstances
of the case. Special matters may be taken intoustdo determine what
Is a fair and reasonable costs ord®nari at [26] - [29].

The Practioner has submitted to the Tribunal tleatshnot currently
employed and is an undischarged bankrupt. Hismpestsalary is the sole
source of income of the Practitioner and his family

The Committee is seeking costs of $21,505.45, amtpout that:

a) not all fees charged by counsel are sought k& th
Committee;
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b) counsel's fees have been charged to the Corenatta
reduced or discounted rate relative to what counseld
otherwise charge; and

c) the Tribunal's fees are at cost.

70 The Tribunal considers that it is appropriate foe Practitioner to
contribute to the Committee's costs, but also clamsithat to award the
full amount claimed by the Committee would causeaaessary hardship
to the Practitioner and his family.

71 Accordingly, the Tribunal finds that the Practitesnshould be
ordered to pay a sum of $10,000, being a substamtr@ribution to the
costs incurred by the Committee.

Orders

72 The Tribunal therefore makes the following finaders in these
proceedings:

1. Being satisfied by reason of the Practitionadmission
that proper cause exists for disciplinary actiomiagt
him, and in order to give effect to the agreed &ioh
settlement of the proceedings, it is ordered, @msto s
56(1) of the Sate Administrative Tribunal Act
2004 (WA), that the Practitioner engaged in
unsatisfactory professional conduct:

(@) between May 2007 and May 2008:

(1) in failing to make or to cause to be made
the required superannuation contributions
in respect of two employees of the legal
practice; and

(i) further, or alternatively, in failing to lodge
orcause to be lodged, with the
Commissioner for Taxation a
superannuation guarantee statement as
required by the Superannuation

Guarantee (Administration)
Act 1992 (Cth) in respect of those
employees;
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(b) between September 2006 and June 2007 in
breaching sections 16 - 70 of Schedule 1 of the
Taxation Administration Act 1953 (Cth) by failing
to pay or cause to be paid to the Commissioner of
Taxation the 'pay as you go' withholding amounts
withheld from the wages of five employees of the
legal practice; and

(c) between about May and June 2008 by failing to
properly secure and maintain documents of his
clients, and the documents of others, held by him
in safekeeping on their behalf, during the winding
up of his legal practice.

There is a finding that the Practitioner, betwdely 2003

or thereabouts and February 2008, engaged in
professional misconduct by receiving and retainiog

his own use and benefit interest earned on hisditrast
account.

In respect of the findings of unsatisfactory fpssional
conduct and professional misconduct against the
Practitioner:

(@) he is not to be granted a local practisingifoeate
for a period of two years from and including
11 May 2012; and

(b) the following condition is to be imposed upte t
practising certificate of the Practitioner, shohkl
wish to apply for a local practising certificateeaf
the expiry of the period referred to at 3(a):

The Practitioner is not permitted to practise

law except as an employed solicitor under
the supervision of a legal practitioner who

has not less than five years post-admission
experience.

The Practitioner has liberty to apply for the
removal or variation of that condition after a
period of fiveyears from and including
11 May 2012.
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4. The Practitioner is to pay the Legal Profession
Complaints Committee's costs fixed at $10,000, ¢o b
paid within 30 days of the date of these orders.

| certify that this and the preceding [72] paragngpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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