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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

Between 1995 until 2002, the respondent, a legattpioner, acted
for two clients in relation to the affairs of a utrust whose object was the
establishment of a commune. The clients were hoitlers and held
shares in the corporate trustee. There were dispbetween the
shareholders about control of the trustee and libets were parties to a
series of actions in the Supreme Court broughtalog, brought against,
other shareholders.

The respondent's conduct during the course oflittgation and his
responses following the making of a complaint agfainm were the
subject of an application brought by the Legal @8seion
Complaints Committee in the Tribunal. It was adldgthat the
practitioner had engaged in unsatisfactory profesdi conduct or
professional misconduct or both, based on five ggsu These were in
summary:

(1) acting as counsel in proceedings when he knews
likely to be a material witness;

(2) alternatively, failing to intervene when hisecit gave
evidence which he knew to be incorrect;

(3) attempting to mislead the Legal Profession Camfs
Committee;

(4) alternatively providing a witness statement alhihe
knew to contain a false statement; and

(5) suggesting to a witness that he confer witheoth
witnesses with a view to his evidence being coestst
with theirs.

We found the practitioner guilty of unsatisfactopyofessional
conduct on the following grounds:

(1) failing to intervene when his client gave ewvide which
he knew to be incorrect; and

(2) suggesting to a witness that he confer witheoth
witnesses with a view to his evidence being coestst
with theirs.
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Reasons

4

Pursuant to the provisions of Pt 13 of thegial Profession Act 2008
(WA) (LP Act) the applicant instituted professional disciplynar
proceedings before the Tribunal against the resgungpractitioner). A
complaint against the practitioner was initiallyadean 2002 by Mr Price,
who claims to have been a former client of the tfiraner in the
circumstances described below. The matter wassiigated by the
Complaints Committee. Upon the completion of iseistigation, the
Complaints Committee determined to refer the mattehe Tribunal. By
its application lodged 9 November 2009, amendedJul®2010, the
Complaints Committee alleges that the practitionengaged in
unsatisfactory professional conduct or professionalconduct or both.
The grounds of the application, as set out below,samewhat different
from the basis of Mr Price's complaint. Such arseuof action is
provided for by s 428(2) of the LP Act.

The practitioner by his reply denies he was gudfyany such
conduct.

Grounds of Application

6

The grounds of the application are that the phiagttr engaged in
unsatisfactory professional conduct or professianalconduct or both

by:

(1) Between 1998 and 2001 accepting instructionadi
and then so acting, as counsel in Supreme Court of
Western Australia, proceedings CIV 2251 o0f 1998
(the 1998 units action when the practitioner had
reason to believe he was likely to be a relevamess
of fact in the proceedings. Tlie counsel as witness
ground).

(1)(a) Alternatively to ground 1, continuing to as Counsel
for his client after he became aware that she hadem
an incorrect statement when giving evidence inl®9@8
units action without obtaining his client's conseot
inform the Court of the incorrect statement and
informing the Court of the incorrect statementThé
proceeding on false evidence ground

(2) Intentionally, alternatively, recklessly atteting to
mislead the applicant in letters dated 23 July 2664
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21 August 2003 from the practitioner to the applica
responding to complaints that had been made albeut t
practitioner's conduct. The misleading answers
ground).

(3) Alternatively to ground?2, providing in about
August 2004 a witness statement to solicitors gctor
the defendants in Supreme Court of Western Auatrali
proceedings CIV 1124 of 2002hé 2002 units actioi
which statement the practitioner knew to be falseali
material particular or, alternatively, which thegtitioner
made recklessly, not caring whether it was truialse in
a material particular. The false witness statement
ground).

(4) By a letter dated 15 September 1997 suggestirgffect,
to a witness of fact proposed to be called by the
practitioner on behalf of his client to give eviderat the
trial of Supreme Court of Western Australia procegs
CIV 2114 of 1995 the 1995 shares actiop that the
witness confer with other proposed witnesses dfviait
the objective to render the evidence the withespgsed
to give at trial on critical issues of fact consrgtwith the
evidence proposed be given by the other withes@dse
improper advice ground).

Before turning to the facts and contentions alleigeslpport of each
of the grounds and to the practitioner's reply espect of them, it is
necessary first, to consider the application ofltReAct to this complaint
and the applicable standard of proof; and secandrder that the pleaded
facts and contentions of the parties may be unomistto outline the
complex background facts of the matter.

Unsatisfactory professional conduct and professibnasconduct under the
LP Act

8

The LP Act commenced 1 March 2009 and repealed Libgal
Practice Act 2003 (WA) (LP Act 2003). The application, 'in the matter of
the Legal Profession Act 2008, was made subsequent to this, on
9 November 2009. The application alleges the fi@oer engaged in
‘unsatisfactory professional conduct' or 'professiomisconduct’, being
terms used and defined in the LP Act. The pract#r has not suggested
that the LP Act does not apply, although at onatgai his written closing
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submissions reference is made to the common laofasprofessional
conduct.

The conduct of the practitioner complained of tqu&ce between
1997 and 2004 at a time when thegal Practitioners Act 1893 (WA)
(1893 Ac) and the LP Act2003 (which came into force on
1 January 2004 and repealed the 1893 Act) werercef Moreover, the
initial complaint by Mr Price was made on 22 Jagui02 and initially
investigated by the Complaints Committee during ¢tiserency of the
1893 Act.

This situation is covered by the LP Act. By s 6P&rt 13 of the
LP Act (which provides for complaints and discig)rapplies in relation
to the conduct of legal practitioners whether tbaduct occurred before
or after the commencement day; and to conduct somgi of a
contravention of the 1893 Act or the LP Act2003fobe the
commencement of s 622, as if the conduct consadtedcontravention of
the LP Act. The effect of that provision is thapuofessional conduct in
the form proscribed under the earlier Acts is cépalb constituting, and
to the extent established must be categorised asatisfactory
professional conduct or professional misconduceutite LP Act.

Further, by s 621, a complaint made to the Com@a@ommittee or
an inquiry commenced by it under the earlier legish that has not been
finally dealt with before the commencement day, rnaydealt with under
the LP Act. Insofar as the application was maderdhe commencement
date and pursuant to the LP Act, we do not undedste607 of the LP Act
(and s 37(1)(d) and s 37(1)(f) of thaterpretation Act 1984 ( WA)) to
have any scope for operation. To the extent isddeprovides that the
application, and any rights or entittements thecfiianer has in relation
to it (arising under the former legislation), conke to have effect under
and subject to the Act. It is not suggested thag auch rights or
entitlements exist.

The term 'unsatisfactory professional conduct'eingéd in s 402 of
the LP Act to include conduct that 'falls short thfe standard of
competence and diligence that a member of the pigéntitled to expect
of a reasonably competent Australian legal practér'. The term
‘professional misconduct' is defined in s 403 tolude 'unsatisfactory
professional conduct of an Australian legal prawmtgr, where the
conduct involves a substantial or consistent failar reach or maintain a
reasonable standard of competence and diligeneg';canduct whether
occurring in connection with the practice of thewlar occurring
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otherwise ... that would, if established, justifyfiading that the legal
practitioner is not a fit and proper person to gegia legal practice'.

It is apparent that professional misconduct is wfaae serious nature
than unsatisfactory professional conduct and estéadconduct outside
professional practice. In the manner in which térens are defined, we
do not think that particular conduct of a practhigo can properly be
determined as both unsatisfactory professional @wondnd professional
misconduct. We proceed on that basis.

Section 404 of the LP Act gives instances of cohdtapable of
constituting unsatisfactory professional conduct qrofessional
misconduct. These include such matters as a c@mttian of the Act,
charging excessive costs, conduct for which thsra conviction for a
serious offence or involving dishonesty and a failto comply with an
order of the Complaints Committee.

The common law concept of 'unprofessional cond{stmetimes
expressed as 'professional misconduct', sometiiges$ysng more serious
misconduct) is conduct that would be reasonablanged as disgraceful
or dishonourable by practitioners of good repute emmpetence; or that,
to a substantial degree, falls short of the stahd&iprofessional conduct
observed or approved by members of the profesdiggooad repute and
competence. SeKyle v Legal Practitioners' Complaints Committee
(1999) 21 WAR 56 Kyle) for a recent restatement and application of this
notion in Western Australia, which is not to beatesl as codified or
exhaustive.

It will be observed that this concept, like thetstary definitions, is
in two parts. The first part (as s 403) concemsdact of a more serious
nature and is not confined to professional condiet, is, conduct in the
practice of the law. With respect to the categmiriess serious conduct,
at least where the conduct in question concerrala dof competence or
diligence, the statutory definition of unsatisfagt@rofessional conduct
would seem to encompass conduct which would noessezsily be
regarded as unprofessional conduct within the comraw notion.
Conduct which 'falls short of the standard of cotapee and diligence
that a member of the public is entitled to expda teasonably competent
Australian legal practitioner' (for example, neghge as such) might not
be regarded as falling shdd a substantial degreeof 'the standard of
professional conduct observed or approved by mesnifethe profession
of good repute and competence'.
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Legal profession rules, such as the Law SocietyWestern Australia
Professional Conduct Rules which are now put on a statutory footing,
provide a guide as to what is regarded in Westerstrdlia as proper
professional behaviour. These rules, without bearbaustive of what
constitutes unprofessional conduct or pre-emptinginding of such,
provide instances of conduct in various aspectdeghl practice the
breach of which may constitute unprofessional cohdu Their
relationship with the common law concept of unpssfenal conduct is
that the Rules in effect record the position ‘ofmiers of good repute
and competence.” To the extent these rules areecoed with proper
professional behaviour rather than with unprofessiconduct as such,
conduct constituting a breach of the rules mighprapriately be
described as either unsatisfactory professionadecinor professional
misconduct.

The matters the subject of the application alledailare to comply
with professional standards of conduct associat#iul onesty, propriety
and integrity, rather than standards of competancediligence as such.

It cannot have been intended by the legislaturé diméy conduct
involving 'competence' (to do with skill, capacignd ability) and
'diligence’ (to do with application to the task)osld (in addition to
conduct establishing unfitness to practice) fail donsideration and that
other instances of unprofessional conduct (for epandishonesty or
impropriety) which exist at common law should nader constitute
conduct covered under the LP Act. (Professiorahddrds include but
are not limited to consumer protection). So mudlofvs as a matter of
common sense and from the operation of s 622 asrided above.
Moreover, s 401 includes as the purposes of Paital®romote and
enforce the professional standards, competencenanesty of the legal
profession’. (See also the matters discusseckifottowing paragraphs).

It might be possible to argue that a 'diligent’ amdmpetent'
practitioner will know and comply with the relevamgrofessional
standards, so that all instances of unprofessmraduct may be conflated
into a failure of diligence or competence ('prof@sal incompetence'), or
(under s 403) as constituting unfitness to practiPeit another way, that
under the Act the focus of an enquiry into a conmples not directly on
the conduct itself, but rather the lack of profesai competence and
diligence which the conduct reveals.

However, there are a number of matters which sugtied the
references to competence and diligence were nehdied to cover all
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instances of unprofessional conduct, or are indapal a matter of
language of doing so, and that the common law natfounprofessional
conduct, based upon the standards of members ofprbikession, is
intended to continue but, depending on the seressof the matter, to be
classified under the Act as either 'unsatisfacfmgfessional conduct' or
‘professional misconduct’. That is, using thosemse as they are
commonly understood, but with the qualificationtthegard is to be had
to the instances which the legislature by s 408)3and s 404 treats as
within those terms. In practice, the more serifuum of unprofessional
conduct (that which is regarded as disgraceful ishahourable) will
likely fall under the more serious statutory fornprgfessional
misconduct). Correspondingly, the less serioushfoif unprofessional
conduct (that which to a substantial degree fdilsrtsof the standards of
the profession) will likely fall under the less isei1s statutory form; but
recognising (as mentioned above) that the concépunsatisfactory
professional conduct lowers the common law threkholeast in the case
of competence and diligence.

First, had the legislature intended that the releyaovisions be
understood as reducing all unprofessional condueither incompetence
or lack of diligence (or unfitness to practice)sitikely that it would have
expressed itself in these terms, perhaps by defirsompetence’ and
‘diligence’.

Second, it is significant that the definitions qgfrdfessional
misconduct' (s 403) and 'unsatisfactory professiocnaduct’ (s 402) are
expressed as inclusory only.

Third, a practitioner's failure to exercise ‘congmee’ and ‘diligence’
are instances of unprofessional conduct at comraan |That is, in this
context, ‘competence' and 'diligence’' are commoafyarded as distinct
from other instances of unprofessional conduct lwvikg improper or
unethical conduct (for example related to honesty irdegrity in
professional practice), including in relation to lawyer's duties to
the Court. Consistently with this distinction, 34gives instances of
conduct capable of constituting unsatisfactory @ssfonal conduct or
professional misconduct unrelated to competence dihgence (but
which may fall short of unfitness to practice). Agaalthough the point
might be argued both ways) under the LP Act 2008, definition of
‘unsatisfactory conduct' includes reference todsieas of competence and
diligence (in identical terms to that in the deiom of unsatisfactory
professional conduct in the LP Act) and in additiamprofessional
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conduct' and 'illegal conduct’. (Note s 76 of tedical Practice Act
2008 (WA)).

Fourth, whilst it may be appropriate to have regardtandards of
competence and diligence (as the terms are commamdgrstood) by
reference to the expectations of members of théiq(ds the definition
provides), it would not seem appropriate to do deene the issue is
whether some other professional failure (for exampl relation to the
lawyer's duties to the court or to other practé®) is in issue and where
judgment according to the standards of the prafesgiould seem more
apposite.

Under the new statutory regime, the Tribunal wil kequired to
make findings as to: the nature of the charge naamkthe evidence in
support, the relevant professional conduct rulepgractice governing the
matter, the extent to which there has been a depdirfom those rules or
that practice, and whether in all of the circums&m including as
necessary by reference to the common law concepinpfofessional
conduct, the practitioner's conduct may be sambtestitute unsatisfactory
professional conduct or professional misconduct.

We mention one other preliminary matter. At thmdi of the
conduct in question the practitioner held a locakfising certificate. The
practitioner retired from practice in, and has rmld a practising
certificate since, June 2004. However, by s 4062yt 13 of the LP Act
applies to former Australian legal practitioners rglation to conduct
occurring whilst they were Australian legal praotiers; that is, who then
held a local practising certificate.

The standard of proof

28

29

In his written opening submissions Mr Viner QC, cosel for the
practitioner, maintains that that the establishe@dndard' before the
Tribunal is that of Briginshaw v Briginshaw(1938) 60 CLR 336
(Briginshaw).

To the extent this is a reference to the standapfamf, it is not an
entirely accurate way of expressing the positidrne standard of proof
which the Complaints Committee must meet in proviagase is the civil
standard - that is, proof on the balance of prdibesi But in
determining whether on the evidence this standasddeen satisfied, the
Tribunal will recognise that 'the seriousness ofadlegation made, the
inherent unlikelihood of an occurrence of a givessdiption, or the
gravity of the consequences flowing from a paracufinding are
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considerations which must affect the answer toqiestion whether the
Issue has been proved to the reasonable satisfautithe tribunal’. (See
Dixon J in Briginshaw at 362). Each of these 'considerations' applies in
disciplinary proceedings against a legal practgiorAs the High Court
has more recently expressed the position, thefgignce ofBriginshaw

Is that the seriousness of the matter and of itsseguences does not
affect the standard of proof but goes to the streraf the evidence
necessary to establish a fact required to meetdi@aidard. So much
reflects a conventional perception that (relevgnthembers of the legal
profession do not ordinarily engage in improperdrat generally and in
circumstances where to do so is likely to rendentliable to disciplinary
orders: Neat Holdings Pty Ltdv Karagjan Holdings Pty Ltd
(1992) 67 ALJR 170.

The need for reasonably clear and cogent proof igciglinary
proceedings having regard to the seriousness ofmh#er and its
consequences assumes some importance in this dese the events
relied upon by the Complaints Committee extend kack995. To the
extent proof is established by the documents, éi@ydoetween event and
hearing may be of little consequence. However, nwhige issue is
dependent upon the practitioner's recall of eveh$® long ago, including
of his state of mind in relation to those eventevwance must be made
for the inevitable effect of such delay upon boith dbility to recall those
matters and the accuracy of his recall.

The background facts

31

32

The Complaints Committee has provided a Statemgfaots and
Contentions (set out below) in support of eachhef five grounds of its
application and the practitioner has provided aneraed reply
responding to this. In order to understand theestant and the reply it is
necessary to outline the events which gave rigadéahree legal actions
and the initial complaint in the course of which ig alleged the
practitioner's conduct took place. As an asidesheuld express our
concern that notwithstanding the volume of matet@hdered (the
Complaints Committee's Book of Documents alone esse400 pages)
and an earlier direction from the Tribunal that theties produce an
agreed statement of facts, we were informed ah#aging that the parties
were not able to agree any facts.

The following backgrounds facts, which (materiallgje not in
dispute, are taken from the reasons for judgmetitaril995 shares action
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and in the 1998 units action, the practitioner'sn@ess statement and
otherwise from the tendered documents.

In late 1988 Mr Hayes, with the advice and asststaof Mr Price,
established the Denmark Unit Trust. Mr Hayes andPkice each held
10 units in the trust and were directors of anchda&ld two of the four
Issued shares in the corporate trustee. Thewastestablished to further
the objectives of Mr Hayes and Mr Price to estaéblss commune in
Denmark in which they, and others invited to domnsght reside.

In about mid-1990 an agreemeihg 1990 agreementwas made
between Mr Hayes, Mr Price and others interestetiencommune being
Mr and Mrs Powers and Mr Ryan. The Powers and {émRagreed to
contribute funds to the trust to enable the purehasadditional land (or
to purchase such land and contribute this to th&t)tr This was on the
understanding that:

(1) 10 ordinary units would be issued to the Powgrsitly)
and 10 ordinary units would be issued to Mr Ryan.

(2) (as found by the Court in the 1995 shares aftio
Mr Hayes and Mr Price would each transfer one efrth
shares in the trustee company to respectively MRy
and the Powers (jointly); and

(3) Mr Powers and Mr Ryan would be appointed doesct
This agreement was implemented, except as todhefer of shares.

In 1991 a further agreementhé¢ 1991 agreement was made
between these parties in contemplation of Mr Pheeoming bankrupt.
This agreement was that Mr Price would exchangd®isrdinary units in
the trust for 13,125 special units (which retaittiesgir nominal value of $1
each and did not carry voting rights) and the Pewdir Hayes and
Mr Ryan undertook that when Mr Price was discharfyech bankruptcy
he would be reinstated as a director of the companulyhis special units
would be converted back to 10 ordinary units. Tdgeement was
recorded in minutes of the company and the trusickdated to
August 1991, by which the company accepted ther dffe Mr Price to
have his 10 units repurchased in exchange forgéeial units. The terms
of the 1991 agreement were subsequently recordeda ifbeed of
Declaration of Trustfeed made by the Powers and dated 16 April 1996.
The Deed was prepared by the practitioner on thieuctions of Mr Price
on behalf of the Powers. The 1991 agreement wasutéad to the extent
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that the company repurchased Mr Price's 10 unitsissued the special
units.

On 2 July 1991, Mr Price became bankrupt and hgbtsi in the
special units and two shares and (arguably) higrests in the
1990 agreement and the 1991 agreement therebydviestas trustee in
bankruptcy. At this time also he ceased as atired the trustee.

In April 1992, Mr Ryan died leaving the residuehid estate and his
units to the trust. This left the Powers and Myét each holding
10 ordinary units in the trust and Mr Powers and Hdyes as the
directors. The making and substantial value ofRylan's gift (his
properties in Cottesloe were subsequently soldafsout $2.4 million)
appears unfortunately to have led to disagreemashtliagation between
the commune members.

From about October 1995 the practitioner commencedct for
the Powers in relation to this disagreement andation, including as
solicitor and counsel in the 1995 shares actiom, 1998 units action and
(initially) the 2002 units action.

There were disputes between Mr Hayes and Mr Powweardation to
the management of the trust. In October 1995 Mredabrought
proceedings seeking orders for the distributiorihef assets of the trust.
The practitioner acted for the Powers in opposhweg dpplication, which
was dismissed.

In November 1995, the Powers and the executor oRm's estate
instituted the 1995 shares action. These were epdings against
Mr Hayes and Mr Price, seeking the transfer to Rbeers and the
executor of one share each in the trustee compaagdordance with the
terms of the 1990 agreement. The object of obtgitihese shares was
that, together with Mr Price, they would then beaiposition to outvote
Mr Hayes and break the deadlock in the manageménthe trust.
Mr Price, who assisted the Powers in these proongedconsented to such
orders. (Mr Price in his subsequent complaint shat in the course of
this assistance he provided confidential informmataibout his dealings
with the trust to the practitioner.) Mr Hayes defed the action on the
basis that there was no agreement that he wouitsfena a share to
Mr Ryan. The practitioner prepared witness statéméor the Powers,
Mr Bazeley and for Mr Price. The practitioner famded a draft of
Mr Price's witness statement to him with advice discuss it with
the Powers. (This conduct is the subject of theraper advice ground).
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In about November or December 1995, or alternatidbrch or
April 1996 (the former date was ultimately adopbgdthe Powers in the
1998 units action) there was a further oral agrednitbe related oral
agreemen) between the Powers and Mr Price, the terms othvinere
again disputed. The Powers claimed that Mr Priegl lagreed to
indemnify the Powers for and pay one half of thstegto be) incurred by
them in the 1995 shares action. Mr Price contenlladthe agreement in
this respect was that upon his becoming reinstaged unit holder and
director he would support all such legal costs ¢pgaaid from trust funds.
Relevant to this dispute was a later letter datdrdbruary 1997 from
Mr Price to the Powers supporting their claim agkiMr Hayes and
indicating that the Powers and Mr Price would shalfecosts and legal
fees incurred in relation to the 1995 shares actidime issue was the
source of these funds. Further, the Powers claithatlthe agreement
included that Mr Bazeley, another person interestdde commune, was
to become a shareholder and unit holder in the.trlike significance of
that was, as Mr Price understood, that if implementhe Powers and
Mr Bazeley would then be in a position to outvote Rfice in the affairs
of the trust. Mr Price contended that the agreeénvems only that
Mr Bazeley had a common purpose in the preservatimhexpansion of
the objects of the trust. These issues were f@édyand determined in the
1998 units action (below).

In May 1998, Templeman J delivered his reasongufigment in the
1995 shares action. He held, in favour of the Rewthat it was an
implied term of the 1990 agreement that there wdaddan equality of
shareholding between the parties. He thereforeenttlarations that
Mr Hayes held one share in trust for the executdhe Ryan estate and
(this matter not being in contention) Mr Price helte share in trust for
the Powers. Pursuant to these orders, on 21 A& Mr Price
executed a transfer of one share to the Powers.Hdyles executed a
transfer of one share to Mr Ryan's executor (whymesil a transfer in
favour of the corporate trustee). The transfergseweot registered.
The Powers and Mr Price, having succeeded againsiayles, were by
now disputing control of the trust between themsglv

At a meeting on 18 June 1998 in the presence efptiactitioner,
Mrs Powers called on Mr Price to agree to the issdfieunits to
Mr Bazeley and his appointment as a director. NbteP refused.
The Powers for their part refused to re-appointPAvice as a director of
the trustee and to arrange for the trustee toswgeishe ordinary units to
him. This disagreement led to the 1998 units adbeing proceedings by
the Powers against Mr Hayes and Mr Price for timeoraal of Mr Hayes

Page 15



45

46

47

48

[2010] WASAT 178

as a director and the appointment of Mrs Powera dsector and more
relevantly, a counterclaim by Mr Price against Bosvers for the
enforcement of the 1991 agreement.

On 23 June 1998 the practitioner wrote to the Pswerrelation to
his costs. He reminded them that his fees had Iseenred against
monies owed to them by the trust. He also sdidretis your agreement
with David Price that he will share the costs'h€Terms of the agreement
as to sharing costs became important to the outcaintBe 1998 units
action. The question of the practitioner's knowkaf this agreement is
important to several grounds of the application).

In November 1998 the Powers issued the writ in 1998 units
action through the practitioner. The practitiongrepared witness
statements for both Mr and Mrs Powers, dealing ,wé&mongst other
things, their version of the costs sharing agree@méfpon receipt of the
writ, Mr Price's solicitors wrote to the practitemon 9 December 1998
objecting to him acting for the Powers in the 18@8s action on the
basis that the practitioner had previously actedMoPrice in relation to
the affairs of the trust. The practitioner in l@tter of 15 December 1998
disputed that Mr Price was ever his client or thathad knowledge of
Mr Price's position in relation to the trust beyaheé evidence Mr Price
had given in the 1995 shares action. The praasgtigointed out that
Mr Price had no (direct) responsibility to him tbe practitioner's costs of
that action. The practitioner said that althoulghré was an agreement
between the Powers and Mr Price to share his cthstpractitioner had
not been a party to that agreement.

No application to restrain the practitioner frontiag for the Powers
in the 1998 units action was then made, althougtbout August 1999 an
application was brought to restrain the practitroaeting for the trustee in
the 1998 units action. This was on the basis thetause of Mr Price's
claims in the 1998 units action, there was a condf interests between
the trustee and the Powers and the same soliditmuld not represent
both. That application was not pursued.

Further, in about December 1998, Mr Price brough&japlication to
restrain the practitioner from acting for the Posver further proceedings
taken in the 1995 shares action against Mr Hayeedover the costs of
that action. In support of this application Mrderifiled affidavits dated
17 December 1998 and 9 April 1999. These affidawiade reference to
the practitioner's conflict in acting for the Powe@gainst Mr Price in the
1998 units action. They also deposed in consideraetail to the
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discussions between the parties, in the presendb@eopractitioner, in

October 1995 and confirmed in May 1996, concersimgying the costs of
the 1995 shares action by in effect a distribufrom the trust. Affidavits

opposing this application and dealing with Mr Pscaffidavits were filed

by the practitioner dated 15 January 1999 and by Réwers dated
5 May 1999. These affidavits, relevantly, disputieel making and terms
of the agreement in relation to sharing costs. t Tastraint application
was again not pursued.

In July 1999 there was a compromise of the dispuéwveen
the Powers and Mr Hayes arising from the 1995 shaction. Mr Hayes
agreed to give up his interests in the trust insaeration of payment to
him of a share of the trust funds. In substandes thvolved him
transferring his 10 ordinary units to the Powertheir nominee (in fact to
Mr Bazeley) and his transferring his one remairshgre in the trustee to
Mr Bazeley in consideration of a payment to Mr Hagé one half of the
capital gain on the sale of Mr Ryan's Cotteslogerties plus $100,000.

On learning of the compromise agreement, Mr Prib&ained an
injunction against the distribution of these trdanhds to Mr Hayes
pending the determination of the 1998 units actidimis injunction was
subsequently modified but leaving $600,000 of tfustds representing
Mr Price's interest in the trust in the event hesveaccessful in the
1998 units action. At this time Mr Price's solicg, by letter dated
21 July 1999, advised the practitioner that if tlestraint proceedings
could no longer be heard in the 1995 shares atliersame application
would be pursued in the 1998 units action.

In August 2001 the 1998 units action was heardreefighite J. On
his counterclaim Mr Price sought orders that thedte implement the
1991 agreement, reflected in the Deed, by procuting trustee to
exchange his special units for 10 ordinary unitsl aeinstate him as
director. The Powers refused on the grounds that:

(1) The parties had made the 1990 agreement arcltexke
the relevant minutes after Mr Price was declaratkhgpt
so that the ownership of his ordinary units vestethe
trustee in bankruptcy and Mr Price was not in atjpos
to deal with them.

(2) Mr Price had repudiated his obligations undher telated
oral agreement so that the Powers were not obliged
perform their (dependent) obligation to procure the
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trustee to issue the units and to agree to Mr Price
resuming his directorship. This alleged repudratieas
constituted by Mr Price:

(@) refusing to pay half the Powers' legal costshef
1995 shares action;

(b) refusing to support the application of Mr Bageto
units and his nomination as a director;

(c) declaring his intention to wind up the trust.

White J delivered his reasons for judgment in Oet&901. On the
first issue, he held that the 1991 agreement wakemeaor to 2 July 1991
(that is, before Mr Price's bankruptcy). In anyemtv he found that
Mr Price had purchased from the bankruptcy trustiseinterest in the
units.

As regards the Powers' grounds for refusing to operf the
1991 agreement based upon Mr Price's alleged biefattie related oral
agreement, White J held there was no basis for siaim. First,
Mr Price's agreement in relation to costs was,ea$dd contended, that
these would come from his interest in the trudteathan be met by him
personally. (Importantly in relation to the counag witness ground and
the proceeding on false evidence ground, thistigdvas based in part on
Mrs Powers' evidence under cross-examination).oi@#yg, there was no
legal agreement concerning Mr Bazeley and evemeifet had been, it did
not form part of the 1991 agreement so its allegeshch could not
provide a basis for the Powers refusing to perftme 1991 agreement.
Thirdly, Mr Price's declaration as to not procegdiwith the trust
followed the Powers' refusal to cooperate to igsoeunits and make him
a director, so he was not in a position to proos#d the trust. White J
therefore held that the Powers were bound by tH&l &@reement and
made the appropriate orders including for the coswa of Mr Price's
special units to ordinary units.

Following the reasons of White J and the orders enad the
1998 units action, a meeting was held between thweeFs, Mr Price and
Mr Bazeley to convert Mr Price's special units inbedinary units.
Mr Bazeley, by now a unit holder and shareholdeteurthe compromise
agreement with the Powers, voted against the motrbich was defeated.
This led to further litigation.
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In January 2002, Mr Price initiated the 2002 uratgion, against
the Powers, Mr Hayes and Mr Bazeley seeking ordeisiding for the
reconversion of his special units, the cancellabbrthe units and share
held by Mr Bazeley, the winding up of the trust ashdtribution of its
profits. (It was in these proceedings that thectiraner, who shortly
after the proceedings commenced and following ayestipn from the
Complaints Committee ceased acting for the Powblex] a witness
statement which is the subject of the false witrstgement ground).

On 22 January 2002, Mr Price made his complaint the
Complaints Committee. This was based on the pi@wdr having a
conflict of interest in acting for the Powers i th998 units action, in that
in the previous several years Mr Price had provithedpractitioner with
confidential information concerning his involvementthe affairs of the
trust. There followed correspondence between tiraglaints Committee
and the practitioner in relation to the complawitjch is the subject of the
misleading answers ground.

The Legal Profession Complaints Committee's factglacontentions

57

58

The Complaints Committee identifies five groundssupport of its
claim that the practitioner was guilty of unsatcséay professional
conduct or professional misconduct. It providestatement of facts and
contentions in support of each ground. (We rebethese in context as
'pleadings'). The practitioner filed a reply admd or denying the facts
alleged and providing additional facts and conterdiin answer.

The Complaints Committee did not pursue Mr Pricesntral
complaint that the practitioner had acted for tbev€s against him, a
client or former client, in the 1998 units action.

The counsel as witness ground

59

In relation to the first ground, the Complaints Goittee relies upon
the following facts and contentions.

(1) Between 1998 and 2001, the practitioner accdepte
instructions to act as counsel on behalf of thedtsvand
the trustee company in proceedings commenced dgains
Mr Price (the 1998 units action).

(2) In the 1998 units action the Powers, relevarthd in
substance, contended that they did not have tmmperf
the 1991 agreement because:
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it was not made in February 1991 as Mr Price
asserted but was made in August 1991 subsequent to
Mr Price being declared bankrupt;

there was an additional related oral agreemeade
in respect of the 1991 agreement;

it was a term of the related oral agreement tha
Mr Price agreed to the issue of shares in the toust
Mr Bazeley and to his appointment as a director of
the company. [This part of the related oral
agreement was not relied upon by the
Complaints Committee in this ground].

it was a further term of the related oral agrest
that Mr Price agreed to indemnify the Powers and
pay them half of the legal costs they had incumed
the 1995 shares action.

The practitioner accepted instructions to appaad then
appeared, as counsel on behalf of the Powers amd th
trustee company at the trial of the 1998 unitsoacti

Mrs Powers gave evidence at the trial of th@819nits
action to the effect that:

(@)

(b)

Mr Price had confirmed aspects of the alleged
related oral agreement in the presence of the
practitioner;

the practitioner was present when Mr Price edjite
reimburse half the Powers' costs of the 1995 shares
action;

In these reasons referred to as '‘Mrs Powers evedenc
as to sharing costs');

she had acted on the advice of the practiti@mer
her accountant in recording in the books of the
company the relinquishment of Mr Price's original
units in the trust. (In these Reasons referredsto
‘Mrs Powers evidence as to advice on the
company records')
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(5) Itisto be inferred from the fact that the girdoner acted
as counsel for the Powers at the trial of the 1998
action that he knew or ought to have known befoee t
trial that Mrs Powers proposed to give evidenceha
terms referred to in the preceding paragraph.

60 The practitioner admits these facts, save to demyadted for the
trustee (which does not appear to be material toe th
Complaints Committee's case), that he does nottasghat Mrs Powers
said in evidence (because he does not now remenanet)that he denies
the inference sought to be drawn. He further denie

(1) Mr Price confirmed any aspect of the allegddtesl oral
agreement in his presence;

(2) he was present if and when Mr Price agree@itaburse
half of the Powers' costs of the 1995 shares gction

(3) he advised Mrs Powers to record anything inbibeks of
the company if in fact she ever did so;

(4) he had any reason to believe that he was likelge a
relevant witness of fact in the 1998 units action.

61 It is important to appreciate the narrow basis upamch the
Complaints Committee has supported its claim that gractitioner had
reason to believe he was likely to be a relevammess of fact. This is
that the practitioner knew or ought to have knovefoke the trial that
Mrs Powers proposed to give the evidence she didnenor both of the
two specific matters identified, namely evidencet@sharing costs and
evidence as to advice on the company records. bdses for this
knowledge, actual or imputed, is said to be anrémfee drawn from the
practitioner acting for the Powers in the actiolt.is implied from this
contention that to the extent the practitioner krmewught to have known
of such proposed evidence, he ought to have apgpeecithat he was
likely to be a witness to affirm or otherwise heridence as to his
involvement in relation to them.

62 The pleaded case is not, as was sometime suggéstethe
Complaints Committee's submissions and cross-exdioim that
irrespective of the evidence Mrs Powers proposedjive or gave in
relation to the matter, the practitioner ought &vén appreciated from his
involvement in preparing the case that he wasylikelbe a witness as to
the making and terms of the related oral agreement.

Page 21



[2010] WASAT 178

63 It was necessary for the Complaints Committee tee hdentified
with some particularity the basis upon which itirtla the practitioner
knew or ought to have known he was likely to giuelsevidence and the
nature of the evidence which it maintains the ptiager might have been
called upon to give in the action. However, havidgne so, it is
necessarily confined to that basis. It follows omr reading of the
Complaints Committee's pleadings, and as was ralaedg the hearing
with its senior counsel, Ms Cabhill SC, if we ar¢isfeed on the evidence
that the practitioner did not know or could nots@@ably have foreseen,
that Mrs Powers proposed to give the evidence alie gn these specific
matters, the Complaints Committee's case wouldeohade out.

64 The general principle is that a legal practitiosapuld not accept
instructions to act as counsel in a case in whielh#s reason to believe
that he is likely to be a witness. Ms Cahill reéerto r 13.1 of the Law
Society of Western Australia Professional ConduateR to this effect.
Both parties referred t€hapman v Roger$1983] 1 Qd R 542 at [544-
545] where it was said that, unless unavoidablei(fstance in complex
commercial cases), it was unwise for a firm of gtwrs to act for a
person in proceedings where a solicitor from then fivas likely to be a
witness in those proceedings.

65 Mr Viner's research also turned u@owellvIn De Braekt
[2007] WASC 4 Powell) and Holborow v MacDonald Ruddef2002]
WASC 265 Holborow). He cited these authorities for the proposition
that the court will not always intervene to restraisolicitor because of an
actual or suspected conflict of interest. He swbdmnoreover, that a
higher likelihood of transgression is required &finding of misconduct
in disciplinary proceedings than for a restraint awil proceedings.
Powell stands for the proposition that whether therelikedihood of the
practitioner being called upon to give evidencéoide tested from the
standpoint of a fair-minded and reasonably informoéderver; and that
there may be exceptional circumstances which pdecla practitioner
being restrained from acting even where there ishsa reasonable
likelihood.

66 With respect toHolborow, we do not think that, as Mr Viner
submitted, the decision requires an ‘'unequivoctlagson' before the
jurisdiction may be invoked to restrain a practigo where the grounds
are that she or he is likely to be a witness. kektthat qualification was
made in the context of the exceptional grounds wiarere relied upon in
that case and where the restraint proceedings Wwewaght by the
practitioner's former clients' former solicitors.In the immediately
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preceding passages of the judgment, the court figgéghe principle that

a practitioner who is likely to be a witness inase& should not act; and
second the principle that where it is shown thareahis a risk that a
practitioner will disregard his overriding dutyttee court this will usually

require a restraint. In each case there is noaeberto a requirement for
‘unequivocal’ proof.

Further, we do not accept the submission, madeowitBupporting
authority, that a higher threshold is required fhsciplinary than for
restraint proceedings. Although the basis for epgtsdiction is the
potential for conflict between the practitionerigtylto the court and duty
to the client and the principles from each jurifdic may inform the
other, there will inevitably be different considégoas. For example,
disciplinary proceedings generally take place aftee conduct in
guestion, when the facts including the course @& thal are mostly
known. The concern is not, as commonly the caserestraint
proceedings, with evaluating the risk of conflichdathe possible
disadvantage for the client in removing the prawtiér without the benefit
of such facts. We think that in disciplinary predags the position of a
practitioner is sufficiently protected by the stgén of evidence and the
actual persuasion required Byiginshaw.

We do however accept the practitioner's submigsidhis extent. In
the case of a possible conflict of duty based uaquractitioner's prior
representation of a client, it will usually be nesary to identify with
some precision the confidential information saidh&we been imparted by
the client and which is at risk. Similarly, in @ase based upon the
likelihood of the practitioner being a witness e tproceedings, it will be
necessary to identify with some precision the awde which it is
contended the practitioner was likely to have besled upon to give and
of circumstances known to the practitioner as ®rhature and value of
that evidence.

As set out above, the Complaints Committee idaditwo aspects
of Mrs Powers' evidence which on its case the pi@oer, because he
acted for the Powers in the preparation of thesecaught to have known
she proposed to give, such that he was likely t@a Ipelevant witness of
fact (impliedly) to affirm or otherwise that evidsn

Mrs Powers' evidence as to sharing costs

70

As to the evidence given by Mrs Powers concerrasgéects of the
related oral agreement' said to have been confirbyetr Price in the
presence of the practitioner (above), Ms Cahillfcored in answer to
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guestions from the Tribunal that the ‘aspects’ eoafined to the
agreement on costs sharing. To the extent the @GomgpCommittee
maintains the distinction in its plea between MeosvErs ‘confirming' and
‘agreeing’ the issue of costs (and this was nastanction made by the
trial judge when deciding the matter - below), dtsse is in effect that
Mrs Powers gave evidence to the effect that thetipicmer was present
when Mr Price agreed or confirmed his agreementréimburse half
the Powers costs of the 1995 shares action'.

As to this matter, the issue between the partiethén 1998 units
action was not that Mr Price had agreed to meeslmse of the costs (he
had said he would do so in a letter to the Powatsdd14 February 1997),
but rather whether, as the Powers claimed in tbegadings, and in their
witness statements standing as their evidence ief, dhis was to be a
personal liability; or as Mr Price contended, hieare of the costs, as
theirs, was to come from their respective intergsthe trust funds.

Mrs Powers said in her witness statement dated #01,
prepared by the practitioner, that in late 1995Rberers and Mr Price
were together at the trust property. On one ooocaat a forest on or
nearby to the property where they had met to gscdlte ashes of
Mr Ryan's body, they confirmed arrangements dismliss the previous
eight weeks (at the trust property). This includédt 'Price would
indemnify us for and pay one half of the legal sasturred by us in the
[1995 shares action]'. Although the date of thisasion is not specified
she said that the writ in that action was issuedtshthereatfter.

Notwithstanding this evidence, under cross-exanundtirs Powers
said that in the course of a conversation betwhkemptactitioner and her
concerning the costs of the 1995 shares actionhati¢urned to Mr Price
and said that the Powers could not afford thesescoShe said Mr Price
had responded: 'Yes you can. It will come ouheftrust and | will share
that cost with you'. She confirmed this was saidhe presence of the
practitioner.

White J incorporated this evidence of Mrs Powersdeun
cross-examination in his reasons. He found onlbgs [at 53] that the
agreement between the parties was that if theyedagontrol of the
company and the trust (by the 1995 shares actiba)legal costs would
be borne by the trust so that each beneficiaryuteg Mr Price) would
in effect contribute a like amount. 'Mrs Powerstaiaty understood that
to be the agreement with Mr Price'. White J [dtddhstrued Mr Price's
letter dated 14 February 1997 on this basis.
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The practitioner stated in his evidence before s His witness
statement and affirmed in cross-examination) iatreh to this aspect of
Mrs Powers' evidence that 'l did not know before ¢tihoss-examination
[of Mrs Powers] that such was her belief or tha¢ stould give that
evidence'. He said that in her witness statenséiet made no suggestion
that | was present at the time' and that 'in teparation of the statement
at no time did Mrs Powers say or indicate to me s believed that |
was present’. The practitioner said that he knemnfhis instructions
from Mr Powers that his evidence was that he (tfzetgioner) was not
present when the agreement concerning costs waheea When
Mrs Powers gave this part of her evidence undesseexamination the
practitioner determined that 'he would let thelttake its course with
Mr Powers' evidence, expecting that he would cainttanis wife with its
consequences for her credibility and that, theegfdarwas not necessary
for me to say anything to the Court or to removeseffyas counsel’. That
was an improper position to take for reasons empthbelow. For present
purposes however, the issue is whether in the kftthe practitioner's
evidence it is open to find that he knew or oughthtive known that
Mrs Powers proposed to give the evidence she gaweleru
cross-examination in these terms such that (a€tmplaints Committee
contends) he had reason to believe he was likelgeta witness and
therefore ought not to have acted.

In testing the practitioner's evidence in this extp Ms Cabhill
referred to the affidavit of MrPrice sworn 9 Apti®99
(Mr Price's affidavit) in support of his application in the (continuing)
1995 shares action to restrain the practitionenfexting. Mr Price there
deposed over some pages to conversations in Octé8érand May 1996
between the Powers and him in the presence of thetigooner, and
involving the practitioner, about sharing coststarms similar to that of
Mrs Powers given under cross-examination. Ms Capilt to the
practitioner that in preparing Mrs Powers' witnestatement, the
practitioner must have considered Mr Price's assertand that in
consequence that Mrs Powers would be examined erstibject. (It
might have been helpful if Mr Price's affidavit hden pleaded in
support of this ground. However, although the wiiaoer by the opening
submissions noted in the application the lack oy gheaded facts
supporting this ground, no challenge was madestase).

The practitioner's reply to these questions wag taPrice's
affidavit was not present in his mind at the tineewas preparing for the
1998 units action. His evidence was that he didraekew, or could not
remember having reviewed, Mr Price's affidavit iregaration for the
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1998 units action. He said that the restraint @edings had lapsed. In
re-examination he added that the affidavits for tbstraint proceedings
were on the 1995 shares action file and not onl888 units action file.

The practitioner also said that to the best of i@sollection, in his

evidence in the 1998 units action Mr Price had matle similar claims

either in his witness statement or under cross-exatmn. (This best

recollection was elevated to a statement of fatdténpractitioner's closing
submissions). As a matter of probabilities, thegeation seems unlikely
given Mr Price's earlier affidavits, his pleadedsesathe trial Judge's
finding of Mr Price's understanding of the costseagent [at 12] and the
indirect evidence before us (the part of the trapsén the 1998 units

action showing an exchange between counsel) tha®ridde had given

evidence in the proceedings of conversations with practitioner.

However, neither the practitioner in support of kssertion, nor the
Complaints Committee in challenging it, was ablgtoduce the relevant
parts of the transcript showing Mr Price's evidenéé¢ the same point in
his cross-examination, the practitioner also dertieat he knew that
Mrs Powers was likely to be cross-examined aboet ¢bsts sharing
agreement having been made in his presence.

We regard the practitioner's evidence that he didmfact review or
could not recall reviewing Mr Price's affidavit €d in the restraint
proceedings in preparation for the 1998 units actis implausible. The
affidavit dealt with an important issue between pagties in the latter
action, namely the making and terms of their agesgrfor sharing costs,
and directly addressing the issue whether Mr Rrishare was to come
from his own funds or from his interest in the tru$he Powers' pleaded
case was that it was Mr Price's refusal to honbeir tversion of this
promise (that he was personally responsible forshare) which entitled
them to refuse to re-appoint him a director anccpre the trustee to re-
iIssue the units. It was inevitable that Mr Priceuld base his version of
the agreement (that his share would come fromrtls¢ tunds) on what he
had deposed to at considerable length in his eaaffedavit. It would
have been negligent for the practitioner to havepared for the
cross-examination of Mr Price without having madadelf familiar with
this affidavit. He would also have been remiss twohave taken his
clients through the affidavits to prepare themdass-examination on the
conflict between their testimony and that of Mrderiand in relation to
Mrs Powers, to ensure she was prepared for craasiaation on her
earlier affidavit filed in the restraint proceedmglt follows that we also
regard as implausible the practitioner's claim tieatlid not anticipate that
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Mrs Powers would be cross-examined on Mr Pricesgréisn as to the
making of the costs agreement.

Moreover, the affidavits, including that of the giiioner himself,
were filed in proceedings to restrain the praatigiofrom acting because it
was contended he had a conflict of interest; tBatbecause he owed
duties of loyalty and confidentiality to Mr Price hieh would be
compromised by his acting for the Powers in the81@8its action and in
the continuing proceedings in the 1995 sharesractithat was hardly a
matter which the practitioner would have overlookedhot adverted to,
including because the papers were filed in a reéléite. As noted above,
a second restraint application was made and swggpdiy a further
affidavit of Mr Price in the 1998 units action, atlde service copies
presumably filed by the practitioner in his 1998tsiaction file. As late
as July 1998, Mr Price was threatening restrairdceedings in the
1998 units action. (We recognise that the pract@r was not
cross-examined on these last matters).

In the event, we do not think it necessary to makermal finding
on the truthfulness of the practitioner's evidewcethis point, having
regard to the manner in which the Complaints Comemiformulated its
case. This was that the practitioner ought to haesvn that Mrs Powers
would give evidence that in the practitioner's preg Mr Price had
agreed or confirmed agreement to reimburse half dbsts of the
1995 shares action. That is, the Complaints Cotamihas in effect
assumed the correctness of Mr Price's version ehtsvrecited in his
affidavit, at least in relation to the practitiorteing present, and founded
this ground of complaint on that premise. Howewveof only was
Mrs Powers evidence under cross-examination contoathe narrative of
events in her witness statement (as recounted abavevas also
contradicted by her earlier affidavit sworn 5 M&89 in answer to
Mr Price's affidavit in the restraint proceedingShe there said that the
conversations in the presence of the practitiongout costs being
recovered from the trust, which Mr Price had swtrn'did not happen’
and that the practitioner's advice had been thatPtwers were
themselves personally liable for the costs of tB851shares action. She
also swore that in about March 1996, Mr Price hgr@éed to contribute to
the costs (presumably a reference to the conversatin the forest,
subsequently said to have been in October or Noeed®05) and that
her understanding of his letter dated 14 Febru@8ylwas that Mr Price
agreed to be personally liable for his share of twsts. (See
paras 14 - 16, para 17, para 22, para 26 and para 2
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For completeness, we mention that had the prao#tidelieved
Mr Price's version of events and that in conseqgaidvics Powers would
ultimately give evidence that the agreement hacdh Imeade or confirmed
in the practitioner's presence, then grave quesivuld arise concerning
first the practitioner's affidavit sworn 15 JanuaB99 in which he in
substance rejects Mr Price's version of events;s@oond in that he put
forward witnesses, the Powers, whose evidence le&v ko be false in
relation to their version of the making and terrhthe costs agreement.

It follows that in our view, the practitioner knew ought to have
known from Mr Price's affidavit that Mrs Powers Ja@u be
cross-examined about the agreement as to sharstg ltaving been made
or discussed in the practitioner's presence andrwibe as outlined in
Mr Price's affidavit. This arguably made the pitemter a potential
witness. However, this is materially differentrfrahe contention that the
practitioner knew or ought to have known that MosvBrs proposed to
give the evidence she did as to sharing costs.t iShahat Mrs Powers
proposed in effect to give a different version lod agreement as to costs
from that contained in her witness statement ahldast in relation to the
practitioner's presence, to adopt Mr Price's varsibhow the agreement
was made or confirmed. The practitioner was @dtitio presume that
Mrs Powers would maintain her version of eventsedasn her earlier
affidavit and witness statement, rather than give inconsistent versions
of the agreement. We think that was so, whetherobhe had reviewed
Mr Price's earlier affidavits in the restraint peedings.

The manner in which we find that Complaints Comea's case must
fail was not put in these terms in the practiticmesral and written
submissions. Further, no reliance has been plagedither party on
Mrs Power's affidavit in the restraint proceedindds Cahill mentioned
in oral submissions only that the affidavits in tlestraint proceedings
‘contain evidence which is relevant to this appilocd. Nevertheless, we
think the nature of this defence is apparent froeiose reading of the
grounds of the application and having regard to ¢imérety of the
evidence. Moreover, on one reading of the Comdadommittee's
closing submissions (see paras 3 - 5) it appedrave been anticipated.

Mrs Powers' evidence as to advice on the companyoads

84

In Mr Viner's closing submissions a challenge islen#o this part of
the ground. This is on the basis that the appdioatontends that the
practitioner was a likely witness only in relatiém the evidence as to
sharing costs; not as to the company records. fdnsas the
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Complaints Committee's contention is based on Mgdps' evidence as
to the relinquishment of Mr Price's units, we thitle pleading clearly
covers this. However, to the extent the evidertated to the treatment
of shares in the company's records, we regard dBisoutside the
Complaints Committee's case.

The threshold issue is whether in fact Mrs Powanrseghe evidence
alleged by the Complaints Committee in its appiowat White J found
that the records of the company disclosed that ieR? holding of
10 ordinary units had been removed following thedll8greement.
His Honour pointed out that if Mrs Powers' casd tha 1991 agreement
was made after Mr Price's bankruptcy was corrbetunits ought to have
been shown as belonging to the trustee in bankyugtis Honour found
there was no satisfactory explanation from Mrs Revas to why they had
been removed and no such entry recorded: 'she edlatm have been
acting at all times on the advice of her accoungauak lawyer'.

A review of the transcript of Mrs Powers' evidempeg into evidence
by the Complaints Committee does not support iggnctlthat she gave
evidence as to receiving advice from the practgroim recording in the
books of the company the relinquishment of Mr Psiagiginal units in
the trust.

Ms Cahill referred first to the transcript of Mrewers'
cross-examination as to how Mr Price's shares & dbmpany were
transferred out of his name. Mrs Powers gave egel@bout questioning
her accountant and the practitioner about regigiethe shares. At
another point, asked about the transfer of the eshaMrs Powers
answered: 'l truly don't know. We left everythitmagdo with the company
with Mr Pawlak, having been advised by the law wiha situation was
and this is what he came up with'. (Mr Pawlak veas accountant
engaged by the Powers on behalf of the trust).ariither time, asked
about signing the company returns which omitte@nexfce to Mr Price
holding a share, Mrs Powers said she had signes thecause 'we have
accepted Mr Pawlak's and Mr Caine's advice'.

Clearly these sections of her evidence, dealindy whares rather
than units, and expressed in vague terms (it may fheen Mr Pawlak
who advised on the Ilaw), fall short of establishinthe
Complaints Committee's case that Mrs Powers' eggl@nsubstance was
that 'she had acted on the advice of the pracéitiand her accountant in
recording in the books of the company the relinigoient of Mr Price's
original units in the trust'.
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We should mention for completeness the practitisnevidence on
the matter. In both his witness statement and rundess-examination,
the practitioner denied he gave the advice conegriihe company
records upon which the Complaints Committee reliedressed under
cross-examination the practitioner conceded onlgt the gave some
general advice that the company records needee fmubin order. We
see no basis why that evidence ought not be aatepte

Ms Cabhill submitted that the fact that the prastier was solicitor
and counsel in preparing the Powers' case oudidue alerted him to the
possibility that Mrs Powers would be examined or Hubject of the
company's and the trust's records. Further, thatRdwers might have,
on the practitioner's case, deposed to not hawwegived advice from
him, so as to make it likely that he would be ane#is to confirm or
otherwise that story. Again, however, that is nbbw the
Complaints Committee has pleaded its case; narmatyie ought to have
anticipated that she proposed to give the evidertteh she did. Even if
the practitioner might have anticipated she wouddexamined on the
records, it does not follow that he was to anti@pthat she proposed (on
the practitioner's case) in effect to invent eviemhat the practitioner
gave advice to her in the terms alleged.

Our finding on this point is sufficient to defeaetcomplaint on this,
and the following ground, based upon Mrs Powerdexnge as to advice
on the company records. The proceeding on falsdeerwe ground
(which is discussed next) therefore only concerms Rbwers evidence as
to sharing costs.

The proceeding on false evidence ground

92

The Complaints Committee pleads:

(1) In the alternative to the contention (aboveattlhe
practitioner knew or ought to have known that
Mrs Powers proposed to give the evidence identified
[relevantly Mrs Powers evidence as to sharing ¢ote
practitioner knew his client, Mrs Powers, gave mneoct
evidence in the proceedings and in breach of his
professional obligations:

(a) took no or no sufficient steps to gain instiuts to
inform the Court that the evidence set out above wa
incorrect; or

Page 30



93

94

95

96

97

[2010] WASAT 178

(b) as the instructions were not given to ceasactdor
Mrs Powers.

Although these matters are denied in the pracsgtisnreply, in his
witness statement the practitioner admits that Rénwers (on the
practitioner's case) gave incorrect evidence iaticel to the agreement to
share costs. In his evidence the practitioner atapains to describe
Mrs Powers' evidence as mistaken rather than infitdut

It will be recalled that the relevant evidence givainder
cross-examination was that Mrs Powers had saidithdte course of a
conversation between herself and the practitionacerning the costs of
the 1995 shares action, she had turned to Mr Paicd said that
the Powers could not afford these costs. SheMaidrice had responded
‘Yes you can. It will come out of the trust andill share that cost with
you'. She confirmed this was said in the presehdtlee practitioner. Itis
the last evidence which the Complaints Committezrieed upon as the
basis of its complaint.

On the practitioner's case before us, Mrs Powegrderce was false
(whether deliberately or not is not material) os imstructions generally
and in relation to his being present at the tineehis own knowledge.
Nevertheless, based on what he understood Mr Pawmrisl say, namely
that the practitioner had not been present atdleant conversation, the
practitioner said in his witness statement thadétermined that ‘he would
let the trial take its course with Mr Powers' evide, expecting that he
would contradict his wife with its consequences lier credibility and
that, therefore, it was not necessary for me toasgyhing to the Court or
to remove myself as counsel'. The practitionerghbuo support this
decision in his reply and in written submissionssemntially on the basis
advanced in his witness statement and on the additimatters we
address below.

We think that in the circumstances the practitiemdecision, even
with the benefit of the submissions elaboratingtba exercise of his
'Independent judgment’, was indefensible.

During a hearing in which he was counsel, a witnasd client
whom he had called to give evidence made a staterneder
cross-examination which on his instructions anchito own knowledge
was false. From that moment and thereafter, thetGeas misled with
respect to this evidence. With respect to thetpi@wer being present
during the conversation, this was not a trivialailet An assertion that a
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lawyer was present when a promise was made by posop party gives
that assertion added weight; and more so, wheratlager is present in
court.

The fact that (ironically) this part of Mrs Poweesidence supported
Mr Price's version of events and was relied uponth®y trial judge in
preference to the version in her witness statemgnhot presently
material. From the practitioner's point of viehe trial judge was misled.
This was not a situation where the practitionerhnigave believed that
his client had merely departed from her witnessestant, perhaps with
the benefit of further reflection. On his evidertoeus, the practitioner
knew the aspect of her evidence concerning high@iesent was false.

The principles are well established. Kyle Ipp J said [at 12]:

It is a basic precept of the legal profession taatyers owe a duty of
honesty and candour to the Court. It is the gerery of lawyers not to
mislead the court by stating facts which are untanemislead the judge as
to the true facts, or conceal from the Court fadtéch ought to be drawn
to the judge's attention, or knowingly permit aenotito deceive the Court:
Rondel v Worsley [1969] 1 AC 191; Saif Ali vSydney Mitchell & Co
[1980] AC 198, Tombling v Universal Bulb Company Ltd,
Vernon v Bosley (No. 2), Unioil International Pty Ltd v Deloitte Touche
Tohmatsu (No 2) (1997) 18 WAR 190 at 193

The importance of the rule was expressed by Pdr|ar66]:

At heart, the justification for this duty, and theason for its fundamental
importance in the due administration of justicethiat an unswerving and
unwavering observance of it by counsel is essettiataintain and justify
the confidence which every court rightly and neagBs puts in all
counsel who appear before it.

The decision of the practitioner to do nothingdaling Mrs Powers'
evidence of the conversation meant that the piagt in effect
'knowingly permitted his client to deceive the GbuiThe proper course
for the practitioner to have taken at this stags atathe first opportunity,
if necessary during the cross-examination withldae of the Court, to
have sought a conference with his client, raisedhtter of the incorrect
evidence with her, and sought her instructionsitorm the Court and the
opposing party that she had erred in this aspetieofevidence. If she
declined to do so, the practitioner's duty wasaisaer whether he ought
not to withdraw from the case.

The decision inKyle also exposes the error in the practitioner's
reasoning that he might proceed without takingoachecause his client's
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false statement would be ‘contradicted' by Mr Pewaard (presumably)
the misleading of the court would then cease. Ipgid [at 20]:

There was some discussion concerning the fact ttietappellant only
intended to create a false impression for a shertog, that is until

Mr Beyer was asked in evidence in chief how theddseme to be signed.
The point is, however, that once a practitioner hi@sached his duty by
knowingly misleading the Court for a perceived it advantage, it
matters not (for the purposes of determining whetbeofessional

misconduct has been committed) for what periodiroktthe court was
misled. Professional misconduct has then beemledtad. Of course, if
the court was misled only for a relatively shortipe of time this may be
relevant to the punishment that follows: but itmsnaterial to whether the
practitioner is guilty of misconduct.

103 The facts inKyle were different from the present insofar as it was
counsel in that case who actively misled the cdayt moving an
amendment and opening the case on a basis whi&ndve to be false.
The principle however remains applicable. In thacptioner's closing
submissions Mr Viner sought to distinguiklyle on the basis that Ipp J
required for the application of the principle th#te practitioner
'knowingly mislead the Court and that 'an intention to deceaweact
dishonestly is a necessary element of misleadiegCthurt’. However,
that part of the judgment in which these expressime used, was made
to contrast the case where 'a practitioner inndgenisleads a court that
is, without knowledge that the court is being ndsleThat these passages
were not intended to mean that in order to offamal practitioner must
proactively make the false statement (a&yte) rather than standing by
and taking no action upon it being made (as herajade clear later in the
judgment:

If after making a factual allegation in a pleadithgt is before the court
(and thereby leading the court to believe thatalegation in question is
part of his or her case), a lawyer discovers thatallegation is false, the
lawyer will mislead the court if he or she failsdisclose the true position:
cf Vernon v Bosley (No 2) [1997] 3 WLR 683 at 698.

104 Clearly the same principle operates with respea\vidence given
in Court.
105 There are other difficulties with the decision whithe practitioner

took. First, as White J's reasons disclose, tlimitéedly confusing)

evidence under cross-examination which Mr Powenge gappeared at
one point, to support his wife's evidence that dmzussion at least
concerning Mr Price's obligation to contribute tists had taken place in
the practitioner's presence. Still the practitiotie not act. Second, even
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if Mr Powers had given unequivocal evidence conttady his wife, the
practitioner was not entitled to assume that tked judge would accept
that evidence over that of Mrs Powers; much lesst(@ practitioner
appears to say in his witness statement in relaboher advice on the
company records) to assume the judge would rejecefiidence on the
basis that the practitioner was not called to sugpo

Mr Viner's opening submissions also point out ttiedre was no
observation or admonition by the trial judge suggegsthat the position
of the practitioner, acting as counsel, was commedor conflicted or
that he should not continue; nor was there anylehgé by opposing
counsel to the practitioner continuing to act asnsel. As to that, to the
extent it is regarded as established (and it is thet whole transcript for
the 1998 units action not being available), neitther trial judge nor the
opposing counsel were in the position we are tgguavith the benefit of
all of the relevant material, the propriety of firactitioner's conduct.

At the end of his cross-examination, the Tribunakeal the
practitioner whether, with the benefit of hindsighithout the pressures
and distractions of the trial, he now considereat the appropriate course
was to have sought instructions from Mrs Powerdisolose to the Court
that this aspect of her evidence was not, as thetiponer believed, true.
To his credit the practitioner, in these circumst®) acknowledged that
such was perhaps the appropriate course. Thaession does not affect
the immediate issue of misconduct, although it imayelevant to penalty.
It is when a practitioner is under the pressurea tifal that he must be
most astute to meet his obligations as an offiténe Court.

In our view, in the circumstances, it was not proper the
practitioner to elect to do nothing and hope thet witness's false
testimony would be contradicted so as not ultinyake&d to error on the
part of the judge. The practitioner's duty washave raised the matter
with his client at the first opportunity and sougfist correction. To this
extent this part of the Complaints Committee's i@ppibn is made out.
However, this was not a case where the practiti@new in advance of
the false statement and maintained it before tiiet ¢as inKyle). Rather,
on our findings, this was a case where withoutrprarning (in relation
to his clients' proposed evidence), the practitiomes confronted with the
witness making an incorrect statement during ceossnination. The
practitioner, we accept, believed the error woukl d¢ontradicted by
Mr Powers. He was, as he said in evidence, irffecwlt position. The
practitioner made a decision in that respect whiely be described as an
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error of judgment. That does not of course preziutl being
unprofessional conduct.

109 In all of the circumstances, we think the pract&ds conduct to a
substantial degree fell short of the standard efgtofession, such as to
constitute unprofessional conduct as expressé&ylm For the purposes
of the LP Act, we regard the conduct in the circtanees as constituting
unsatisfactory professional conduct rather than tnere serious
professional misconduct.

The misleading answers ground

110 The Complaints Committee's contentions in relatorthis and the
following ground (the false witness statement gcjuare as follows:

(1) The practitioner was asked by the Complaints:\@dtee
in mid-2002 to provide a response to a complaintiena
by Mr Price in relation to certain of the practier's
conduct in the course of acting in the 1998 ursteoa.

(2) By letter dated 23 July 2002 to the
Complaints Committee the practitioner represetadtie
Complaints Committee that he had no personal
knowledge of the related oral agreement and thexefo
had no relevant evidence to give in the 1998 w@aut®n.

(3) The practitioner was asked by the Complaints:@dtee
in August 2003 to provide a response to a complaint
made by Mr Price in respect of the contents of an
affidavit sworn by the practitioner on 15 Janua®@9 in
the 1995 shares action, this being the practitisner
affidavit opposing Mr Price's application to restr&im
from acting further in that action.

(4) By letter dated 21 August 2003 to the
Complaints Committee the practitioner representethé
Complaints Committee that he had no personal
knowledge of the related oral agreement and thexefo
had no relevant evidence to give in the 1998 waut®n.

(5) In about August 2004 the practitioner provideditness
statement (the witness statement) to solicitorsn the
representing the Powers in the 2002 units action.
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In the witness statement the practitioner madbe
following statement:

Since about 1996, my instructions from the Poweesewthat
there was an agreement between the Powers, PddBaaeley
that Bazeley would be admitted to the trust in gedtion of all
the work he had done on the farm since 1992.

The effect of the practitioner's statementha preceding
paragraph was:

(@) that the practitioner had since about 1996 knotv
the related oral agreement or, at least, some tspec
of that agreement;

(b) directly inconsistent with the representatisas out
above by the practitioner to the
Complaints Committee that the practitioner had no
personal knowledge of the related oral agreement
and therefore had no relevant evidence to give in
the 1998 units action made.

In the context of the practitioner's statememtthe
witness statement, the practitioner intentionally,
alternatively, recklessly misled the
Complaints Committee in  his letters to the
Complaints Committee  dated 23 July 2002 and
21 August 2003 that he had no personal knowleddgleeof
related oral agreement.

Alternatively to the preceding paragraphs,ha tontext

of the representations made by the practitioneth®
Complaints Committee in his letters to the apphiacated

23 July 2002 and 21 August 2003, the practitioner
provided a witness statement to the solicitors then
representing the Powers in the 2002 units actian hie
knew was false in a material particular, alterrativ
which the practitioner made recklessly, not caring
whether it was true or false in a material paracul
namely that the practitioner had since about 1986k

of the related oral agreement or, at least, sorpecss of
that agreement.
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The practitioner does not dispute the facts (asosgp to the
conclusions in sub-paragraphs (7) - (9) above)gpixthat he says there
was one error in his witness statement in the 2008 action. It was
in 1998, rather than 1996, that the Powers insgttutim with respect to
that aspect of the related oral agreement by wMclBazely would be
admitted to the trust. The practitioner by hislyepnd in evidence
continues to assert he had no personal knowledgtheofrelated oral
agreement and maintains that what he representad ianswers to the
Complaints Committee was not misleading and thathiness statement
was otherwise true and correct.

This ground in its terms requires proof of the ptamer's alleged
state of mind - intention to mislead or recklessndsis in two parts. The
first concerns the Complaints Committee's request &n answer to
Mr Price's letter dated 22 January 2002. Thisetetincluded the
complaint that notwithstanding that his solicitored warned the
practitioner that he might be called as a witneésbeatrial because he had
drafted the deed (recording the 1991 agreement}, actitioner
continued to act to prevent him being called asimess, as (it was
asserted) his testimony would have been harmfuh&Powers. The
practitioner's response to this part of the grommatuded that he did not
give evidence at the trial because he had noné&vé dHe said the issue
was not the deed but the collateral dealings (thathe related oral
agreement) between the Powers and Mr Price of wimehhad no
‘personal knowledge'.

The second part of the Complaints Committee's gtafrcomplaint
was raised in its further letter to the practitiodated 11 August 2003. In
relation to whether the practitioner was a possiéness, the
Complaints Committee noted that he had allegedlgnba party to
discussions involving Mr Price in relation to vargoaspects of the related
oral agreement including the role of Mr Bazeleydahe sharing of
costs). The practitioner responded in his lettged 21 August 2003. He
provided and referred to an affidavit of Mr Powersworn
2 February 2002. This affidavit was made in ansteethe injunction
sought by Mr Price against the disbursement ot fiwsds following the
compromise between the Powers and Mr Hayes. Tifidawt had set
out the Powers' version of the related oral agre&émn relation to this,
the practitioner said:

| was not present when the agreement [the relataldagreement] was
made.
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Mr Powers' affidavit also referred to the meeting 1® June 1998
between the Powers and Mr Price at which Mr Prieel ldenied the
agreement by which Mr Bazeley was to become a tireand
shareholder of the trustee. The practitioner fzad he had been present
at this meeting but as to that:

I would not have thought that anything | saw orrdea would have been
admissible in [the 1998 units action] or would haveen a help or
hindrance to Mr Price. | was simply a witness tdisagreement between
the parties. | had no personal knowledge of theersatliscussed.

The Complaints Committee's case was notwithstandthgse
assertions, the practitioner had subsequently giméormation for and
signed his witness statement to the effect thahdw instructions from
the Powers that there was an agreement betwedétothers, Mr Price and
Mr Bazeley, that Mr Bazeley would be admitted te thust, giving rise to
the following alternative ground of complaint. Tredevant paragraph of
that statement had gone through various draftsréetotook its final
form. In oral submissions, the Complaints Comreitteferred us to
various correspondence between the new solicitwisttze practitioner in
this respect and to the entire correspondence bkatwehe
Complaints Committee and the practitioner on tHgesai.

The Complaints Committee's case in summary was thetn the
representation in his witness statement, the pi@otir clearly did have
personal knowledge of aspects of the related ayedeament, at least in
relation to Mr Bazeley, in respect of which he was position to have
given evidence. As it was put by Ms Cahill, thagtitioner might have
given evidence that at the time he received ingtms in relation to the
deed, he received, or did not receive, instructionglation to the related
oral agreement. Similarly he might have given emk about admissions
made by the Powers or Mr Price about the existenagherwise of that
agreement. He might have given evidence about esecf conduct of
the Powers. From that 'corroborative evidenceMa<ahill described it)
inferences might have been drawn as to the existand terms of the
related oral agreement. Moreover, insofar as thetpioner received or
did not receive such instructions or learned ohsagmissions and course
of conduct, he clearly had personal knowledge ohsu

In the practitioner's opening submissions thera ehallenge to this
ground of the application on the basis that it @ made clear what
‘aspects’ of the related oral agreement of whicls ialleged that the
practitioner was aware. Although this submissi@swot developed, nor
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was there a challenge to the cross-examinatioheptactitioner on this
basis, we think it has some merit.

It is clear enough that the Complaints Committdesdeupon that
part of the related oral agreement which concethedilleged agreement
to admit Mr Bazeley to the trust. However, thesenothing in the
paragraph of the practitioner's witness statemetied upon which
indicates he had knowledge of the related oraleagemt beyond this. To
the extent that in submissions and in the cross@ation of the
practitioner, the Complaints Committee sought tteed its complaint to
other aspects of the related oral agreement (iticpéar in relation to the
agreement to share costs) we think it goes outsdaeaded case and is
impermissible. Although we do not think that oonclusion would have
been different if other aspects of the related aggeement were relied
upon in support of this ground, our reasons arefimet to the
practitioner's knowledge of the alleged agreementerning Mr Bazeley.

The practitioner's response by his reply, and snelvidence, was that
he had assumed that the lawyers at the Complaortmtittee would have
understood what he meant by having no 'personalkuge’ of the
matters discussed; that is, that he had no knowledghe truth of the
statements made to him. Only the Powers had par&koowledge of the
truth of those matters. His view was that he cawgdtlhave given evidence
of his instructions or of statements made to hiroualthe related oral
agreement because this would have constituted r{iisaible) hearsay
evidence. He related in his witness statemenhis dpplication that he
had told the new solicitors for the Powers in telato their request that
he provide a witness statement in the 2002 unttergdhat he could only
give hearsay evidence on this subject. He alsourded that the relevant
paragraph of his witness statement had been clyalleand conceded in
those proceedings as containing hearsay mateuati@leted accordingly.
The practitioner said in evidence that until Ms Gajutlined the nature
of the complaint during the morning of the hearing,had not understood
In what manner it was contended that his statenanikl be regarded as
misleading.

In substance, we accept the practitioner's evidei¢e do not think
that, by the words used, the practitioner intended mislead the
Complaints Committee or that his use of those wordsstituted a
reckless attempt to mislead the Complaints Commiti&/e accept that by
the use of the words 'personal knowledge' the ipicaetr meant that the
practitioner was not present when the allegededlaral agreement was
made and so (as he understood) he could only gipermissible hearsay
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evidence, that is based upon what he was told ltgret about its making
and terms. We think that by referring in conteat his ‘personal
knowledge' the practitioner was indicating suche ¥¥s0 accept that the
practitioner did not understand the basis of thaigd of complaint until
the hearing.

The Complaints Committee submitted that in relatiorthe second
part of this ground, it had made known to the ptiacer that it was
addressing the fact of his being party to discussabout the related oral
agreement - not its making. This is not perhapsck=ar in the
correspondence as Ms Cahill suggests. The Compl@ommittee did
there put to the practitioner the conflict betwedrat the practitioner had
earlier responded and what he said in his witniegeraent. But we think
when he responded to this second letter the practit again used the
term 'personal knowledge' in the sense we haveitdledc This is made
tolerably clear in his response letter dated 21ust@003 when he gives
the description of his being present at the meedingshich Mr Price is
said to have denied the agreement with Mr Bazeldg.says that he had
no personal knowledge, that is, in effect that aegsed only what was
said about that agreement - not its making. @ hhsis we also reject
the Complaints Committee's submission that thetpiater did not raise
this explanation, that is based on the practitisnereaning of '‘personal
knowledge, in his responses to the Complaints Cateenat the time.

In  his evidence under cross-examination the praost
acknowledged that in using the expression 'perskmaivledge’ he may
not have turned his mind to his being in a positomive ‘corroborative
evidence' of this nature. We believe him in tlespect. We do not think
in the circumstances his response is thereforeetcebarded as reckless.
We accept the submission made on the practitioneelsalf that,
relevantly, he did not realise that there waslathat what he stated in his
response might have been false.

We are not suggesting that it might not have bepenoin the
1998 units action for Mr Price (or perhaps the Psyéo have called on
the practitioner to give evidence in relation te tlelated oral agreement
in the manner Ms Cahill suggested. That is, bamedis receipt (or
non-receipt) of instructions, statements made 1tm lor his observation of
the parties' course of conduct. So much was stemds/ counsel for
Mr Price during the 1998 units action. Contrary ttee practitioner's
closing submissions, we think such constituteducnstantial evidence
which would likely have been admissible either aggioal evidence
(relevant, independent of the truth of its conteatsunder an exception to
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the hearsay rule as constituting admissions. it haave been admissible
as evidence of a party's prior inconsistent stat¢rmed as going to credit.
It was not put on behalf of the practitioner tregdl professional privilege
would have precluded his being called by Mr Priset@a instructions

given to him by the Powers. That might have respligxamination of the
waiver of the privilege, again not a matter whichsvaddressed.

We mention that there is something rather artifieiaout much of
the parties' submissions concerning the technicakisb for the
admissibility of such evidence. For instance, tithé absence of
instructions about the related oral agreement cowt as Mr Viner
maintained, constitute 'prospective, concomitarretmospective evidence'
within  Wigmore's classification. The Complaintsi@uittee did not
make reference to this type of argument in seekingsponse from the
practitioner. Neither has it invoked these arguimiém the context of the
counsel as witness ground or some extension dhithat respect, these
technical arguments are unlikely to have been ptesethe mind of 'a
fair-minded and reasonably informed observer'. Ikerpart, we accept
the practitioner's evidence that he did not eitheing the hearing of the
1998 units action or in responding to the Comp&a@dmmittee turn his
mind to these issues.

However, the possibility of the practitioner beiragled upon to give
evidence of this nature (that is based on hisuestins) is not conclusive
of the issue before us. That is, whether in hispoase to the
Complaints Committee the practitioner was interdllyn or recklessly
intending to mislead the Complaints Committee. therreasons we have
given we do not think he was. Whether, objectiwegwed, his response
was in fact misleading, given the basis for the iadiility of his
evidence, is arguable, but does not fall for deiteation.

There are other circumstances which lead us toviene that the
practitioner was not seeking to mislead the CompaCommittee. It
seems to us inherently unlikely in circumstancesenh to the
practitioner's knowledge, the Complaints Commitiees in possession of
the relevant documents as to what had taken pthaethe practitioner
would, in the manner complained of, have soughtnislead the
Complaints Committee. We add, although it is afited weight, that
clearly the Complaints Committee was not in factsled by the
practitioner's response.
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The false witness statement ground
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This alternative ground is that by reference to tbperesentations
(above) made by the practitioner to the applicanhis letters to the
Complaints Committee dated 23 July 2002 and 21 Aug003, it follows
that the practitioner provided a witness statentieat he knew was false
in a material particular, alternatively which theagtitioner made
recklessly, not caring whether it was true or falsa material particular,
namely that the practitioner had since about 1996wk of the related
oral agreement or, at least, some aspects of tpaement. As we
understand, the argument is that to the extenttb®apractitioner denied
to the Complaints Committee that he had personawladge of the
agreement concerning Mr Bazeley, he could not Hbnesake this
representation in the witness statement.

This alternative ground of complaint may shortly disposed of.
Leaving to one side the question of the error endhte referred to, '1996',
there is nothing in the evidence to suggest tha phnactitioner's
representation in his witness statement concernirg nature of his
instructions from the Powers was false. Althoughraich was advanced
in the Complaints Committee's submissions at onetpae do not think
that a finding that the practitioner did not intend mislead the
Complaints Committee on the basis we have explasisave, that is
based on his use of the expression 'personal kdgelerequires a finding
of falsity in relation to his witness statement. the course of discussing a
witness statement with the new solicitors, the firaner said he did not
believe he had any admissible evidence to give.

Towards the end of Ms Cahill's oral submissions whéddressing
this ground, counsel also referred to the pracidrs error in referring
to 1996 rather than, as he now says, 1998. Textent this error is the
basis of the Complaints Committee's complaint efghactitioner making
a knowingly or recklessly false statement, we ar&ble to accept it.

When the practitioner was asked in evidence howame to make
reference to 1996 rather than 1998, his reasong werfollows. He
explained that the witness statement had been dtgwnvpy the Powers'
new solicitors (although obviously based on hisiegy that he was under
some pressure to complete the statement urgently that he was
recovering from typhoid at the time. It is of natiso in this context that
in the preparation of the relevant paragraph ofpteetitioner's witness
statement, the new solicitors included a date (189the wrong place. It
was in picking up this error and deleting the refee that the practitioner
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erroneously substituted '1996'. He also said facefthat he may well
have corrected the error between signing the sateand when he was
due to give evidence.

131 For the purposes of preparing his witness statentieatpractitioner
was being asked as to events which had taken plalesade earlier, and
it appears (from his correspondence) without theebe of his original
files which were with the new solicitors. The gigner, who by this
time was retired from legal practice, did not haveneeting with the new
solicitors, the information he provided being conmeated by fax or
telephone. In his response letter to the Com@dlummittee, the
practitioner makes clear that he first learned lnd tagreement with
Mr Bazeley in 1998. Importantly, in the practitets correspondence
with the Powers' new solicitors as to the termbisfwitness statement, he
again states (his letter dated 17 August 2004)hbkatwas first told of the
agreement with Mr Bazeley in about June 1998. HHd mo personal
knowledge' of that agreement. (In that letter Ise atates that he was not
a party to any conversation with Mr Price concegnihe costs sharing
agreement).

132 Although we accept that the date upon which thetpi@ner first
learned of the agreement with Mr Bazeley may haeenbof some
importance in the new proceedings, particularlyhis date was much
later than his preparation of the deed, we thirk nieking of the error
was no more than an oversight. Certainly we do thotk there was
anything in the reference to 1996 which might bgarded as the
practitioner deliberately seeking to obtain an atage for the Powers by
a misrepresentation. There is no evidence of sagi®desty or wrongful
intent in his conduct.

133 In the circumstances, we do not regard this eryothle practitioner
in his witness statement as constituting unprobesdi practice or
unsatisfactory professional conduct.

The improper advice ground

134 The Complaints Committee's contentions are asvislio

(1) In November 1995 the Powers and the executors f
Mr Ryan's estate commenced the 1995 shares adaiion f
the transfer of shares in the company by Mr Haye$ a
Mr Price to the Powers in accordance with the
1990 agreement;
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The practitioner was the solicitor of record fioe Powers
in the 1995 shares action;

Mr Price gave evidence on the Powers behalhattrial

of the 1995 shares action and for that purpose the
practitioner prepared a witness statement con@inin
evidence Mr Price proposed to give at the trial fvice's
witness statement);

The practitioner provided Mr Price with a comf
Mr Price's witness statement under cover of arlelited
15 September 2007,

Relevantly, in that letter the practitionerteth

In preparation for our meeting tomorrow | now fordaan
annotated copy of your statement dated 25 Marcfi.199

It would save a lot of time if you, Sheila and Alfthe Powers]
could consider the statement and the annotatiorierebehe
meeting.

Note that that [sic] 6 critical events have beemk®ad.
These events are critical because they are edsentiar case.

It is therefore essential that your statement ahd Powers
statement be in tune as to those events at led3¢rhaps you
could spend some time tonight going through théestant with
Alan and Sheila (ie the Powers) to iron out any psim

The material facts, save as to the practitionatent, are not denied
by the practitioner. By his reply however, theqiteoner contends that
his letter was not an attempt to encourage Mr Piicgive evidence
different from the evidence which he believed tothoe. The reply also
includes by way of explanation:

(1)

(2)

Mr Price was a 'fully participating' party toet action not
merely a witness of fact;

Mr Price and Mr Powers were members of the canmen
and had discussed the facts litigated in the 188%es
action both before and after the practitioner comreed
to act. This fact was disclosed in the course ha#f t
hearing;

Page 44



136

137

138

[2010] WASAT 178

(3) Mr Price provided advice and assistance toPieers
throughout the course of the litigation;

(4) Both Mr Price and Mr Powers were subject toomgis
cross-examination at the trial;

(5) The trial judge commented on the extent to Whic his
evidence Mr Powers may have recalled discussiottseat
meeting from the discussion of his evidence with
Mr Price;

(6) The Powers and Mr Price resided in Denmark #ed
practitioner practised in Perth.

(7) The objective of the practitioner's letter wims alert
Mr Price to the principal issues of fact and taielhis
evidence on certain matters which had occurredady e
as 1990, seven years earlier, and to questionestdite
evidence to be given by him, drawing attention to
difficulties with his evidence.

These matters were developed in the written sulionisdiled on the
practitioner's behalf which added:

(a) Mr Price was not a client of the practitioner;

(b) Mr Price's witness statement was to kengplate and the
basis for the evidence to be given by the Powers.

The matters (above) in sub-paragraph (2) (as ateslto the period
after the practitioner commenced to act), sub-pay(5) (which we
discuss further below) and sub-paragraph (b) se¢her to vindicate this
complaint than to justify the practitioner's conduc The matter in
sub-paragraph (3) meant that Mr Price was likelyshow the letter to
the Powers or relay its contents, and to encoutlage participation in
providing a common version of events. The othettens are of limited
relevance. We do not think these matters indiMlguaumulatively or
collectively constitute a defence to the charge.

In his opening submissions, Mr Viner also subnhts the allegation
IS dependent upon a proper construction of the svarded by the
practitioner and his 'innocent' intention in usthgse words. As to that,
the meaning of the words cannot be derived from phactitioner's
subjective intent at the time he wrote the lett&@heir meaning must be
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determined on the basis of how they would reasgniadlunderstood by
the recipient; that is based upon the ordinary nmgaof the words used.

In that respect, we think the effect of the wordstheir ordinary
meaning carry the import advanced by the Compl&otsmittee in
articulating this ground, that is, that Mr Pricenter with the Powers with
the objective to render the evidence that he prghos give at trial on the
critical issues of fact identified consistent witie evidence proposed to
be given by the Powers. Once that position ishedcwe regard the
practitioner's actual subjective intention as ofmiled importance
(although relevant to penalty). The offence layniting and sending the
letter in those terms. In any event we find, basedhe language of the
letter and the evidence generally, that the prangtr wrote it with the
objective identified. We do not think any othereirgretation is open on
the evidence.

Mr Viner also pointed out in the opening submissitimat the charge
was not that the practitioner intended that Mr &rshould fabricate or
concoct his evidence or give evidence that he wooldotherwise have
given in truthful testimony. We accept that thessb. The danger was
however, that in advising the parties to confehwiite identified purpose,
it would have this effect. It is relevant to nditat this was not a situation
where Mr Price was being asked to provide somethiripe nature of a
background paper to the case. The practitioner wasa position to
identify 'six critical events ... essential to otase'. In relation to the
evidence to be given on 'those events at lea#iteggractitioner expressed
it, and their separation from the body of evidewce other matters is
important in this context, he was concerned totsatthe parties in effect
reconcile their evidence (putting it ‘in tune' dmdning out bumps') so as
to present a consistent narrative.

The matter does not appear to have been spegifeadiressed in the
Law Society of Western AustralRrofessional Conduct Rules. Ms Cahill
referred us to the current version of tivgestern Australian Bar
Association Conduct Rules. These include at [43] - [45]:

A barrister must not suggest or condone anothesopesuggesting in any
way to any prospective witness (including a paftthe client) the content
of any particular evidence which the witness shagilge at any stage in
the proceedings.

A barrister will not have breached Rule 43 by egpieg a general
admonition to tell the truth, or by questioning dasdting in conference the
version of evidence to be given by a prospectivénass, including
drawing the witness's attention to inconsistenoiesther difficulties with
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the evidence, but must not coach or encourage itness to give evidence
different from the evidence which the witness badgto be true.

A barrister must not confer with ... more than ¢éamewitness (including a
party or client) at the same time, about any isgajeas to which there are
reasonable grounds for the barrister to believaay be contentious at a
hearing; (b) which could be affected by, or coufteat, evidence to be
given by any of those withesses; unless the barrstlieves on reasonable
grounds that special circumstances require sucmieience.

In the usual case, counsel in preparing a witnéateraent or
otherwise preparing a witness to give evidence, megperly draw
matters to the witness's attention, clarify maitepsestion and test the
witness's recollection of events and advise theest as to the course of
proceedings, including the likely nature and scopeross-examination.
In doing so, however, in no circumstances may celussiggest the
answer which the witness ought give or put the @gghunder pressure to
provide other than a truthful account of their evide; nor may a witness
be rehearsed, practised or coached in relationetio ¢vidence or the way
in which it should be given. See DA Ipp Lawyersities to the Court
(1998) 114 Law Quarterly Review 63 at 91 -2 (an article cited by
Mr Viner in a different context).

As a matter of best practice (as Ms Cahill putsiggal practitioner
should advise his witnesses not to confer togetherelation to their
evidence. Lay clients and witnesses are unlikelggdpreciate the need,
so far as is possible, for their evidence to bepraduct of their own
independent knowledge and recollection unaffectgdthie views or
evidence of others. That is the rationale (or oh#tnem) for an order for
witnesses out of court and for the practice by Whpcactitioner's do not
confer with more than one witness at the same time.

In a recent decision, an appeal was allowed beaafugee coaching
of the witnesses involved. Se®ay v Perisher Blue Pty Ltd
[2005] NSWCA 110 at [30]:

In the present case it is hard to see that thatiote of the teleconference
with witnesses discussing amongst themselves thdemse that they

would give was for any reason other than to en|adar as possible, that
in giving evidence the defendant's witnesses walldspeak with one

voice about the events that occurred. Thus, theeage of one about a
particular matter which was in fact true might beorne by what that
witness heard several others say which, as it hegghevas not true. This
seriously undermines the process by which evidénd¢aken. What was
done was improper.
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It will be apparent that the practitioner's expeesmtent, as we have
found it, was to achieve the very object which #&hmelA expressed as
'improper".

The practitioner's conduct was in an abstract sémsgcal to the
interests of justice to the extent his witnessesdemce was not the
product of their own independent recollection. Mwer, in the
1995 shares action Templeman J disbelieved theeese of Mr Powers
as to whether there had been an express agreemngansfer the shares
(the heart of the case), because he found thatdWeR' evidence as to
that was 'prompted by his recollection of what Mc® had said in his
witness statement to that effect’. This findingacly reflected on the
credibility of Mr Powers (and Mr Price). It revealhe disservice to a
client of the type of encouragement which the ptiacer gave to his
witnesses to discuss and 'harmonise' their evidence

We regard the practitioner's conduct as, to a anbat degree,
falling short of the standards of his profession.

The nature of this unprofessional conduct raisesrius question as
to whether it ought be categorised as professionstonduct under the
LP Act. However, in opening the case, Ms Cahidal#ed the conduct
as 'unsatisfactory conduct'. In light of that dggmon, we think the
appropriate course is to make a finding of unsatisiry professional
conduct for the purposes of the LP Act.

Findings

149

In summary we find the practitioner guilty of unstictory
professional conduct under the LP Act on two greuasl alleged, namely:

(1) continuing to act for Mrs Powers without obtag her
consent to informing the Court of the incorrectestaent
In her testimony;

(2) suggesting to a witness proposed to be caledhe
practitioner that the witness confer with otherpgused
witnesses with the objective of rendering the evagethe
witness proposed to give on critical issues of fact
consistent with the evidence proposed to be giyesulch
other witnesses.
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150 We will hear the parties on penalty.

| certify that this and the preceding [150] paraipscomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE T SHARP, DEPUTY PRESIDENT
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