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REASONS FOR DECISION OF THE TRIBUNAL :

Summary of Tribunal's decision

1

The Legal Practitioners Complaints Committee coméen that
Mr Martin Lee Segler had advised a client that tielat carry out building
projects despite being unregistered as a builael paior to the grant of a
stay of a decision and orders of the District Cauidn appeal against the
client's deregistration. The Committee contendhed Mr Segler thereby
encouraged his client to breach s4 of tBeilders' Registration
Act 1939(WA). The Legal Practitioners Complaints Committakso
contended that upon being asked by the Committeg@réwide his
response to a complaint against him in relatioth&d conduct, Mr Segler
gave a response that was deliberately misleadling evidence on which
the Legal Practitioners Complaints Committee relems a letter from
Mr Segler to the Legal Practitioners Complaints @uottee in which he
stated that the circumstances relating to the caimphgainst him had
been referred to the Corruption and Crime Commigsidhen in fact no
such complaint had been made. The Legal Pracitsor€omplaints
Committee submitted that these two instances oflecnamounted to
unsatisfactory conduct pursuant to thegal Practice Act 2003WA)
and/or professional misconduct and unsatisfact@ofegsional conduct
pursuant to théegal Profession Act 20G8VA).

The conduct the subject of the allegations occulretlveen 2006
and 2007. The Tribunal first looked at the apfleastatutory regime.
Having regard to s 607(2) of theegal Profession Act 2008VA), the
Tribunal found that théegal Profession Act 200&pplied to the conduct.
The appropriate course was for the Committee'sicgin to be dealt
with as a complaint alleging conduct in contravemtiof that Act.
Therefore, the issues for the Tribunal were wheMeiSegler's conduct
constituted a contravention of s402 and s403 dfe t
Legal Profession Act 2008

The Tribunal considered the application of s 408 &ound that
s 403(a) and s 403(b) were discrete examples dégsimnal misconduct.
The Tribunal found that Mr Segler ought to havewndadhat his advice
would lead his client to act in such a way thatvieuld breach the
Builders' Registration Act 1939VA). The Tribunal was of the view that
Mr Segler's conduct in relation to this first grdurof the Legal
Practitioners Complaints Committee's application oanted to
professional misconduct as defined in s403(a) ohe t
Legal Profession Act 2008VA).
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In relation to the second ground of the Legal Rwaoers
Complaints Committee's application, the Tribunalrfd Mr Segler had
deliberately misled the Committee. The Tribunalrfd that this conduct
fell short of the standard of competence and dikgethat a member of
the public is entitled to expect of a reasonabiyngetent Australian legal
practitioner, and hence found Mr Segler gquilty ofsatisfactory
professional conduct pursuant to s402 of thegal Profession
Act 2008(WA).

The application to the Tribunal

5

The Legal Practitioners Complaints Committee (LPGEgks an
order that the Tribunal make a finding that a legmhctitioner,
Mr Martin Lee Segler, is guilty of unsatisfactorpntluct pursuant to
s 185(1) of thd_egal Practice Act 200BWNVA) (2003 Act) and/or guilty of
professional misconduct and of unsatisfactory m@sifmal conduct
pursuant to s 403 and s 402 respectively ofLégal Profession Act 2008
(WA) (2008 Act). By its application dated 9 Decembed@0which was
amended with the Tribunal's leave on 7 August 20Q9PCC's
application), the LPCC pleads two instances of tmisduct. The LPCC
contends that Mr Segler was:

1) between on or about 9 November 2006 and on outab
27 June 2008, quilty of unsatisfactory conduct by
unprofessional conduct pursuant to the [2003 Actl/ar
professional misconduct pursuant to the [2008 Acthe
course of acting for Antonio Armando Vallelongai€nt)
in that he advised Mr Vallelonga to carry out buntd
projects at a time when Mr Segler knew that
Mr Vallelonga was unregistered as a builder andhm
knowledge that by so advising his client, he was
encouraging his client to breach s4 of the
Builders' Registration Act 193@9VA) (BR Act); and

2) on or about 3 April 2007, guilty of unsatisfagt@onduct
by unprofessional conduct pursuant to the 2003 Act
and/or unsatisfactory professional conduct purstattie
2008 Act in that, upon being asked by the applidant
provide his response to a complaint against him in
relation to the abovementioned matter, he gave@oree
which was deliberately misleading and designedvtoda
giving a complete explanation at that time.
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Proceedings before the Tribunal on 7 August 2009

6 It is appropriate at the outset to say somethingutbthe
circumstances in which the hearing before the Tabyroceeded on
7 August 2009. On 26 February 2009, the Presidénthe Tribunal
ordered by consent that:

1. The respondent is to file and serve its respevite particulars in
respect of each of the assertions of the applidaytso later than
6 March 20089.

2. The applicant is to prepare, file and servdask of documents to
be relied upon at hearing by no later than 20 M2@b0.

3. The respondent is to prepare, file and servbdtsk of documents
to be relied upon at hearing by no later than 27ck2009.

4. The parties are to file and serve any witnesdestents they
respectively rely upon on or before 9 April 2009.

5. The matter is listed for a final hearing to coemoe at 10 am on
23 April 2009 for a duration of one day.

7 On 15 April 2009, one week before the matter wasdoheard,
Mr Segler wrote to the Tribunal advising that Mribbnga, whom he
intended to call to give evidence, was overseas.e ddught an
adjournment of the hearing until after Mr Vallelagreturn in mid-May.
No witness statement for Mr Vallelonga had beeedfihotwithstanding
that Mr Vallelonga had not left Perth until afterApril 2009 (when
witness statements were to have been filed).

8 A directions hearing was listed and the Tribunacealed to
Mr Segler's application for an adjournment. Timeetiable for directions
was varied, with witness statements to be file@yMay 2009, and the
matter was listed for hearing on 27 May 2009.

9 On 26 May 2009, the Tribunal received a facsimitent a
Daniel Vallelonga who we understood to be Mr Vallga's son. He
advised that Mr Vallelonga had a severe case oflthand was under
doctor's orders to remain at home for five day# tiaat basis, Mr Segler
again sought an adjournment when the matter camfrohearing on
27 May 2009. The LPCC did not actively oppose ddg@urnment and,
with some reluctance, the Tribunal acceded toeheest for adjournment
and made orders that:

1. The hearing is adjourned to 10 am on 7 AuguBf2With a
duration of one day.
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2. The time for compliance with orders 3 and 4 made
26 February 2009 is further extended to 30 Jun®.200

3. By 30 June 2009, the respondent is to notify dpplicant as to
whether he requires Mr Wilkinson or Mr Mannes for
cross-examination.

4. The costs of today are reserved.

Notwithstanding those directions, by 7 August 2000 Segler had
failed to file and serve any book of documentsmy witness statements
upon which he sought to rely. He had also faiteddtify the applicant as
to whether he required the applicant's witnessescifoss-examination.
Further, at the commencement of the hearing on guswu2009,
Mr Segler failed to attend in person before thébdimal. He ultimately
appeared by telephone at which point he advisetl tbawas unwell,
fearing that he had contracted swine flu. Mr Segbeplained that on
6 August 2009, members of his family had been pejt confirmed as
having swine flu. Mr Segler advised the Triburaltthis symptoms were
mild and that he had not attended a doctor, butupan telephoning his
doctor's surgery, he had been advised to stay ateho Mr Segler
therefore submitted it was inappropriate that heeap before the Tribunal
on 7 August 2009.

Mr Segler advised us that he wished to call Mr &lalhga as a
witness in the proceedings but that he had advidedv/allelonga on
6 August 2009 that he was unwell. The Executiviec®f of the Tribunal
received a facsimile from Mr Vallelonga dated 6 Asgg2009 in which
Mr Vallelonga advised that he did not intend toegopat the hearing as he
was concerned about contracting an illness fronSkller.

Mr Segler did not formally apply for an adjournmertthe hearing.
Furthermore, he did not suggest that he was sasilto be unable to
proceed with the hearing at all.

As for his failure to comply with the orders madg the Tribunal
with respect to the filing of documents and witnstegements, Mr Segler
claimed that the documents he required had not bmszated until the
previous week. Mr Segler claimed that his assistaa been on leave
prior to that time and upon her return from leagbge located the
documents which had been stored in archives, amddad them to him.
That explanation was inconsistent with the explanatMr Segler had
provided on 27 May 2009 for his failure to complyttwthe Tribunal's
orders. On that occasion, Mr Segler informed thbuhal that he did not
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retain any files and needed to obtain relevant ohemus from
Mr Vallelonga.

Counsel for the applicant expressed his concermutablo Segler's
failure to comply with the Tribunal's orders witbspect to the filing of
documents and witness statements and at Mr Segpgyaent intention to
proceed to a hearing without providing witnessestants with respect to
his own evidence and that of Mr Vallelonga. Thelmant's counsel also
submitted that Mr Segler had failed to provide amgdical evidence to
support his claim that he was ill. It was subndtteat Mr Segler had
appeared in the Masters Chambers in the Supremet, God was seen
having lunch with other persons, in the days immaesdy preceding the
hearing on 7 August 2009, without any apparentin of ill health.

Given the prior adjournments of the hearing, Mr |18eg failure to
comply with orders made by the Tribunal for thenfil of documents and
witness statements, the absence of any evidenceMh&Segler was
suffering from any medical condition which preclddéis attending
before the Tribunal and in the absence of any claynMr Segler that he
was unable to proceed with the hearing as a redultl health, we
determined that the hearing should proceed on st@P09 and that
Mr Segler and Mr Vallelonga could appear and giwadence by
telephone. The applicant did not object to therihgagproceeding in this
way or to Mr Segler and Mr Vallelonga giving theavidence,
notwithstanding Mr Segler's failure to comply witte Tribunal's order to
provide witness statements.

We note that the applicant took steps to arrangehi® delivery to
Mr Segler, at his home, of documents relevant ¢éopitoceedings, prior to
the commencement of the hearing.

Applicable statutory regime

17

Before turning to consider the evidence, it is cament to address
the applicable statutory regime. The LPCC's appba was filed on
9 December 2008. It sought that the Tribunal makdinding that
Mr Segler is guilty of unsatisfactory conduct pustto s 185(1) of the
2003 Act. Under s 185(1) of the 2003 Act, the Tinal had jurisdiction
to make a finding that a legal practitioner wasltguof ‘'unsatisfactory
conduct'. That term was relevantly defined inaf 8hat Act to include:

(@) unprofessional conduct on the part of a legatfttioner, whether
occurring before or after admission as a legaltgracer;
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(e) conduct occurring in connection with legal pice that falls short
of the standard of competence and diligence thaember of the
public is entitled to expect of a reasonably corapetlegal
practitioner.

The 2003 Act was repealed by s 598 of the 2008 whtch
commenced operation on 1 March 2009 (commencenagmt d

As we have already noted, during the hearing om@uat 2009, the
LPCC sought and was given leave to amend its agiit so that it now
pleads in addition, or in the alternative, that Begler is guilty of
unsatisfactory conduct pursuant to s 185(1) of 8883 Act or of
‘professional misconduct’ and ‘'unsatisfactory m@msimal conduct'
pursuant to s 403 and s 402 respectively of the8 2. 'Professional
misconduct' is defined in s 403(1) of the 2008 &xfollows:

‘professional misconduct'includes -

€)) unsatisfactory professional conduct of an Aalstn legal
practitioner, where the conduct involves a subsihar
consistent failure to reach or maintain a reasanabl
standard of competence and diligence; and

(b) conduct of an Australian legal practitioner Wier
occurring in connection with the practice of law or
occurring otherwise than in connection with thecfice of
law that would, if established, justify a findingat the
practitioner is not a fit and proper person to eggan
legal practice.

‘Unsatisfactory professional conduct' is defined sid02 of the
2008 Act as follows:

‘'unsatisfactory professional' conduct includes conduct of an Australian
legal practitioner occurring in connection with th@ctice of law that falls
short of the standard of competence and diligehaé & member of the
public is entitled to expect of a reasonably cormapetAustralian legal
practitioner.

Division 2 of Pt 19 of the 2008 Act contains traiasial provisions
relating to the repeal of the 2003 Act. Sectio@ 6 the 2008 Act

provides:

(1) Part 13 applies in relation to conduct of Aak#n lawyers, former
Australian lawyers, Australian legal practitionessd former
Australian legal practitioners whether the conduwturred before
or after the commencement day.
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(2) Part 13 applies to conduct consisting of a m@wantion of the
[Legal Practice Act 1893WA)] or the 2003 Act or the rules in
force under those Acts before the commencemerti®kection as
if the conduct consisted of a contravention of #het or the legal
profession rules.

Part 13 of the 2008 Act deals with complaints ansktidlinary
matters, including the investigation of complaiftg the LPCC, the
referral of disciplinary matters to the Tribunal bdye LPCC, and the
jurisdiction of the Tribunal to make a finding that practitioner has
engaged in unsatisfactory professional conduct aofepsional
misconduct.

Section 622(2) suggests that conduct which tookepjarior to the
commencement day and which would have amountedcmtiavention
of the 2003 Act by unsatisfactory conduct can navdealt with as a
contravention of the 2008 Act.

However, s 607 of the 2008 Act deals specificalithwhose cases in
which action has been taken by the LPCC (amongstrs), whether
before or after the commencement day. That septiovides:

(1) This section applies to an action taken, howeescribed, by -
@ the Board ... ; or

(b) the Complaints Committee or the Law Compla(ticer
in relation to a person whether the action is tabefiore or
after the commencement day.

(2) The action, and any rights or entittementsgéieson has in relation
to that action, continue to have effect under &ussubject to -

€)) any conditions stated in a document by whiah dhtion
was taken in relation to the person, or in a nogieen to
the person about the action; and

(b) this Act.

(3) To the extent of any inconsistency among pioms applying to
the action, this Act prevails.

(4)  In subsections (2) and (3) -

(@)

(b) If the action, right or entitlement involves application
for review to the State Administrative Tribunal @
proceeding before the Tribunal started before the
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commencement day - without limiting the power oé th
State Administrative Tribunal, the Tribunal may edir
how that action, right, entitlement or proceedihgdd be
continued; or

(c) Otherwise - a regulation made under s 637 mayige
for the way the action, right or entitlement isdontinue
under this Act.
25 The operation of s 607, and its interaction witle28, of the

2008 Act is not entirely clear. The interactionsod07 and s 622 of the
2008 Act was considered by the Tribunal iregal Practitioners
Complaints Committee and Vodgl009] WASAT 125. The Tribunal
there observed:

57 The 2008 Act commenced operation on 1 March 2808, by
s 598, repealed the [2003 Act]. Section 37(1)(d) the
Interpretation Act 1984 (WAfInterpretation Act) provides that
where a written law repeals an enactment, the rejoes not:

unless the contrary intention appears - affecy aluty,
obligation, liability, or burden of proof imposedyreated or
incurred prior to the repeal.

58 Section 37(1)(f) of the Interpretation Act prdes that where a
written law repeals an enactment, the repeal does n

. unless the contrary intention appears - affeqgt an legal
proceeding or remedy in respect of any right, ggertitle, power,
privilege, status, capacity, duty, obligation, llda, burden of
proof, penalty or forfeiture, and any such ... legadceeding or
remedy may be instituted, continued or enforced| any such
penalty or forfeiture may be imposed and enforced the written
law had not been passed or made.

59 As the LPCC submitted, it follows from s 37(3)é&hd s 37(1)(f) of
the Interpretation Act that the application is t® dealt with under
the [2003 Act] unless 'the contrary intention appean the
2008 Act.

60 Section 607(1) and 606(2)(b) of the 2008 Actvpute, in effect,
that an action taken by the LPCC in relation toesspn either
before or after 1 March 2009, and any rights ortlements that
the person has in relation to the action, contitmidave effect
under the 2008 Act, subject to the 2008 Act.

61 The effect of s 622(1) and s 622(2) of the 20@8 is that if a
practitioner, prior to 1 March 2009, engaged in cat that
constituted unsatisfactory conduct under the [2R03, Pt 13 of
the 2008 Act applies to that conduct as if the cmha@onsisted of
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unsatisfactory professional conduct or professiomagconduct
under the 2008 Act. However, the 2008 Act doesawiice an
intention to exclude the operation of s 37(1)(d) arB7(1)(f) of the
Interpretation Act.

62 The result is that the application falls to letedmined under the
[2003 Act]. However, as the Tribunal has found ttthhe
practitioner is quilty of unsatisfactory conduct den the
[2003 Act], it also finds that the practitionersnduct constitutes
professional misconduct under the 2008 Act, in ptdefacilitate
dealing with the contravention under Pt 13 of tB8@&Act. While
the term 'professional misconduct' in the 2008 i8alefined in an
inclusive manner only, there is a sense in the LBGGbmission
that 'conduct that would be reasonably regardedisggaceful or
dishonourable by practitioners of good repute andhmetence
should be treated as 'professional misconduct' rutm@ée2008 Act.'
For reasons set out earlier, the practitioner esetfore guilty of
professional misconduct within the meaning of tA6&Act.

26 We take a slightly different view of the operatioihs 607 and s 622
of the 2008 Act. Before explaining that view, wet sut s 37 of the
Interpretation Act in full for ease of reference:

(1) Where a written law repeals an enactment, #peal does not,
unless the contrary intention appears -

€)) revive anything not in force or existing at thme at
which the repeal takes effect;

(b) affect the previous operation of the enactnmepealed or
anything duly done or suffered under that enactment

(© affect any right, interest, title, power or\plkege created,
acquired, accrued, established or exercisable yistatus
or capacity existing prior to the repeal;

(d) affect any duty, obligation, liability, or bued of proof
imposed, created, or incurred prior to the repeal;

(e) subject to section 11 of The Criminal Code section 10
of theSentencing Act 1994ffect any penalty or forfeiture
incurred or liable to be incurred in respect ofadfence
committed against that enactment;

() affect any investigation, legal proceeding emedy in
respect of any such right, interest, title, powsiyilege,
status, capacity, duty, obligation, liability, berdof proof,
penalty or forfeiture,
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and any such investigation, legal proceeding onegty may be
instituted, continued, or enforced, and any suclmalg or
forfeiture may be imposed and enforced as if tipeaéng written
law had not been passed or made.

(2) The inclusion in the repealing provisions of @mactment of any
express saving with respect to the repeals effabieeby shall not
be taken to prejudice the operation of this sectigth respect to
the effect of those repeals.

Ordinarily, the effect of s37 of the Interpretatidct and in
particular, s 37(1)(f) of that Act, would be thabpeedings commenced
against a person under an Act which is repealeddvoeontinue despite
the repeal of that Act, and the rights and entideta of the parties in
relation to those proceedings, and (in the casdisziplinary or criminal
proceedings) any penalty which could have been smgan respect of
those proceedings, would continue to apply.

The question here is whether either or both of & @0s 622 of the
2008 Act oust the operation of s 37(1) of the Iptetation Act. It is
apparent from s 37(2) of the Interpretation Awt very clear words will
be required to oust the operation of s 37(1) of &&, because even the
inclusion of an express savings provision will pog¢judice the operation
of the savings in s37(1) of the Interpretation:ActDowsett v
TK Nominees Pty Ltd(2003) 218 CLR 1 owset} at 11 to 12 and
13 ([32] - [33] and [41] - [42]) (Gummow, Hayne arideydon JJ).
Indeed, inDowsett McHugh J (at 7 [13]) went so far as to suggest that
s 37(2) of the Interpretation Achdicated 'that s 37(1) applies il
repeals in the absence of an express statement tizas not apply to the
repeal'.

Section 622 of the 2008 Act is a provision of gahapplication. It
purports to apply to all conduct which would havengtituted a
contravention of théegal Profession Act 1893VA) (1893 Act) and the
2003 Act (irrespective of whether any action hasnbken in respect of
that conduct). That conduct is now to be treatsdifait were a
contravention of the 2008 Act. Section 622 of 208 Act does not
contain an express statement that s 37(1) of tieepretation Actdoes not
apply in relation to conduct constituting a conaatton of the 1893 Act
or the 2003 Act which is now to be treated as atremention of the
2008 Act. On the other hand, the express apphicaty that conduct of
Pt 13 of the 2008 Act - which includes provisionkiet prescribe the
time within which a complaint must be brought, grecedure by which a
complaint is to be determined, whether summarilipyothe Tribunal, and
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the orders which may be made in the event that tisfesetory
professional conduct or professional misconduestablished - appears at
odds with the continuation of the rights, entitlense legal proceedings
and remedies which would have arisen under the A893or the
2003 Act. However, it is unnecessary to resolve gestion about s 622
in this case because s 607 deals specifically whth present factual
position.

Section 607 of the 2008 Act makes specific providar those cases
in which an action (however described) has beeantagainst a person
either by the Board, or by the LPCC or the Law Clanmps Officer
(implicitly under the 1893 Act or the 2003 Act respively).
Section 607(2) of the 2008 Act preserves and coafirthe effect of any
action, or any rights or entittements a person ihalation to such an
action. The inclusion of the express saving piowisn s 607(2) does not,
of itself, prejudice the application of the savimg s 37(1) of the
Interpretation Act:sees 37(2) of the Interpretation ActHowever, in our
view, the terms of s 607(2) manifest an intentionptrtially exclude
s 37(1) of the Interpretation ActSection 607(2) does not continue the
action commenced under the 1893 Act or the 2003 &kt the rights and
entitlements of parties in relation to that actionger and for the purposes
of the 1893 Act or the 2003 Act. Instead, theaxtand those rights and
entitlements, are continued 'under this Act'. Tihéention of the
Legislature appears to be that a complaint broaglinst a practitioner
under the 2003 Act (for example) will continue tavk effect under the
2008 Act, and should be continued as a complaideuthe 2008 Act.
The rights and entittements of a practitioner and LPCC under the
2003 Act in relation to such an action will conento have effect, but in
the event of any inconsistency with the provisiofighe 2008 Act, the
latter will prevail. Section 607(2) of the 2008tAman thus co-exist with
s 37(1) of the Interpretation Actexcept if the circumstances in
s 607(2)(a), s 607(2)(b) and s 607(3) arise. ltinisthis respect that
s 607(2) and s 607(3) manifest an intention to igért exclude the
operation of s 37(1) of the Interpretation Act. h@twvise, however,
s 607(2) does not manifest any intention to exclirgesavings in s 37(1)
of the Interpretation Act.

If an action which was commenced under the 2003phicrr to the
commencement day is to '‘continue to have effeceutids Act', direction
may be required from the Court or the Tribunalthescase may be, as to
how that is to be done. Section 607(4) permitsGbeart or Tribunal to
provide that direction. In the present case, thibuhal permitted an
amendment of the LPCC's application to refer to toeresponding
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disciplinary provisions under the 2008 Act whichrevesaid to have been
breached by Mr Segler's conduct. As we have nabede, the effect of
that amendment was that the LPCC's applicatiogedléehat Mr Segler's
conduct constituted a contravention of the 2003 axt/or the 2008 Act.
In our view, having regard to s 607(2), the appedprcourse is for the
LPCC's application to be dealt with as a complaii¢ging conduct in

contravention of the 2008 Act.

32 Consequently, the issues for the Tribunal are véretine conduct of
Mr Segler which is alleged in grounds 1 and 2 &f ti*CC's application
occurred, and if so, whether that conduct consttutprofessional
misconduct' and 'unsatisfactory professional cotiduarsuant to s 402
and s 403 of the 2008 Act. Neither party submittest particular rights
or entitlements under the 2003 Act applied in refatto that
determination, in addition to the provisions of #8398 Act.

Proceedings against Mr Vallelonga before the BuitldeRegistration Board

33 The evidence concerning Mr Segler's conduct upocwiime LPCC
relies in support of its application needs to mmad in the context of the
proceedings in which Mr Segler was acting for Mrlislanga. It is,
therefore, necessary to briefly outline the histofythose proceedings,
which was not in dispute.

34 On 9 and 10 September 2003, the Builders' RegwmtraBoard
(BRB) held an inquiry into allegations against Mal¥longa that he had
fraudulently or alternatively, misleadingly, repeased to the relevant
local authority that he was to be the builder ditansed construction on
three sites in Midvale, Malaga and Maylands. THeBBreserved its
decision on the inquiry. On 15 June 2005, the BRBvered its reserved
decision. It found Mr Vallelonga guilty in respeat the three matters.
Submissions were made as to penalty on 16 June 2D08s Notice of
Decision dated 18 July 2005 (BRB's decision), thd&kBB found
Mr Vallelonga guilty of fraudulent conduct as akefyin the notice of
inquiry, and made orders including that Mr Valledars registration as a
builder be cancelled (BRB's orders). The BRB'smdlso included an
order that the cancellation of the registration Mf Vallelonga be
immediately annulled in a limited respect, nameaty germit him to
complete specified building projects.

35 In view of the cancellation of Mr Vallelonga's rsgation as a
builder, the effect of s 4(1) of treuilders' Registration Act 1930NA)
(BR Act) was, amongst other things, that Mr Valiela was prohibited
from entering into any contract to construct anyldig, or build any
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building for another person in pursuance of anytreat: s 4(1)(b) of the
BR Act. Contravention of that prohibition constéd an offence with a
maximum penalty of $10,000 and a daily penalty 2ZBGfor a continuing
offence: s 4(1aa) of the BR Act.

On 8 November 2005, Mr Segler filed an applicatonbehalf of
Mr Vallelonga to the Tribunal for a review of theRB's decision to
cancel Mr Vallelonga's registration as a builde©On the same date,
Mr Segler filed an interim application in the Trital in which he sought a
stay of the BRB's orders. On 22 November 2005 Ttii®unal held that it
did not have jurisdiction to determine those amtians and that the
proper course was for Mr Vallelonga to appeal ® Ehstrict Court under
s 14 of the BR Act as it stood before its amendnimnthe legislation
establishing the Tribunal and its jurisdictioviallelonga and Builders'
Registration Board2005] WASAT 327.

On 23 November 2005, Mr Segler lodged a noticeppfeal in the
District Court on behalf of Mr Vallelonga againeetBRB's decision. At
the same time, Mr Segler filed an application fostay of the BRB's
orders. On 1 December 2005, his Honour Judge Martirdered that
until further order, the operation of the BRB'senslbe stayed.

Following the BRB's decision and prior to the grahthe stay on
1 December 2005, the BRB discovered that Mr Vatiglohad continued
to engage in building activities contrary to the B&Rorders. The BRB
did not seek to prosecute Mr Vallelonga in respéthat conduct.

The appeal against the BRB's decision

39

40

Mr Vallelonga's appeal to the District Court wasafte by
Commissioner Power on 8 and 9 November 2006. Tihaeea was
dismissed: Vallelonga v The Builders' Registration Board of \g&ern
Australia [2006] WADC 206. Commissioner Power also dismistesl
interim order made by the Court on 1 December 280%/ing the
operation of the BRB's orders. The effect of tlideos made by the
Commissioner was that the BRB's orders, and iniqudat, the order
cancelling Mr Vallelonga's registration as a buijdence again became
operative.

Mr Segler thereafter took steps to explore thetsighf appeal or
challenge available to Mr Vallelonga against thenGossioner's decision.
Section 14(2) of the BR Act provided that the decis of the
District Court on an appeal from a decision of BB was final.
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On 1 December 2006, Mr Segler filed an appeal i® th
Court of Appeal on behalf of Mr Vallelonga agairtsie decision of
Commissioner Power. Mr Segler served a copy ohtiteee of appeal on
the BRB under a cover letter dated 1 December 2006.that letter,
Mr Segler advised that his client's applicatioth® Court of Appeal for a
stay of the operation of the orders made by Comamss Power was
‘'under preparation' and would be filed as soont &ad been settled by
counsel. By letter dated 8 December 2006, Mr Marofehe BRB wrote
to Mr Segler and drew his attention to s 60(1)(cthe Supreme Court
Act 1935(WA) and s 14(2) of the BR Act, and requested tiatobtain
Instructions to agree to dismiss the appeal. OrF&ftuary 2007,
Mr Segler filed a notice of discontinuance of tappeal.

Mr Segler gave evidence that he sought the advi@aunsel as to
whether it was possible to seek prerogative ratieéspect of the decision
of Commissioner Power. Mr Segler's evidence wad tie received
preliminary advice on 15 January 2007 and furthedviGe on
27 February 2007, that no grounds existed for ampliGgiion for
prerogative relief.

Mr Segler thereafter took various steps in an gitebto have
Mr Vallelonga's registration as a builder reingfateOn 1 May 2007,
Mr Segler filed a notice of appeal in the Dist@durt on behalf of
Mr Vallelonga against the BRB's decision in relatito the penalty
imposed. On 13 June 2007, Mr Segler filed a charsibemons for leave
to appeal in respect of that appeal and for a stahe operation of the
BRB's order to cancel Mr Vallelonga's registratiott.appears that that
appeal was struck out as being incompetent.

On 29 June 2007, Mr Segler filed an applicatiothm Tribunal for a
review of the BRB's decision to cancel Mr Vallelarsyregistration as a
builder and for the reinstatement of Mr Vallelosgaggistration as a
builder. That application was dismissed by the bdimal on
18 October 2007.

An application was subsequently made to the BRBreinstate
Mr Vallelonga's registration as a builder. On Zbfuary 2008, the BRB
resolved to reinstate Mr Vallelonga's registrationthe condition that he
successfully complete further study. By lettereda? March 2008, the
registrations manager of the BRB advised that upenBRB's receipt of
verification of Mr Vallelonga's successful compbeti of this further
study, the status of Mr Vallelonga's registrationld be amended.
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Shortly after Commissioner Power's decision, it eamthe attention
of officers of the BRB that Mr Vallelonga was engapgin work as a
builder, contrary to the BRB's orders. On 21 aBd2cember 2006, the
BRB ascertained that building work was being cdrrieut by
Mr Vallelonga at four sites in Wangara, Banksiaeroand in
Wembley Downs.

The advice given by Mr Segler to Mr Vallelonga

47

48

The basis for the first ground of complaint agaiMstSegler was a
statement Mr Segler made in a letter dated 21 Dbee@006 to
Mr Mannes, the Senior Legal Officer at the BRB.tHat letter, Mr Segler
stated that he had received advice that the apptepmeans for
challenging the decision of Commissioner Power araspplication for a
writ of certiorari. Mr Segler indicated that anpépation was to be
prepared and he drew Mr Mannes' attention to 'ofder 5(2) [of the
Rules of the Supreme Court 197d4nd a reference to a stay of the
proceedings in question as provided for thereit Segler went on to
state:

| have advised my client and the parties with whams concerned that he
ought to continue with his building projects perglthe disposition of the
further proposed application.

Two other documents put into evidence by the LPGE contents of
which were not contested by Mr Segler, confirm tMatSegler gave this
advice to Mr Vallelonga. First, the LPCC reliedoanpa copy of a record
of interview between Mr Mark Wilkinson and Mr Sttee, compliance
officers with the BRB, and Mr Vallelonga, on 21 [@ewber 2006. In the
course of that interview, the following exchangekplace:

Mark Wilkinson: ... do you know of any dispensatiou've got to
allow you to build at this site?

Mr Vallelonga: Yes, according to what I've beeniadg by my
solicitor, | can build until all the Courts haveeme
extinguished.

Mark Wilkinson: So, that's the advice your solicittas given you
that you can continue building?

Mr Vallelonga: Yes.
Mark Wilkinson: On any site?
Mr Vallelonga: Any site.
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Mark Wilkinson: Until the appeal process is comptEt

Mr Vallelonga: Has been extinguished, yes.

A little later, the interview returned to the questof advice given
by Mr Segler to Mr Vallelonga:

Mark Wilkinson: You said 'you as a registered baiild Do you
consider yourself at the moment a registered
builder?

Mr Vallelonga: | do, yes.

Mark Wilkinson: Why is that?

Mr Vallelonga: Because I'm going to appeal yourisiea because

it's incorrect.

Mark Wilkinson: So even though the District Courpheld the
Board's decision, you still consider yourself a
registered builder?

Mr Vallelonga: I've been advised to build as ifrdhe@vas nothing
going on.

Also in evidence was a letter dated 30 April 20@8rf Mr Segler to
Mr Quilliam of the LPCC. In that letter, Mr Segleutlined the
circumstances surrounding his advice to Mr Vallgrconcerning his
building work in view of the decision of CommisserPower. In that
letter, Mr Segler told the LPCC:

The hearing of that application on 27 February 2[008he BRB, for the
reinstatement of Mr Vallelonga's registration asbuailder] followed
15 months of litigation related to [Mr Vallelongga'several attempts to
serve or appeal and/or obtain judicial review of judgment by
Commissioner Power in the District Court of WestAustralia that
dismissed his appeal as against the cancellatitvisakgistration. In this
respect, albeit unsuccessfully, further appealeweade to the Supreme
and District Courts of Western Australia as well athe
State Administrative Tribunal. The advices of armstern state's
Queen's Counsel and a Perth Barrister specialisirgministrative law
were also sought in respect of the possibility bfaming both a Writ of
Certiorari and a stay of the judgment further ciimge my client's
registration as a builder.

In views expressed to me by those Counsel, | wangio understand that
such a stay of that judgment was a probability eatthan possibility
should jurisdiction to further appeal be establishelaw.
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[The] appeal to the DistrictCourt was finally hear by
Commissioner Power on 8 and 9 November 2006, aitd ghviously the
stay ordered by his Honour Judge Martino remainiéelctve until the
Commissioner dismissed the appeal ex tempore tatthe evening of
9 November 2006. ...

Neither Mr Vallelonga, nor |, accepted that the @ussioner had applied
the appropriate legal principles to the determoratf my client's appeal,
as confirmed above, and all further avenues of apged/or review were
pursued thereafter, including but not limited tatlier appeals filed in
Supreme and District Courts, consideration of thgue of a Writ of
Certiorari and another application to the State Aufstrative Tribunal. ...

Accordingly, | again advised Mr Vallelonga to conte his building
projects in anticipation of a stay of the operat@nthe orders made by
Commissioner Power. | trust that the Legal PradBoard is cognisant of
the judicial authority bywilson v Church (No 2{1879) 12 Ch D 454 at
458; McBride v Sandlandsic) (No 2) (1918) 25 CLR 369 at 375 and
Scarborough v Lew's Junctions Stores Pty[l&63] VR 129 at 130.

By reference to that well settled line of authaqrityhave not, in twenty

eight years of legal practice, and in the conddchwomerous appeals in
various jurisdictions, ever been denied by any Cafr competent

jurisdiction a stay of execution of an order, incamstances whereby an
appeal that may later succeed would render it isiptes to restore the
appellant to his or her former position.

In that regard, my client's building business coiéle been irreparably
damaged in that his most significant client, bethg Department of
Housing and Works, would have lost all confidentéim and awarded to
other builders in competition with him, his thenrremt contracts and
further the contracts which but for that unfortn&totice of Decision,
would have been awarded to him.

My advice to [Mr Vallelonga] in those circumstancesas to continue
projects for the Department of Housing and Worksl wuch time as all
avenues to establish jurisdiction by which to parsyppropriate appeal
and/or review had been exhausted. ...

| make no apology for my professional advitesny client, which 1
regard to have been, at all material times, altogredppropriate.

Mr Segler gave evidence in these proceedings. idrevidence in
chief he confirmed that the essence of his caseset®ut in his letter
dated 30 April 2008 to Mr Quilliam of the LPCC.

Mr Segler's oral evidence concerning his advicéit client was
consistent with the content of his letter dated April 2008 to
Mr Quilliam. Mr Segler's evidence included thddaling:
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Between 9 and 10 November 2006 and 28 February, 200&d advised
Mr Vallelonga that in the event that an appeal ar application for
certiorari could be made on his behalf, and coudd tethered with
applications for a stay of proceedings, and inghent that ... jurisdiction
could be established, then an application for stayld be successful in
my view, by reason of the authorities that | haaemed to in my letter to
[the LPCC of 30 April 2008}.

It was my professional view at that time that Mrllglnga, as at
10 November 2006, still had opportunity to seek legal recourse, and
that recourse included a further stay of the prdicegs. A previous stay of
the proceedings, even whilst opposed by the Bugldeegistration Board,
had been successful...and in that application | Haurse referred to the
line of authority that | am referring to now. In rpyofessional judgment,
had | not advised Mr Vallelonga in respect of fivae of authority then my
advice could possibly have been negligent, and wviethe case that
Mr Vallelonga were able to have obtained a stayicivhhad not told him
about, and he had ceased his business activitezsibe | had not apprised
him of his legal avenues in full, then that woulel &n occasion where |
would have to call upon my professional indemnitgurer and explain
that | had made an error of judgment in not adgisiy client of all legal
avenues open to him.

Mr Vallelonga was at all times aware that the psmns of s 4 of the

Builders' Registration Acprecluded him from building activity while he
was not a registered builder, he knew that. He adhssed by me that
whilst he had recourse to our courts whereby hédceeek a stay and that
those avenues had not been exhausted, then itpeasto him to continue

to work on his building projects.

It was not until the 27th of February when | reeeivMr Quinlan's
facsimile that | was obliged to advise Mr Vallelantpat | had exhausted
all legal avenues, could not establish any jurisoi@al basis for an appeal,
and that | could not obtain for him a stay of exemuof the orders.

Mr Segler made other similar statements in the smuof his

evidence, for example:

| advised him ... of his right to pursue his buildiagtivities while |
exhausted all of his legal remedies.

In cross-examination, Mr Segler was taken to thewans provided

by Mr Vallelonga to BRB investigators Mr Wilkins@nd Mr Streeton on
21 December 2006. Mr Segler's evidence was thatatlvice he gave
Mr Vallelonga was:
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... [N]ot in those words. | explained to him as lidsaarlier, in

November 2006, as soon as Commissioner Power datiyadgment that
there were rights of review and in the event thapplication could be
maintained an application for a stay could be matexplained to him
that an application for a stay was separate toppea. The decision of
Commissioner Power had discharged the stay I'deeawbtained from
Judge Martino. The decision by Judge Martino washes five months
after the initial decision of the BRB to cancel isdgtion. During that
period, Mr Vallelonga had carried on building. Whthad exhausted all
his legal remedies, a stay would be his remed\elation to his right to
build.

In cross-examination, Mr Segler was taken to thetexds of his
letter dated 21 December 2006 to Mr Mannes of tR8B When asked
what was the meaning of his statement in thatrl¢itat 'l have advised
my client and the parties with whom he is concertiet he ought to
continue with his building projects pending thepaisition of a further
proposed application’, Mr Segler conceded that Hbugeant 'that he
should'.

Mr Vallelonga's evidence in relation to Mr Segleradvice

56

Mr Vallelonga gave evidence by telephone as parMofSegler's
case. Part of Mr Vallegonga's evidence was toetfect that Mr Segler
advised him that he could continue working as ddeuipending the
making of an application for a review of, or an @plpagainst, the
decision of Commissioner Power and the grant ofag en the orders
made by Commissioner Power. For example, Mr Valigh said:

Mr Herron: Did he [Mr Segler] explain to you youeu®d to see if
you could appeal or review the decision of
Commissioner Power?

Mr Vallelonga: He said we have to see what we aafirgt.

Mr Herron: And did he explain to you you could alapply for
another stay?

Mr Vallelonga: Another stay? Yes, from the SupreDoeirt.

Mr Herron: Right, and while he was doing that, did tell you
anything about what you could do in relation to ryou
work as a builder?

Mr Vallelonga: No. He said that until, you knowgét the licence or a
stay, I'm unregistered but, providing | get our lagagpion
in then | can still build.
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Mr Herron: So he advised you, while you could fle application
you could continue working as a builder once the
application was filed?

Mr Vallelonga: Once the application has been a@ptes.

57 However, Mr Vallelonga also gave evidence that Mgl8r's advice
was that until such time as a stay of the order€a@hmissioner Power
was granted, he could not engage in building wankctvwas required to
be undertaken by a registered builder. For examigleVallelonga
testified:

Mr Segler: After Commissioner Power affirmed theid®n of the
Builders' Registration Board, did | advise you agaf
what his decision meant as far as you were cond@rne

Mr Vallelonga: It meant that | couldn't build.
Mr Segler: Did | advise you then what your choieese?

Mr Vallelonga: Yes, to carry on through legal preges to obtain a stay,
and then, if | could, actually carry on building.

58 Similarly, in cross-examination, Mr Vallelonga gatres following
evidence:
Mr Herron: Did you understand [that Commissioner weEis

decision] had the effect of cancelling your builder
registration?

Mr Vallelonga: Yes, I did.

Mr Herron: What did Mr Segler advise you you couwld about
working as a builder?

Mr Vallelonga: Mr Segler said to me, first of alke have to make
applications to obtain a stay on the decision togher
Court. And he proceeded to do that.

Mr Herron: In the meantime, what were you to dowhmorking as
a builder?

Mr Vallelonga: It is my decision, what | want to.d&f we are successful
in obtaining the stay, first of all, in the hearjrigen you
can carry on building.

59 In these respects, Mr Vallelonga's evidence wasnsistent with his
own evidence. It was also inconsistent with theusieentary evidence to
which we have referred above.
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60 In addition, Mr Vallelonga's evidence was incoreistwith the
evidence given by Mr Segler. Mr Segler gave caestsevidence in
relation to the advice he had given to Mr VallelangHis recollection of
the advice he had given to Mr Vallelonga was alsmststent with
statements he made in correspondence written to BRB in
December 2006, and in his formal response to theCQ.Pon
30 April 2008.

61 Finally, Mr Vallelonga's evidence was inconsistewith the
statement he made when interviewed by officers lid BRB on
21 December 2006. In cross-examination, Mr Vatiglh was taken to
those passages (which are set out earlier in tle@s®ns). Mr Vallelonga
said that he could not recall saying the precisedwattributed to him in
that record of interview, although he conceded timatcould have said
what was attributed to him.

62 The statements made by Mr Vallelonga during hisonecof
interview with officers of the BRB on 21 Decembdd0B were made
shortly after Commissioner Power's decision wasiveiedd. Those
statements were, therefore, made shortly after Milelbnga was
provided with advice by Mr Selger in relation teetbonsequences of that
decision and action which could be taken in resmpdcthat decision.
Mr Vallelonga's recollection on that occasion of thdvice he had been
given is likely to be more accurate than any remibn he may now have
of that advice. Further, in giving his evidencefooe the Tribunal,
Mr Vallelonga did not indicate that he was refgyrito written advice
from Mr Segler to inform his recollection of whaiat advice was and he
was not taken by Mr Segler to particular documeéntonnection with his
evidence. It is not surprising that over two yeafter the event,
Mr Vallelonga's recollection of precisely what actvihe received may
have deteriorated.

63 Accordingly, in so far as Mr Vallelonga's evideratéhe hearing was
to the effect that Mr Segler advised him that usitith time as a stay of
the orders of Commissioner Power was granted hélaoat engage in
work as a builder, we do not place any reliance tiost aspect of
Mr Vallelonga's evidence.

The parties' submissions

64 The LPCC's submission is that Mr Segler is guiltypoofessional
misconduct under the 2008 Act because he adviseddifielonga that he
ought to continue with his building projects, inetiknowledge that
Mr Vallelonga's registration as a builder had beancelled by the BRB,
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and when Mr Segler knew or ought to have known ithaihe absence of
an order for a stay of the order giving effect e tancellation of the
registration, the carrying on of building or comstion work while

unregistered was illegal and in breach of s 4 efBiR Act. The LPCC
submits that in providing this advice to Mr Vallelga, Mr Segler
encouraged Mr Vallelonga to act in breach of the RR because
Mr Segler:

1) acted for his client in the proceeding before BiRB;

2) was aware of the circumstances in which hisnthe
registration had been cancelled,;

3) had successfully applied for a stay of the ardeaving
the effect of cancelling his client's registration;

4) was aware the registration remained cancellddsana
stay of the operation of the orders cancelling the
registration was granted; and

5) had on various occasions in communications \ili
BRB acknowledged and referred to the need to seek a
stay.

The LPCC submits that Mr Segler's conduct 'involaesubstantial
failure to reach or maintain a reasonable standérdompetence and
diligence occurring in connection with Mr Seglastsictice of law which
justifies a finding that Mr Segler is not a fit aptbper person to engage
in legal practice pursuant to s 403 of the 2008.Act

The LPCC also submitted that Mr Segler's advic&ltd/allelonga
constituted a breach of r 13.1 of thaw Society of Western Australia
Professional Conduct Rulé¢g/A) (Conduct Rules), which provides:

13.1 A practitioner must not advise a client tgage in conduct which
the practitioner considers may be illegal excemond faith to test
the validity or scope of the law. Before doingtke practitioner
must:

1) inform the client of the likelihood of the cordubeing
found to be illegal and the consequences; and

2) give the client complete freedom of choice wkethr not
to engage in that conduct.
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Mr Segler denied that his conduct in the courseacting for
Mr Vallelonga was unsatisfactory. We understood $&gler's case to
have two elements. First, in his response dat@dnfary 2009 to the
LPCC's application, Mr Segler contended that hiscadto Mr Vallelonga
was well founded in law:

At all material times between 9 November 2006 adartuary 2007 (when
[Mr Vallelonga] ceased all performance of his bungl contracts), the
respondent endeavoured by successive appeals phcatpns to several
jurisdictions to secure an appropriate stay of etien of operation of
orders that would otherwise have prematurely redut the demise of his
client's business and further litigation as a cqunsace thereof.

The respondent’'s advices to [Mr Vallelonga] to sar building projects
in anticipation of a stay of the operation of thedeys made by
Commissioner Power were well founded in law ...

Mr Segler did not resile from that contention a tearing.

Secondly, in his submissions before us at the hgar Segler
contended that his advice was not unsatisfactocalmse he was of the
view that Mr Vallelonga would not be prosecuted the BRB if he
continued to work prior to the grant of a stay bt tBRB's orders.
Mr Segler accepted that where no stay was obtafoddwing the
decision of Commissioner Power, Mr Vallelonga's kvaras a breach of
the BR Act. However, Mr Segler pointed out that Wallelonga was not
prosecuted in relation to that conduct. Mr Seglarmed he understood
that although Mr Vallelonga was in breach of the B&, he would not be
prosecuted if a stay was obtained subsequentlye bEsis for that view
was that the same situation had arisen in 2005vandallelonga was not
prosecuted for his conduct prior to the grant oftay. Mr Segler also
claimed that it would have been negligent for horhaave given advice
which would effectively have ended Mr Vallelongdisisiness while
Mr Vallelonga still had legal remedies which coulze explored.
Mr Segler claimed that it was 'not my role to adviem that he was
obliged to discontinue his activities'.

In his closing submissions, Mr Segler sought toaade a third
argument, namely that we should rely upon Mr Valigla's evidence that
Mr Segler advised him that until such time as & sththe orders of
Commissioner Power was granted, he could not engageork as a
builder. Mr Segler submitted that that evidencppsuted a finding that
Mr Vallelonga was at all times aware of the congsges of the decision
of Commissioner Power and that any suggestion EhatSegler had
encouraged Mr Vallelonga to engage in illegal asstiwas not supported
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by the evidence. Mr Segler made that submissidwitistanding the
fact that Mr Vallelonga's evidence was inconsisteiti his own evidence
and with the documentary evidence on which Mr Segleed.

Furthermore, Mr Segler did not run his case befioecTribunal in a
manner consistent with this part of the evidenaegiby Mr Vallelonga
at the hearing. Neither Mr Segler's response ¢oLfACC's application
nor the particulars of that response contained amdication that
Mr Segler had advised Mr Vallelonga that until suiche as a stay was
granted, he could not engage in work for which gistered builder was
required. Mr Segler did not (contrary to the osdef the Tribunal) file
any witness statement setting out Mr Vallelongalslence in chief, and
Mr Segler did not seek in any way to challengeabeuracy of the record
of interview between Mr Wilkinson, Mr Streeton, ahtt Vallelonga on
21 December 2006. Mr Wilkinson provided a statemerthe Tribunal,
which was accepted into evidence without objectionross-examination.
In that statement, Mr Wilkinson attested to thet that when taking the
record of interview, he took care to ensure thatas accurate because he
was conscious that his notes might be used indutourt proceedings
and he might need to swear to the accuracy of them.

In his submissions, counsel for the LPCC drew &tiarnto the fact
that Mr Segler had failed to cross-examine Mr Wislan in relation to the
accuracy of Mr Vallelonga's answers in his recofdinterview with
Mr Wilkinson. However, counsel for the LPCC didt meake any formal
submission that Mr Segler had failed to comply witlte principles
outlined inBrowne v Dunn(1893) 6 R 67 (HL; see alsthe Bell Group
Ltd (in lig) v Westpac Banking Corporation (No $2008] WASC 239 at
[1023] to [1041] or as to what consequence sholad from any such
failure. It is not necessary for us to pursue igssie: the rules of evidence
do not apply in the Tribunal (s 32(2) of tBeate Administrative Tribunal
Act 2004 (WA)), and we have, in any event, rejected Mr ¥lalhga's
evidence in so far as it is inconsistent with tlvedence of Mr Segler
himself, and with the evidence contained in theudoents (including
Mr Vallelonga's earlier admissions to Mr Wilkinsand Mr Streeton).

Conclusion in relation to ground 1 of the applican

73

In approaching the evidence in relation to bothughb1 and ground
2 of the LPCC's application, we bear in mind thet £t PCC bears the
burden of proving on the balance of probabilitiesttMr Segler engaged
in professional misconduct or unsatisfactory preifesal conduct and that
we must feel an 'actual persuasion' of the occoerar existence of a
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relevant fact in determining whether or not condoicthe kind alleged
has been made out:Briginshaw v Briginshaw (1938) 60 CLR 336
(Briginshaw) at 361 to 362 (Dixon J). In considering whethex tPCC
has established facts sufficient to meet this byreee bear in mind that
the allegations made against Mr Segler are seriang that the
consequences for a practitioner of a finding ofatiséactory professional
conduct or professional misconduct may be veryssri However, as the
Tribunal noted inLegal Practitioners Complaint Committee and
Trowell [2009] WASAT 42 at [62]:

... [T]he significance oBriginshawis that the seriousness of the matter
and of its consequences does not affect the staradgoroof but goes to
the strength of the evidence necessary to establisiet required to meet
that standard. It does no more than reflect a eotional perception that
members of society do not ordinarily engage in orah or improper
conduct: Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd
(1992) 67 ALJR 170 (Neat Holdings). ... As such, agoen the
consequences for an adverse determination, suffigielear and cogent
evidence will be required before such a finding barmade.

Having regard to the evidence given by Mr Segled aon the
documentary evidence to which we have referred epwe find that
following the decision of Commissioner Power to naiss
Mr Vallelonga's appeal against the BRB's decisioand the
Commissioner's orders dismissing the order grardisgay of the BRB's
orders, Mr Segler advised Mr Vallelonga that he hdugp continue to
work as a builder while Mr Segler explored avenoésppeal against
Commissioner Power's decision, and in advance wpfagplication being
made for a stay of Commissioner Power's orders.

Ground 1 of the LPCC's application contends that Selgler
provided advice to Mr Vallelonga on or about 9 Nmber 2006 and on or
about 27 June 2008. It is appropriate to brieflgntion the evidence
advanced as part of Mr Segler's case which bora tippperiod in which
this advice was given, and which we did not un@edtto be disputed by
the LPCC.

Mr Segler's evidence was that on 27 February 2B8teceived the
advice of counsel that there were no grounds foapeal against, or an
application for prerogative relief in respect ofhet decision of
Commissioner Power. He then wrote to Mr Manneghat BRB and
advised him that Mr Vallelonga had exhausted ghts to challenge the
decision of Commissioner Power, save for an apjpdicato the
District Court seeking an extension of time in whito appeal against
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penalty. Mr Segler accepted that he gave adviceMto/allelonga
between on or about 9 or 10 November 2006 and BBiBey 2007 in
relation to the possibility of making an applicatito appeal against, or
for a Writ of Certiorari in respect of, the decisio of
Commissioner Power, and an accompanying applicdboma stay. We
understood Mr Segler's evidence to be that onaedeved the advice of
counsel that no grounds existed for an appeal om@gulication for
prerogative relief, he ceased to provide the adwddr Vallelonga which
is the subject of the LPCC's application.

Mr Vallelonga's evidence also touched on this issue
Mr Vallelonga's evidence was that he ceased bgldimork on
5 January 2007 and that after that he did no futitbhdding work because
Mr Segler's advice was that he had exhausted @&hwes of appeal
against Commissioner Power's decision.

We therefore find that the advice given by Mr Segt®
Mr Vallelonga that he ought to continue to work asbuilder while
Mr Segler explored avenues of appeal against Cosnonmer Power's
decision, and in advance of any application beiregdenfor a stay of
Commissioner Power's orders, was given between on about
9 November 2006 and 28 February 2007.

As we have noted above, Mr Segler contended thatatlvice he
gave to Mr Vallelonga was sound in law. We do matept that
Mr Segler actually believed that to be so for tbiofving reasons. First,
the effect of the decision of Commissioner Powertlom BRB's orders
was made manifest by the order made by Commissiower to dismiss
the order made on 1 December 2005 by Judge Mastayong the BRB's
decision.

Secondly, it is a matter of rudimentary legal knedge that a
successful litigant is entitled to the benefit gudgment, and to enforce
that judgment. If the unsuccessful litigant appetile decision, and
wishes to prevent the enforcement of the judgmentimg the appeal, he
or she must seek a stay of the judgment of the tGmiow or a stay of
execution: seeCivil Procedure Western Australiaat [3976.5] andThe
Laws of Australiaat [5.9.30]; see alsBupreme Court (Court of Appeal)
Rules 2005(WA) r44 and r 3. Similarly, if a party seeks a writ o
prohibition or of certiorari in relation to proceegs in, or a decision of,
the District Court, the grant of an order nisi toow cause does not
operate as a stay of the proceedings in the Colats the Supreme Court
orders a stay: see s Bistrict Court of Western Australia Act 19¢@/A)
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and Order 56, r 3(2) of thRules of the Supreme Court 19fWA). A
cursory glance at the authorities or legislationcllwe have cited would
have confirmed this to be the case.

Thirdly, Mr Segler has been admitted for over 28rge and
according to his evidence, has practised in everytcand tribunal in
Western Australia, the Federal Court and the Highr€ and has
extensive appellate experience in jurisdictionsludiong criminal and
family law. In those circumstances, it would benagkable if Mr Segler
was not aware of the legal principles involved.

Fourthly, Mr Segler sought a stay of the BRB's sdehile the
BRB's decision was the subject of an appeal toDisgrict Court. That
suggests that he was clearly aware of the neede & stay to preclude
the operation of the BRB's orders and to permitchent to continue to
work as a builder. Furthermore, in his evidence,3dgler accepted that
following the BRB's decision, he made an applicafior a stay on behalf
of Mr Vallelonga to enable him to continue buildirend that he
understood that unless Mr Vallelonga was grantsthy, he would be in
breach of the BR Act if he continued building. &uddition, in his
correspondence with the BRB following CommissioRewer's decision,
Mr Segler referred to his intention to seek a st ommissioner Power's
orders.

Fifthly, it was expressly drawn to Mr Segler's atien that the effect
of the decision and orders made by CommissionerePavas that the
BRB's orders again became operative, with the tréisal the cancellation
of Mr Vallelonga's registration as a builder becaefective. On
14 November 2006, Ms Rebecca Page, a solicitoheatBRB wrote to
Mr Segler and advised:

As a result of the appeal being dismissed, the
Builders' Registration Board's notice of decisiomted 18 July 2005
(attached for your client's information) is in effe..

The register of builders was amended on 10 Nove2®@8 to reflect the
cancellation of your client's registration as alden. Please inform your
client that he is only permitted to carry out thelding work identified in

the notice of decision dated 18 July 2005. Anyt@mts your client may
have entered into as a result of the District Cguanting a stay of the
Board's decision on 1 December 2005, must now Iseggraed to and
performed by a registered builder.

Mr Mannes wrote to Mr Segler by facsimile on 3 Jag2007 in
response to Mr Segler's letter to him dated 21 Bese 2006 (which is
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referred to above). Mr Mannes requested that tRB Be advised of the
hearing of any application for an order nisi and dostay of the orders
made by Commissioner Power. Further, Mr Manndsdta

The stay contemplated in Order 56 Rule 5(2) isangbmatic and to the
Board's knowledge has at today's date not beerreatdeéAccordingly,
your client does not hold registration and is not prmitted to
undertake or continue any work for which a registeed builder is
required. If your client undertakes building work for whi@ registered
builder is required (with the exception of thoseperties the Board in its
original decision, permitted your client to complet he will be
investigated and may be prosecuted.

The Board is empowered by tBrilders’ Registration Acto investigate

suspected breaches of that Act ... The Board issiiyating suspected
unregistered building activity by your client andlwontinue to do so in

accordance with its policies and guidelines. (Dagemphasis)

In all of the circumstances, the only inferencesosably open is that
Mr Segler was well aware that as a result of Corsimier Power's
orders, the cancellation of his client's registratas a builder became
operative and that if his client worked as a builde would be in breach
of s 4 of the BR Act.

The second basis for Mr Segler's denial that hisicad to
Mr Vallelonga constituted professional miscondu@swthat it was his
view that Mr Vallelonga would not be prosecuted the BRB if he
continued to work prior to the grant of a stay.easis for this view was
that Mr Vallelonga had not been prosecuted whilevbeked as a builder
prior to the grant of a stay of the BRB's orders Ihys
Honour Judge Martino on 1 December 2005. It appéaat Mr Segler
considered that the BRB would exercise its prosg@ltdiscretion not to
prosecute his client in respect of a breach ofBReAct if Mr Vallelonga
worked as a builder following the decision of Corssnmner Power and
prior to the grant of any stay of the Commissiaerders. However, in
view of the express notice given to Mr Segler by BRB to the effect
that Mr Vallelonga was engaging in conduct whictswkegal, there was
no reasonable basis for Mr Segler's view that muatsen action would not
be taken in this case.

In any event, a legal practitioner is not entittedadvise a client to
act in an illegal manner simply because he or dtieues that the client
will not be prosecuted. Lawyers have a duty tdeiosespect for the law
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and its administration. This duty arises as alt@guheir participation in
the administration of justice and the legal systémis inimical to the role
and function of a legal practitioner that he or sldwise or encourage a
client to breach the law, regardless of whether bheach might be
detected or prosecuted. Furthermore, if a lawymomes aware that a
client is engaging in unlawful conduct:

. the appropriate response is to counsel the tchgainst it and to
eschew any involvement in that conduct, whetherabgisting or being
seen to be condone that activity. ... If a lawyes reason to believe that a
client will disregard the lawyer's advice and thgreontravene the law or
some legal obligation to a third party, again hestoe should counsel the
client of the lawyer's responsibilities and, if tblgent persists, terminate
instructions. (GE Dal Pontawyers' Professional Responsibili§rd ed,
2006) at 423 [19.10].)

This aspect of the duty of a legal practitionerentids r 13.1 of the
Conduct Rules.

In addition, underlying Mr Segler's advice to MrIdébonga was his
view that a stay of the orders made by Commissi®osver would be
obtained. That assumed that grounds existed fapaeal or a review of
Commissioner Power's decision. That assumptionulasately proved
wrong. Further, Mr Segler apparently disregardes fact that the BRB
intended to oppose the grant of a stay. In a fabsi dated
16 January 2007 from Mr Mannes to Mr Segler, Mr Nesindicated that
the BRB had instructed him to oppose any stay egtiin which might
be made in relation to the orders made by ComnmssiBower for
reasons including that 'your client continued t@agge in unregistered
building activities following the District Court'sdecision and the
cancellation of your client's registration in 1&606'. In his evidence,
Mr Mannes confirmed that he had encouraged Mr Seplemake an
application for a stay, although he advised Mr &etilat the BRB would
oppose the grant of a stay.

The consequences for Mr Vallelonga if he contintedvork as a
builder while his registration as a builder wasasdled were serious. He
faced prosecution under the BR Act, and if thatspootion was
successful, a criminal conviction and the imposiixd a penalty under the
BR Act. Mr Segler's evidence confirmed that he veagre that the
survival of Mr Vallelonga's business depended up@ being able to
continue work as a builder. In those circumstanteshould have been
apparent to Mr Segler that Mr Vallelonga would eciccordance with
his advice. Indeed, as we have noted above, MeBagknowledged that
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when he advised Mr Vallelonga that he 'ought' totiome with his work
as a builder pending an application for a stayt tihat meant that
Mr Vallelonga 'should' do so. We find that in thesrcumstances, by
advising Mr Vallelonga as he did, Mr Segler effeely encouraged
Mr Vallelonga to engage in illegal conduct.

We accept the LPCC's submission that Mr Seglerfsdwtt in
providing advice to Mr Vallelonga that he oughtcmntinue building, in
the circumstances outlined above, constituted adbref cl 13.1 of the
Conduct Rules. It is well established that the dimhd Rules may be
regarded by the Tribunal as a guide to what is idensd by the legal
profession to be proper behaviour, and to thisréxtbey were regarded
as relevant to determining whether a legal pracigr engaged in
unprofessional conduct under the 1893 Act and th@03ZAct:
D'Alessandro v Legal Practitioners Complaints Contiee
(1995) 15 WAR 198 at 214 (Ipp P, Pidgeon and FranklJ agreeing
at 201);Quigley (A Practitioner) v The Legal Practitioneromplaints
Committee [2003] WASCA 228 at [17] (Parker J, Malcolm CJ and
Anderson J agreeing at [1] and [2]) anelgal Practitioners Complaints
Committee and McCormaciR009] WASAT 4 at [95].

In the same way, the Conduct Rules may be relewadétermining
whether a legal practitioner engaged in professianesconduct or
unsatisfactory professional conduct pursuant to20@8 Act. However,
the question whether the conduct of a practitiaosistituted professional
misconduct or unsatisfactory professional condutitnet necessarily be
answered simply by determining if there was a breafcthe Conduct
Rules. The question remains whether the condudlioSegler falls
within the definition in s 402 or s 403 of the 208&. In particular,
conduct which constitutes a breach of the Condugtedk may not
necessarily be so serious as to meet the definiibriprofessional
misconduct' in s 403 of the 2008 Act.

Clause 13.1 of the Conduct Rules makes clear thasiag a client
to engage in conduct which a practitioner considéegal is conduct
which the legal profession would not regard as erdpehaviour for a
lawyer. A member of the public would be entitlenl éxpect that a
reasonably competent Australian legal practitiomesuld achieve a
standard of competence which involves, amongst ¢kiegs, compliance
with the Conduct Rules.

In our view, Mr Segler's conduct fell short of tis¢andard of
competence that a member of the public is entitiedexpect of a
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reasonably competent Australian legal practitionerlt therefore
constituted unsatisfactory professional conduatiefsed in s 402 of the
2008 Act.

At [29] of his written submissions, and in his omlbmissions,
counsel for the LPCC submitted that Mr Segler'sdoeh ‘involves a
substantial failure to reach or maintain a reaskenattandard of
competence and diligence occurring in connectioth wir Segler's
practice of law which justifies a finding that Me@er is not a fit and
proper person to engage in legal practice purstwans 403 of the
2008 Act'. The construction of the definition ofi@3 of the 2008 Act
which was the basis for this submission was notresded in argument
but two possibilities exist. We read the LPCClmission as contending
that the conduct of Mr Segler constituted profassianisconduct under
s 403(1)(b) of the 2008 Act, in that it was an amste of conduct
occurring in connection with the practice of lawatthwould justify a
finding that Mr Segler was not a fit and propersoer to engage in legal
practice. However, reference in the submissioth® language of the
definition of 'professional misconduct' in s 403&)) of the 2008 Act
might be viewed as premised on an understandinig(@hand (b) of that
definition are to be read cumulatively. On thawj conduct which falls
within (a) of the definition would be consideredamount to professional
misconduct if it justifies a finding that a pramiter is not a fit and proper
person to engage in legal practice. We do not teadlefinition in that
way.

The use of the word 'includes' in the definition 903 of the
2008 Act suggests that (a) and (b) are intenddxt texamples of conduct
which will constitute ‘professional misconduct' aareé not intended to be
exhaustive of what constitutes 'professional midoeti: see DC Pearce
and RS GeddesStatutory Interpretation in Australig6th ed, 2006) at
239 [6.56] and the cases cited therein. In thateod, we view (a) and (b)
as discrete examples of conduct which will contgityrofessional
misconduct. In order to constitute 'professionasconduct’, it is not
necessary that the conduct both meets the deserigti(a) and justifies a
finding that Mr Segler is not a fit and proper mgrdo engage in legal
practice under (b). Para (b) of the definitionsid03 of the 2008 Act
clearly covers a far wider range of conduct thaat drescribed in (a) of
that definition, including conduct which occurs etwise than in
connection with the practice of law. The essentlaracteristic of the
range of conduct which is encompassed by s 403(1)¢avever, is that
that conduct justifies a finding that a practitiome not a fit and proper
person to engage in legal practice. That is no¢ssential characteristic
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of the conduct described in s 403(1)(a) of the 2R68 In other words,
not all instances of 'professional misconduct' willolve the conclusion
that a practitioner is not a fit and proper persoangage in legal practice.

The view we take of s 403(1) is also consistenhhie fact that the
orders which may be made by the Tribunal upon ngakirfinding that a
practitioner is guilty of professional misconduot aot confined to orders
which would preclude the practitioner from legagtice: see s 438(2)
and s 439, s 440 and s 441 of the 2008 Act.

There may, however, be instances of conduct whidifies a
finding that a practitioner is not a fit and prop&rson to engage in legal
practice for the purposes of the definition in 8AQ(b) but where the
factual context for that conduct involves a subsdhrailure to reach or
maintain a reasonable standard of competence digérdie. That was
the basis on which we understood the LPCC to mutcése against
Mr Segler.

In the present case, we are of the view that biyngithe advice he
did, in circumstances where it should have beearde Mr Segler that
Mr Vallelonga would act on the advice and therelmgage in illegal
conduct with the risk of criminal prosecution agesult, Mr Segler's
conduct involved a substantial failure to reachh@intain a reasonable
standard of competence. The LPCC did not submd,vae do not find,
that Mr Segler consciously urged his client to gegan illegal conduct.
As we have found, however, Mr Segler effectively camraged
Mr Vallelonga to engage in illegal conduct. We sider that Mr Segler's
conduct amounted to professional misconduct aneefin s 403(1)(a) of
the 2008 Act.

Accordingly, we find Mr Segler guilty of profess@anmisconduct
pursuant to the 2008 Act in that between on or alBadNovember 2006
and 28 February 2007, in the course of acting for Wallelonga,
Mr Segler advised Mr Vallelonga that he ought taorceaout building
projects at a time when Mr Segler knew that Mr ®alhga was
unregistered as a builder and in the knowledge byatso advising
Mr Vallelonga, he was encouraging him to breaclo$the BR Act.

Evidence in relation to ground 2 of the application

102

In late January 2007, the BRB drew to the attentbrthe LPCC
concerns it held about the advice provided by Mjl&eto Mr Vallelonga.
On 8 March 2007, Mr Quilliam, a legal officer atethPCC, wrote to
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Mr Segler requesting his response to the allegatdn Segler responded
by letter dated 3 April 2007, in which he made filllowing statement:

Regrettably, the subject matter of the complainteasrted to you has also
been necessarily referred by me to both the Minikie Housing and
Works within the state of Western Australia and @weruption and Crime
Commission.

Accordingly, and by reason of not least the coi#isaimposed by
legislation related to that Commission, | have sowchfficulty in
responding at this time to the extent of the aliegg made ... | trust that
you are cognisant of such constraints and appeecidtat my
representations to you ought not compromise orraike prejudice any
investigation undertaken by or on behalf of the Gossioner.

Mr Segler admitted that the factual position was as he had

asserted it to be in his letter of 3 April 200h His evidence, Mr Segler
gave the following explanation:

At the time | had drafted a letter to the Corruptammd Crime Commission.
The difficulty was that even though Mr Vallelongadhexhausted his
avenues of recourse, a further application was neadbis behalf to the
State Administrative Tribunal in respect of the tmasometime in May or
June of 2007 to see whether or not his licencedcbel reinstated by an
order of the State Administrative Tribunal.

It was in the course of that application that songeelse who appeared for
the Builders' Registration Board said 'look, thdtdrecourse of action
would be to apply for reinstatement, and if youtldat you might find that
the new Board...might be sympathetic to his casetoniveyed that to
Mr Vallelonga. ... Mr Vallelonga told me to hold eydring | was doing
and focus on the application for reinstatementctvhidid.

| appreciate | ought to have immediately raisedt tmatter with the
Complaints Committee but at the time | had a lohgnmind. Certainly,
the changed instruction in relation to the Corruptiand Crime
Commission was not foremost in my mind. ... | wasa®ned to ensure
we could get [Mr Vallelonga] back building as sampossible.

In cross-examination, Mr Segler admitted that & time that he

wrote the letter dated 3 April 2007 to Mr Quilliaof the LPCC, he had
not sent a letter to the Corruption and Crime Cossion (CCC),
notwithstanding his contrary assertion in thatelett Mr Segler accepted
that the letter was wrong in its assertion thahaé referred a complaint
to the CCC. It was put to Mr Segler that this wasberately misleading
to the LPCC. Mr Segler's explanation was:
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It wasn't intended to be. Deliberately misleadiaguires some mens rea
intention ... it certainly wasn't my intention at thame, and that's
because, | have already explained in my evideneer¢hson, what had
happened in the interim | had taken Mr Vallelonga&truction in relation
to this aspect of possible corruption ... it concdrrmee, the entire
proceedings by the Board and the conduct of thedncbacerned me; the
communication of the decision of the Board had eomed me ...

So | sat him down, and | took his instruction, dndrote that instruction
down. Then | prepared a draft letter. ... Beforssuied that letter, it was a
letter that Mr Vallelonga would necessarily, of s have to approve
before | could issue it. ... | would not issue adetiop the Commissioner
without having the...without a copy first being signby our client. ...
What had happened in the interim, as | indicatesk that | had appeared
in the State Administrative Tribunal and was ad¥igdgat Mr Vallelonga's
best cause ... best recourse in this matter, was reafaply...to apply for
reinstatement, not to apply to the SAT to review tlancellation order or
SAT to review the penalty but rather, for...him tokaaan application
direct to the Board for reinstatement that that mayhat he may find the
new Board was sympathetic to him. | apprised Milelanga of that and
he said don't do anything, don't then go and malig éssue to the Crime
and Corruption Commission whilst I'm seeking ... figgatement] by a
new Board.

Mr Vallelonga also gave evidence which touched loa $econd
ground of the application against Mr Segler. Mil®anga's evidence
was that he wanted Mr Segler to report the condtipersons within the
BRB to the CCC for its investigation. Mr Vallelomgave evidence that
Mr Segler told him that he had made an applicationthe CCC.
Mr Vallelonga also gave evidence that on the dayhefhearing of the
application to reinstate his licence, he told Mgi8e to hold all
proceedings in relation to the CCC because it cpaddardise his chances
of getting his licence back.

We note that the application to the SAT was mad@®dune 2007.
That is, almost three months passed after Mr Seglete to the LPCC
during which time he had not, and did not, refezroanplaint about the
conduct of officers of the BRB to the CCC, yet Meg&r did not contact
the LPCC to clarify the erroneous information pd®d in his letter of
3 April 2007. Further, nearly three months afterlbtter of 3 April 2007
to the LPCC, Mr Segler was instructed not to purausmplaint to the
CCC, yet he did not then contact the LPCC to cfatie position, or to
respond to Mr Quilliam's letter of 8 March 2007.

By letter dated 21 February 2008, the LPCC agafuested that
Mr Segler provide his response in relation to thegation made against
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him by the BRB. Mr Segler responded by letter d&é April 2008. In
that letter, Mr Segler addressed, amongst othamng#hi his previous
assertion that a complaint had been made to the @@&thg from the
conduct the subject of the allegation against loitiné LPCC, and stated:

| had previously explained to you that a complamtrespect of the

circumstances relating to that cancellation wasb® made to the
Corruption and Crime Commission. By reason of tmweents in the

litigation related to my client's appeals to Supeeand District Courts as
well as the State Administrative Tribunal and tleeperceived change of
attitude by the Board's legal representatives te dancellation of

Mr Vallelonga's registration, | deemed it untimébyproceed with such a
complaint until | had first exhausted all avenudsrenstatement of
Mr Vallelonga's cancelled registration. At all mal times in relation to
this matter, | have adopted the view that any aabio the part of my client
that may prejudice or may otherwise compromise livielihood as a

builder was an inappropriate exercise of my profesd judgment.

| have not attempted to pervert any administrativgudicial procedure in

those respects. Whether other persons relatddstoniatter have so acted
will be an issue for the Corruption and Crime Comission to consider in

due course.

108 That letter did nothing to correct the misleadingprmation which
Mr Segler gave to the LPCC in his letter of 3 A@@07. We note that
the LPCC's application did not rely on Mr Seglétser of 30 April 2008
as an instance of unsatisfactory professional condRather, the LPCC
relied on the letter of 30 April 2008 to suppors itontention that
Mr Segler's letter of 3 April 2007 was deliberatelynisleading.
Mr Segler's letter of 30 April 2008 implied thatreatter had been referred
to the CCC, but that it had not been pursued. rbsszexamination,
Mr Segler accepted that his letter of 30 April 2008 inaccurate in that a
complaint to the CCC had not been made, yet Mre®'sgleference to the
'issue for the [CCC] to consider in due course'liegpthe contrary.
Mr Segler's evidence was that ‘'whether there wastantion to do so in
the future [that is, refer a matter to the CCC] ldadepend on my client's
instructions'. In our view, that was a contrivexplanation for the
Inaccuracy in Mr Segler's letter of 30 April 200&lave do not accept it.

The parties' submissions in relation to ground 2

109 The LPCC submits that by his letter to the LPCC3&pril 2007,
Mr Segler deliberately misled the LPCC by statingttthe subject matter
of the complaint had been referred to the CCC, aderin fact, no
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complaint had been referred to the CCC. The LP@Gtp to the
inconsistent explanation given by Mr Segler inlbiter of 30 April 2008,
namely that at the time of his earlier letter, enptaint ‘was to be made' to
the CCC. In addition, the LPCC points to [6] of Begler's response in
these proceedings which indicates that he 'defegfiral of matters' to
the CCC. The LPCC submits that the only reasonalidéeence which is
open is that Mr Segler misled the LPCC in orderatmid having to
provide an explanation to the LPCC in responsenéadillegation made
against him. The LPCC submits that such condwrta tsubstantial
degree, falls short of the standard of professiamuaiduct observed or
approved by members of the profession of good esgntl competence.

Mr Segler conceded that there were aspects ofdnrespondence to
the LPCC which were misleading, but he submitted these ought to 'be
construed in the total factual matrix'.

Conclusion in relation to ground 2

111

112

Mr Segler did not dispute that at the time he wrbie letter of
3 April 2007 to the LPCC, he had not, in fact, redd a complaint to the
CCC on behalf of Mr Vallelonga. His assertion @ tcontrary in that
letter was therefore misleading.

We reject Mr Segler's submission that at the tiferding his letter
of 3 April 2007, he had no intention of misleadittge LPCC for the
following reasons: first, Mr Segler sought to rely the untrue assertion
that he had referred a complaint to the CCC agusiiication for not
responding to the LPCC in relation to the allegativade against him.
Secondly, it was known to Mr Segler immediatelyea&ending his letter
of 3 April 2007 and for over 12 months thereaftemt{ he next wrote to
the LPCC on 30 April 2008), that he had not in feeferred a matter to
the CCC. Moreover, from 27 June 2007, Mr Segles aaare (following
the receipt of his client's instructions) that nclsreferral to the CCC was
to be made at all. Had Mr Segler not intended iglaad the LPCC, one
would have expected that he would have sought teciothe erroneous
information provided to the LPCC in his letter ofAfril 2007 at the
earliest opportunity after that date, and at theyvéeast, after
27 June 2007. He did not do so. Thirdly, in l@gdr to the LPCC of
30 April 2008, Mr Segler not only failed to corrette misleading
information he had given the LPCC, but perpetusted misinformation.
All of this evidence strongly supports the inferenithat Mr Segler's
response to the LPCC in his letter of 3 April 20@8&s deliberately
misleading.
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113 In our view, Mr Segler's conduct in this respedt &hort of the
standard of competence and diligence that a membéehe public is
entitled to expect of a reasonably competent Aliatrdegal practitioner.
Accordingly, we find Mr Segler guilty of unsatistacy professional
conduct pursuant to s402 of the 2008 Act in that ar about
3 April 2007, upon being asked by the LPCC to pteviis response to a
complaint against him, he gave a response which delberately
misleading and designed to avoid giving a compéelanation at that
time.

Further submissions as to penalty

114 In the course of the hearing, the parties did naiken any
submissions concerning the appropriate penalty whimould be imposed
should the tribunal find the allegations against Megler to be
established. In view of our findings, it is appriage that the LPCC file
and serve its submissions on penalty within 14 d#ythe date of the
publication of these reasons, and that Mr Seglier dind serve any
submission in response on the question of penaltyirwl4 days of the
LPCC's submissions. The Tribunal will then dealhwthe question of
penalty on the papers, unless it considers it sacgto hear further from
the parties.

Orders

1. There is a finding that between 9 November 2606
28 February 2007, Mr Segler was guilty of profesalo
misconduct contrary to thé.egal Profession Act 2008
(WA) in that in the course of acting for
Antonio Armando Vallelonga, Mr Segler advised
Mr Vallelonga that he ought to carry out buildingjects
at a time when Mr Segler knew that Mr Vallelongaswa
unregistered as a builder and in the knowledgeliato
advising  Mr Vallelonga, he was encouraging
Mr Vallelonga to breach s 4 of thguilders' Registration
Act 1939(WA).

2. There is a finding that on or about 3 April 2007
Mr Segler was guilty of unsatisfactory professional
conduct contrary to s402 of théegal Profession
Act 2008(WA) in that, upon being asked by the Legal
Practitioners Complaints Committee to provide his
response to a complaint against him, Mr Segler gave
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response which was deliberately misleading andydesl
to avoid giving a complete explanation at that time

3. The Legal Practitioners Complaints Committe¢oidile
and serve any submissions on penalty within 14 ddys
publication of these reasons.

4. Mr Segler is to file and serve any submissiamgenalty
within 14 days of the service of the Legal Pramtiérs
Complaints Committee's submissions.

5. Subject to any further order of the Tribunak tfuestion
of penalty is to be dealt with on the papers.

| certify that this and the preceding [114] parapscomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE J A CHANEY, PRESIDENT
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