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attempting to mislead the Court - Failure to respdo enquiries of the
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Result:

Findings of professional misconduct in relatiorstane of the allegations

Summary of Tribunal's decision:

The Legal Profession Complaints Committee alledeat Martin Lee
Segler engaged in professional misconduct by:

- failing to pay trust money into a trust account;

- failing to carry out work or adequate work whioé had agreed to do
for clients;

- failing to account for money received;

- failing to reach or maintain a reasonable stashdhcompetence and
diligence that a member of the public is entite&xpect of a
reasonably competent Australian practitioner;

- failing to respond or adequately respond to spoadence from
another legal practitioner;

- misleading or attempting to mislead the Couw ilamily law dispute;

- failing to clearly indicate a pending trial datea client's new solicitor;

- failing to meet with a client after judgment wergtered against the
client in a criminal matter;

- failing to respond to the Complaints Committesiguiries; and

- failing to properly notify clients of his retireant from practice in
May 2010.

The Tribunal considered these allegations and tbangls for them. It

concluded that the practitioner was guilty of pssienal misconduct by:

- failing to pay trust money into a trust account;

- misleading or attempting to mislead the Court;

- one count of failing to reach or maintain a rewdae standard of
competence and diligence; and
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- failing to respond to the Complaints Committee'squiries and
summonses.

The Tribunal concluded that the remaining allegetidhad not been
established.
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REASONS FOR DECISION OF THE TRIBUNAL :

The respondent Pfactitioner) at all relevant times was an
Australian lawyer as defined under s 4(a) of tegal Profession Act
2008(WA) (Legal Profession Acj. On 10 May 2010 he was suspended
from practising for three months and closed higfica. Since then, he
has not practised and has not held a practisirigicate.

During the relevant period the Practitioner pratisas a sole
practitioner and latterly as a legal practitiongector of an incorporated
legal practice named Segler Enterprises Pty Ltd.

In an application dated 13 March 2012, the Legabfdasion
Complaints CommitteeQommittee) brought a number of complaints of
professional misconduct or unsatisfactory professiconduct against
the Practitioner. The conduct complained aboutuoed between
August 2007 and March 2011.

Applicable legislation

4

The provisions of thd.egal Practice Act 2008NVA) (2003 Ac)
were in force until 1 March 2009, when the Legabffssion Act
commenced operation. Under s 622(2) of the LegafieBsion Act, the
Legal Profession Act applies to conduct consistihg contravention of
the 2003 Act as if the conduct consisted of a ewatntion of the
Legal Profession Act.

Under s406 of the Legal Profession Act, Pt13 d¢ie t
Legal Profession Act (complaints and discipline)plegs to former
Australian legal practitioners in relation to contloccurring when they
were Australian legal practitioners. Also, undes same section, Pt 13
applies to Australian lawyers in relation to condoccurring while they
were Australian lawyers, but not Australian legalqtitioners.

Accordingly the Legal Profession Act applies to tBeactitioner
and to the alleged conduct the subject of the Cdteas application.

Professional misconduct and unsatisfactory professal conduct under the
Legal Profession Act

7

The Committee alleges that the Practitioner engaged
‘unsatisfactory professional conduct' or 'profesaionisconduct’, being
terms used and defined in the Legal Profession Acthe term
‘unsatisfactory professional conduct' is defined sm02 of the
Legal Profession Act to include conduct that ‘falert of the standard
of competence and diligence that a member of thdiqtis entitled to
expect of a reasonably competent Australian legedctpioner'.
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The term 'professional misconduct' is defined 03 as including
‘'unsatisfactory professional conduct of an Audraliegal practitioner,
where the conduct involves a substantial or comsidtilure to reach or
maintain a reasonable standard of competence aligerdie' and
‘conduct ... whether occurring in connection with ginactice of the law
or occurring otherwise ... that would, if establishgdtify a finding that
the practitioner is not a fit and proper persoergage in legal practice'.

Section 404 of the Legal Profession Act gives ims¢és of conduct
capable of constituting unsatisfactory professionednduct or
professional misconduct. These include such nza#iera contravention
of the Legal Profession Act, failure to comply widm order of the
Committee and charging excessive legal costs.

It should be noted that the definitions of 'profesal misconduct'
and 'unsatisfactory professional conduct' are esgae as inclusory only.
It is clear from the Legal Profession Act that theferences to
competence and diligence and the examples gives 4064 are not
intended to cover all instances of unprofessionaldact. The common
law notion of unprofessional conduct, based upom $kandards of
members of the profession, is intended to contifue, depending on
the seriousness of the matter, to be classified eundhe
Legal Profession Act as either 'unsatisfactory gssional conduct' or
‘professional misconduct'. It follows that the mmerious form of
unprofessional conduct (that which is regarded agraceful or
dishonourable) will likely fall under the more smrs statutory form of
professional misconduct. The less serious formupprofessional
conduct (that which to a substantial degree fditatsof the standards of
the profession) will likely fall under the less iseIs statutory form of
unsatisfactory professional conduct.

Legal profession rules, such as tReofessional Conduct Rules
issued by the Law Society of Western Australia alatdterly, the
Legal Profession Conduct Rules 2qQY0A) provide a guide as to what
iIs regarded in Western Australia as proper probesdi behaviour.
A breach of these rules could constitute either atisictory
professional conduct or professional misconducgiraglepending on
whether the breach concerned represents behawabtungfshort of the
standards of the profession or whether the behavomncerned is
regarded as disgraceful or dishonourable.

What the Committee must show to the Tribunal is:

a) the nature of the charge which it is making @asfathe
Practitioner and the evidence which supports that
charge;
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b) the relevant conduct rules or practice governihg
matter;

c) the extent to which there has been a departom f
those rules or that practice; and

d) whether in all the circumstances the Practitisne
conduct may be said to constitute unsatisfactory
professional conduct or professional misconduct.

The standard of proof

12

13

14

15

The standard of proof which the Committee must nregtroving
its case is the civil standard, namely proof on th&lance of
probabilities. However, in determining whether the evidence this
standard has been satisfied, the Tribunal will gacke that 'the
seriousness of an allegation made, the inherenkalinbod of an
occurrence of a given description, or the gravitythee consequences
flowing from a particular finding are consideratsowhich must affect
the answer to the question whether the issue hes peoved to the
reasonable satisfaction of the tribunaBriginshaw v Briginshaw
(1938) 60 CLR 336Rriginshaw) at [362].

As the High Court expressed the positiorNeat Holdings Pty Ltd
v Karajan Holdings Pty Ltd(1992) 67 ALJR 170, the significance of
Briginshaw is that the seriousness of the matter and ofoitsequences
does not affect the standard of proof, but goeth&strength of the
evidence necessary to establish a fact requiretett that standard.

Allegations of professional misconduct are undodlyteserious,
thus it is considered in proceedings such as ttiegehe Tribunal must
feel an actual persuasion of the occurrence oitends of the relevant
facts before being satisfied that an allegationldesesn made out.

In this case, some of the events relied upon byCGbexmittee
extend back some five or six years. To the exthat proof is
established by reference to documents, this delay e of little
consequence. However, when the issue is dependantthe
Practitioner's recall of events and witnesses'lre¢ahe same events,
some allowance must be made for the inevitableceffé such delay
upon those parties' ability to recall those mattend the accuracy of
their recall.
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The Practitioner's records

16 In the Practitioner's Witness Statement dated 1H 2013, the
Practitioner explained his record keeping systenndithe later years of
his practice.

17 He says that he administered the operation of dgsll practice

through his two computers. On his desktop compb&maintained
legal practice folders upon which he kept copiesfof example, the
terms of retainer and agreement as to costs dodameneipts of money
paid, tax invoices issued, along with all of higrespondence, court
documents and 'Documents downloaded from legalbda&s which
were pertinent to my instruction and the case | teggesent'.

18 The Practitioner also maintained a second comphgeng a laptop.
On that, he maintained a 'running schedule' of vinsk, which he
operated through a software application knownEag'!i He said that the
desktop computer and the laptop computer did natreshihe iBiz
programme and he could only access that prograrmroagh the laptop
computer.

19 In the Practitioner's Book, he includes documertiglwhe says he
was able to retrieve electronically through thektigs computer or from
records in hard copy physically retained by him.

20 The Practitioner then goes on to say that in ourdaJune 2010, he
ceased paying his subscription to the iBiz softwan@gramme but had
not appreciated that by so doing he lost all actedke records of his
work performed. He then says that the hard drivieelaptop computer
failed around the same time and therefore he hazrewrd whatsoever
of whatever data had been stored on that computer.

21 The Committee does not contest any of these facts.

22 While this explains the lack of documentation ipgort of some of
the Practitioner's responses, it does not expldy whe documents
which the Practitioner did have were only filed 8 February 2013,
which in turn required the Committee to amend sofmigs allegations.
We refer again to these amendments later in thees®ns.

The hearing

23 The hearing of this matter took place on 17, 18 BEd\pril 2013.
At the hearing, the Committee tendered a book otudeents
(Committee's Book and a supplementary book of documents
(Committee's Supplementary Book The Practitioner filed a written
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response to the Committee's allegatioPsagtitioner's Responsé and
his own book of documents dated 15 April 20R8atitioner's Book).

The Committee then filed a number of witness statamto which
we will refer as we deal with each complaint. Hractitioner also filed
his own witness statemerRr@ctitioner's Witness Statement.

The complaints against the Practitioner

25

The complaints against the Practitioner and thermte upon which
the Committee relies for alleging professional mistuct or
unsatisfactory professional conduct, as the casg bm by the
Practitioner are set out in the Committee's appdinan substantially the
following terms:

Complaint 1

26

The Practitioner engaged in professional misconduthe course
of acting for his client, Ms Josette Hamiltdl§ Hamilton), by:

(@) on various dates between 9 August2007 and
22 January 2009, failing to deposit trust moneys, a
defined in s 3 of the 2003 Act, that he had reakivem
Ms Hamilton to the credit of his trust account as
required by s 137 of the 2003 Act, and

(b) on various dates between 13 March 2009 and
6 April 2009, failing to deposit trust money, adided
in s 205() of the Legal Profession Act, that hel ha
received from Ms Hamilton to the credit of his trus
account as required by s 215(2) of the Legal Psodes
Act.

Complaint 2

27

The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Hase BasagMrBasagic), by:

(@) on or about 25 February 2008 failing to deptrsist
moneys, as defined in s 3 of the 2003 Act, in tha sf
$3,500 that he had received from Mr Basagic to the
credit of his trust account as required by s 137%hef
2003 Act; and

(b) between 25 February 2008 and 10 May 2010:

(1) failing to carry out work for Mr Basagic which
he had agreed to do; and
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(i) failing to account to Mr Basagic for the mosie
received from him and retained by the
Practitioner for work to be performed by the
Practitioner; and

(c) failing to notify Mr Basagic that he had cease@ct for
him from or about 10 May 2010.

Complaint 3

28 The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Lazo Glusicd¢ Glusica), by:

(@) on or about 28 March 2008 failing to deposiistr
moneys, as defined in s 3 of the 2003 Act, in tha sf
$5,000 that he had received from Mr Glusica to the
credit of his trust account as required by s 13%hef
2003 Act;

(b) between 28 March 2008 and 10 May 2010:

) failing to carry out work for Mr Glusica which
he had agreed to do; and

(i) failing to account to Mr Glusica for the morgy
received from him and retained by the
Practitioner for work to be performed by the
Practitioner; and

(c) between 13 May 2008 and 1 May 2009 in the @ofs
acting on behalf of MrGlusica in relation to
Supreme Court action number CIV 1511 of 2008
substantially or consistently failing to reach oaintain
a reasonable standard of competence and diligéate t
a member of the public is entitled to expect of a
reasonably competent Australian legal practitioner.

Complaint 4

29 The Practitioner engaged in professional misconduthe course
of acting for his client, Ms Edith Julia MateljarM¢ Mateljan),
in Family Court Family Court) proceedings PTW 3210/2008
(Mateljan proceedingg by:

(@) between 13 September 2008 and 29 September 2009
repeatedly failing to respond or to adequately sadito
correspondence from the legal practitioner reprtasgn
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Ms Mateljan's de facto husband who was the apglican
in the Mateljan proceedings;

(b) on 11 May 2009, intentionally, alternativelyckéessly,
misleading or attempting to mislead the court by
informing Her Honour Justice Crisford that:

) disclosure of certain documents had been made;

(i) a valuation of the family home had been made
by a valuer agreed by both parties to the
Mateljan proceedings; and/or

(i)  neither party had made an offer of settlement

when he knew or ought to have known that these
submissions were not correct and were misleading, o
had reckless disregard as to whether they weredorr
and misleading; and

(c) following termination of his retainer, providjnthe
client file of Ms Mateljan to other solicitors, naity
Marks & Sands, without clearly indicating to
Marks & Sands that a trial was listed to be hearthe
Family Court on 26 July 2010.

Complaint 5

30 The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Ralph Condell{ Condelli), by:

(@) on 14 January 2009 failing to deposit trust eysn as
defined in s 3 of the 2003 Act, the sum of $3,18% he
had received from Mr Condelli to the credit of kngst
account as required by s 137 of the 2003 Act.

(b) between 14 January 2009 and 10 May 2010:

(1) failing to carry out work for Mr Condelli which
he had agreed to do; and

(i) to account to Mr Condelli for the moneys
received from him and retained by the
Practitioner for work to be performed by the
Practitioner.
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Complaint 6

31 The Practitioner engaged in professional miscondumst
unsatisfactory professional conduct in the coufsacting for his client,
Mr Kenneth Eric JohnstoMf Johnston), by:

(@) failing, without good reason, to meet with Mhdston
or to ensure that any representative of the Pi@uit
met with Mr Johnston after judgements of conviction
were entered against Mr Johnston in the DistriairCat
Geraldton on 18 March 2009;

b) on various dates between 18 October 2007 and
19 February 2009, failing to deposit trust monegs,
defined in s 3 of the 2003 Act, that he had reativem
Mr Johnston to the credit of his trust accountempiired
by s 137 of the 2003 Act; and

(c) on various dates between 9 March2009 and
8 April 2009, failing to deposit trust money, adided
in s205(I) of the Legal Profession Act, that hed ha
received from Mr Johnston to the credit of his ttrus
account as required by s 215(2) of the Legal Psodes
Act.

Complaint 7

32 The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Adjin DzemailoskMr Dzemailoski), by:

(@) on or about 23 February 2010 failing to deptsist
money, as defined in s 205(1) of the Legal Profassi
Act, in the sum of $3,000 that he had received from
Mr Dzemailoski to the credit of his trust accourst a
required by s 215(2) of the Legal Profession Act;

(b) between 23 February 2010 and 10 May 2010:

) failing to carry out work for Mr Dzemailoski
which he had agreed to do; and

(i) failing to account to Mr Dzemailoski for the
moneys received from him and retained by the
Practitioner for work to be performed by the
Practitioner; and
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between 1 February 2010 and 15 June 2010 atiosl

to proceedings between Mr Dzemailoski and
Narinder Kaur Dzemailoski in the Family Court

substantially or consistently failing to reach oaintain

a reasonable standard of competence and diligéate t

a member of the public is entitled to expect of a
reasonably competent Australian practitioner.

33 The Practitioner engaged in professional miscondyct

(@)

(b)

Complaint 9

on various dates between 30 June 2010 and abaut
March 2011 failing to respond to the Committee's
reasonable enquiries;

failing to comply with a summons to Produce
Documents issued on 18 August 2010 and
2 September 2010 in breach of s520(1) of the
Legal Profession Act; and

failing to respond to a letter from the Senibwust
Account Inspector dated 9 June 2010 requesting
confirmation of the findings set out in a 'Report o
Examination of Office and Practice Records of
Martin Lee Segler' dated 9 June 2010.

34 Further or in the alternative to Complaints 1 tth® Practitioner
engaged in professional misconduct between abdwg@st 2007 and
March 2011 by engaging in all of, or any combinatmf the conduct
referred to in Complaints 1 to 8.

The facts alleged, the parties' contentions and thabunal's findings

35 In its application, the Committee set out a statenwé facts and
contentions in respect of each of the complainfermed to above.
The Practitioner prior to the hearing informed Bemmittee and the
Tribunal that he does not contest the facts alldgethe Committee in
support of Complaints 1, 2(a), 3(a), 5(a), 6(b) &ydand 7(a), although
he disputes that the conduct in question conssitypeofessional
misconduct or unsatisfactory professional conduct.

36 At the commencement of the hearing, the Practitioatso
conceded the facts contained in the grounds for plant 8;
(T:5-6; 17.04.13).
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Also, at the commencement of the hearing the Coteajiwith the
consent of the Practitioner, sought leave to anteadgrounds of some
of the complaints set out in its application. Thabunal gave leave
accordingly.

For convenience, we will set out in full the compta and the
grounds for those complaints in each of the casesevthey have been
amended.

We then set out in respect of each complaint tlees falleged by
the Committee and the Committee's contentionsspeet of those facts,
the Practitioner's response and the findings offtiiteunal.

Complaint 1 - Hamilton

40

The grounds in Complaint 1 remain as set out eariethese
reasons.

Complaint 1 - the facts according to the Committee

41

42

43

44

45

On or about 30 July 2007 the Practitioner receiuedructions
from Ms Hamilton to represent her in relation todaspute with
Stephen Bruno Battaglia in the Family Court. Msriton signed a
written 'Terms of Retainer and Agreement as to <£ost
(Hamilton Retainer) which included a term that required Ms Hamilton
to pay to the Practitioner a retainer in the amoofr$1,500 ‘for the
professional service to be performed for [Ms Haomit

In accordance with the terms of the Hamilton Retginon
9 August 2007 Ms Hamilton paid the amount of $1,500 the
Practitioner.

On or about the dates indicated, in the course ating for
Ms Hamilton, the Practitioner received the follogiamounts of money
from Hamilton:

9 August 2007 $1,500
18 October 2007  $5,000
22 January 2009  $1,000
(collectively referred to as tH#2003 Hamilton money.

On or about the dates indicated, in the course ating for
Ms Hamilton the Practitioner also received the daihg amounts of
money from Hamilton:
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13 March 2009 $20,000
6 April 2009 $20,000

(collectively referred to as tH#2008 Hamilton money

Complaint 1 - the Committee's contentions

47

48

49

50

51

52

The Committee's case is that the 2003 Hamilton madhat had
been received by the Practitioner from Ms Hamiltzas ‘trust moneys'
for the purposes of s 3 of the 2003 Act. Thisasduse they had been
received by him in the course of legal practicéastern Australia for
the use or benefit of Ms Hamilton but were under éxclusive control
of the Practitioner.

As a result the Practitioner was required, by sd8te 2003 Act,
to deposit the 2003 Hamilton money to the credd tfust account.

However, contrary to s 137 of the 2003 Act, thecRtianer, or
someone acting under his direction, deposited @03 Hamilton money
into his general bank account.

In respect of the 2008 Hamilton money receivedhgyRractitioner
from Ms Hamilton, the Committee says that this wasst money' for
the purposes of s205(I) of the Legal Professior, As the 2008
Hamilton money had been entrusted to him in thersmwf or in
connection with the provision of legal serviceshoy.

As a result the Committee contends that the Piao#it was
required, by s 215(2) of the Legal Profession Astsoon as practicable
after receiving the 2008 Hamilton money, to depisit a general trust
account of the Practitioner's practice.

However, contrary to s 215(2) of the Legal Prof@ssiAct,
the Practitioner, or someone acting under his tioec deposited the
2008 Hamilton money into the Practitioner's genbaalk account.

The Practitioner's response in respect of Complaint

53

54

The Practitioner does not dispute the facts seabave in respect
of Complaint 1. Further, he does not disagree g Committee's
analysis of the relevant requirements under th& 20 in respect of the
2003 Hamilton money and under the Legal Profes&wnn respect of
the 2008 Hamilton money.

The Practitioner initially denied that he failed t®posit trust
money into his trust account and said that he wpsessly instructed by
Ms Hamilton to receive that money as payments to. hit was only
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after the Practitioner obtained legal advice irppration for the hearing
of this matter that he was prepared to concedehlatoney in question
was in fact trust money.

The Practitioner now concedes that the HamiltonaiRet was
'deficient’; (Practitioner's Witness Statement geaph 9). The
Practitioner says that he now appreciates, hawogived and accepted
independent legal advice, that the Hamilton Retaidiel not authorise
payment for my own benefit prior to delivery of wees'. He says that
he now understands the position. He says thaast mever his intention
to circumvent or infringe provisions of the 2003tAor the
Legal Profession Act. He points out that his trastount had been
audited for the financial years to 30 June 2007082Gand 2009
respectively and a 'satisfactory report in respeceach account and
year' had been issued. He also points out thahsector from the
Legal Practice Board conducted a 'random audhisofrust account and
entries in his general account in 2009 and he vedeno adverse report
or comment as a result of that inspection; (Piagkr's Witness
Statement paragraph 10).

Complaint 1 - the findings of the Tribunal

56

57

58

59

Section 137 of the 2003 Act provides that evenalqgactitioner
practising in this State who receives money in adeaof provision of
legal services must deposit that money to the tidda trust account.
That money must be retained in that account uhti$ idealt with as
directed by the person concerned. It is only & therson directs
otherwise that these provisions do not apply; (&2)Bof the 2003 Act).

Section 215 of the Legal Profession Act containsresponding
provisions.

The Practitioner admits to the conduct alleged #red Tribunal
finds, on the Practitioner's admission, that thacttioner failed to deal
with trust moneys pursuant to s 137 of the 2003 & failed to deal
with trust money pursuant to s 215 of the Legaféasion Act.

The Practitioner had been in practice since 1980 his retirement
in 2010 and can be regarded as an experienceddegditioner. He has
held, amongst other roles, the position of managagdner for several
years in a mid-sized legal practice in Perth. fidiire to appreciate the
statutory requirements for trust money cannot belagxed by
inexperience or mere ‘error; (Practitioner's WsBe Statement
paragraph 18).
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Integrity in dealing with clients' money is crucid a lawyer's

continuing entitlement to practice; see for examplee Legal
Practitioners Complaints Committee v De Alwj2006] WASCA 198.
At [106], the Court said:

Conduct of this kind is serious and has often beeated as such by the
courts. One example is the case lof re A Practitioner (1982)
30 SASR 27. A practitioner failed to pay cheque® ia trust account
and instead disbursed the proceeds for profit. eduivalent sum was
ultimately paid by the practitioner into the trustcount and no loss or
delay was suffered by the client. When called uporexplain the
irregularities, the practitioner at first gave asheading and untrue
explanation. The Court ordered that he be strutfktiee roll of
practitioners. King CJ said (at 31) that, despite fact that the
practitioner always intended to pay the money bhkconduct was:

... an affront to the sanctity of the practitionértsist Account
and this Court has a duty to vindicate the invidigbof the
trust imposed upon a practitioner to treat hisntemoney in
all respects as their money and to use their mdaeyheir
purposes and no other. The public can feel confiden legal
practitioners and their handling of their money yoifl they
know that there is involved no element of judgmemtthe part
of the practitioner, and that their money must rnenia his
Trust Account until it is disbursed in accordanceghwtheir
direction; because no matter how good the intestioh a
practitioner might be, no matter how confident hghhbe that
the money can be made good, whenever a client'ssynan
deliberately used for a purpose other than thegagfor which
the client entrusted it to the practitioner, thésean act of
dishonesty on the part of the practitioner andwhieh exposes
the client to some element of risk as to his money.

Consistent with the Tribunal's findings in the pasgt consider that

the Practitioner's failure to pay trust money iattrust account, even in
the absence of dishonesty, is professional misadndd’he Tribunal
therefore finds that this complaint has been made dhe Practitioner
is quilty of professional misconduct on the grounsist out in
Complaint 1 of the Committee's application.

Complaint 2 - Basagic

62

63

This allegation has been amended; (T:24; 17.04.X3)mplaint 2

now reads as follows, the added words being showtalics:

The Practitioner engaged in professional misconduthe course

of acting for his client, Mr Basagic, by:

(@) on or about 25 February 2008 failing to deptsist
moneys, as defined in s 3 of the 2003 Act, in tha sf
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$3,500 that he had received from Mr Basagic to the
credit of his trust account as required by s I37thef
2003 Act.

(b) between 25 February 2008 and 10 May 2010:

) failing to carry out workor adequate worKor
Mr Basagic which he had agreed to do; and

(i) failing to account to Mr Basagic for the mosie
received from him and retained by the
Practitioner for work to be performed by the
Practitioner.

(c) failing to notify Mr Basagic that he had ceasedct for
him from or about 10 May 2010.

Complaint 2 - the facts according to the Committeeand the Committee's
contentions

64

65

66

It is not in dispute that on or about 22 Februdi9& at a meeting
in the Practitioner's office, the Practitioner pomd some advice to
Mr Basagic and received instructions from Mr Basamp act on his
behalf to relation to a dispute between Mr Basagid an entity trading
under the name Furniture Carpet & Timber FloorimgdErs Traders).
The dispute concerned what Mr Basagic regarded adefactive
installation of a timber floor at his property a#&@Armadale Road,
Kewdale.

At that meeting, the Practitioner gave Mr Basagierdten 'terms
of retainer and agreement as to cosBas@gicRetainer). The
Basagic Retainer included a term that required Bsdgic to pay to the
Practitioner an amount of $3,500 'for the professicservice to be
performed'. The Committee contends that Mr Basdglcnot sign the
Basagic Retainer. On 25 February 2008, Mr Baspgid an amount
of $3,500 to the Practitioner. The Practitionsued Mr Basagic with a
receipt for that money.

The Committee says that the $3,500 that had besivezl by the
Practitioner from Mr Basagic was 'trust moneys' flioe purposes of
s 3 of the 2003 Act as it had been received byihithe course of legal
practice in Western Australia for the use or benefiiMr Basagic but
was under the exclusive control of the Practitiongks a result the
Practitioner was required, by s 137 of the 2003 facteposit the $3,500
to the credit of a trust account.
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However, contrary to s 137 of the 2003 Act, the didtmner, or
someone acting under his direction, deposited 3@ into his general
bank account.

The Committee's case is then that Mr Basagic atesnio contact
the Practitioner after 25 February 2008 but wasblmao do so.
The Committee accordingly alleges that Practitiodier not carry out
adequate work on behalf of Mr Basagic in relatian the dispute
between Mr Basagic and Traders other than meetiitg him on
22 February 2008.

The Committee further contends that when the Riaér ceased
to practice as a legal practitioner, he did n@&mt time advise or inform
Mr Basagic that he had ceased to practice as apegetitioner and that
he had ceased to act on his behalf as a consequence

Also, the Committee says, the Practitioner has atoany time
iIssued an invoice to Mr Basagic or otherwise actadito him for
the $3,500 received from him.

The Practitioner's response in respect of Complain2

71

72

73

74

The Practitioner accepts that the Basagic Retanotnded a term
that required Mr Basagic to pay to the Practitioaeretainer in the
amount of $3,500 ‘for the professional service @ performed for
[Mr Basagic]. The copy of this document which egr in the
Committee's Book at pages 35 and 36 has been sidgpyedhe
Practitioner but not by Mr Basagic, although thadtioner says that
Mr Basagic did in fact sign that agreement. Ad ba seen, Mr Basagic
subsequently accepted this.

The Practitioner concedes that the Basagic Retawvess deficient
as aforesaid said for my intended purposes'; (Hoasr's Witness
Statement paragraph 24). He repeats what he satdis regard in
response to the corresponding allegation under Gomd - Hamilton.

However, he takes issue with Mr Basagic's recatlacbf other
events. He agrees that he met initially with Ms8&gic on
22 February 2008. He said that he then wrote o thiat evening and
then consulted with him again on 25 February 20@n the second
occasion Mr Basagic signed the Basagic Retainer paid to the
Practitioner the sum of $3,500. The Practitioregrssthat he provided
Mr Basagic with a receipt for that money 'then Hrete'.

The Practitioner then says that at that meetinggneed to write to
Traders in terms which they discussed. The fileerad that meeting

Page 18



75

76

77

[2013] WASAT 117

appears at page 39 of the Practitioner's Bookthele prepared and sent
a letter of demand to Traders on 11 March 2008adtirioner's Book
page 40), after he had 'considered substantialrtee@md quotations';
(Practitioner's Witness Statement paragraph 28).

The Practitioner denies the allegation made by Bsdgic that he
advised Mr Basagic to have the flooring which hadrbinstalled 'ripped
up and then replaced by somebody else'. He alsesidr Basagic's
allegation that he advised Mr Basagic to 'takedluefloor and drop it
off at Furniture Carpet and Timber Flooring Traderge it had been
ripped up'. The Practitioner's recollection of meds that Mr Basagic's
son sent him numerous photographs of the work tligest of the
dispute and then Mr Basagic was to commission art@n the defective
work by an expert. The Practitioner said that ioendt consider that the
report already prepared for Mr Basagic was sufficiand that the
Practitioner required a report from the contractdro had actually
carried out the remedial work; (T:227; 19.04.13).

The Practitioner says that he had a further meetitig Mr Basagic
and his son on 1 September 2008. He has produdiézl reote of that
meeting; (Practitioner's Book page 42). Most ferttommunications
with Mr Basagic were through Mr Basagic's son. Pmactitioner said
that Mr Basagic worked 'up north somewhere’; (T;24604.13) and
that he had instructed the Practitioner to dedh Wit son. He said that
he kept telling Mr Basagic's son that he needed ftither report;
(T:248; 19.04.13).

The Practitioner also produced a copy of a lettated
27 April 2010 and addressed to Mr Basagic at 248Aadale Road,
Kewdale (Practitioner's Book pages 43-44). Théetecontains the
advice that the Practitioner is to retire from legeactice with effect
from 10 May 2010 and that he was no longer in atiposto continue
representing Mr Basagic in his claim against Trader

Complaint 2 - the evidence

78

79

Mr Basagic provided an affidavit sworn by him ofé&bruary 2013
and a further affidavit sworn by him on 14 Marcii30 He also
supplemented his evidence orally (through an imétep) at the hearing
and was cross-examined.

In his earlier affidavit he says that the Practiép 'never did
anything for me after | paid him the money'. Hsoasays that he had
never seen the Basagic Retainer before it was showmm by the
Committee.
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In his further affidavit, Mr Basagic gave evidertbat he had also
never before seen the letter from the Practitiooker27 April 2010;
(Respondent's Book pages 43-44) and had nevewveecél He also
said that he had never received the tax invoicedd&7 April 2010
which appears in the Respondent's Book at pagd845-

Under cross-examination it was put to Mr Basagat tll of the
documents in the Respondent's Book from pages 36el8sive must
have been previously seen by Mr Basagic, becauswag from
Mr Basagic that the Committee obtained copies ols¢hdocuments.
Mr Basagic replied that he ‘cannot remember athete little details -
come on - when | lost a significant amount of mgraayd | was signing
documents and nothing was being sent to me' (T:1584.13).

The Practitioner then showed Mr Basagic a furth@pycof the
Basagic Retainer; (Respondent's Book pages 37 &ndildch included
Mr Basagic's signature. Despite what he had selds earlier affidavit,
Mr Basagic confirmed that this was in fact his sigme. He then said
that he remembered signing the document but satchthnever received
a copy of it; (T:150; 18.04.13).

It was also put to Mr Basagic that when he firstt méth the
Practitioner, in the company of Mr Basagic's sord dms friend
Mr Dzemailoski, on 22 February 2008, no papers wexkehanged.
Mr Basagic agreed, saying that they just had a ewation and then
three days later he returned to the Practitiorafise with the agreed
payment. Mr Basagic added that 'all in all, | khirsaw him three times'
(T:154; 18.04.13).

In connection with Mr Basagic's address for coroesience,
Mr Basagic also explained (T:155; 18.04.13) thatréhare in fact
two houses, both belonging to him, at 248 Arma&adad. One has the
address 248A Armadale Road.

Finally, Mr Basagic was shown a copy of the lettesm the
Practitioner bearing the date 27 April 2010 andresiskd to Mr Basagic
at 248A Armadale Road (Respondent's Book page 4@d)is was the
letter which contained an advice from the Pract#ioto Mr Basagic that
he was retiring from legal practice with effectrfralO May 2010 and
was no longer able to represent him.

Mr Basagic was asked whether or not he had ever e letter
before and he answered 'no’; (T:158; 18.04.13).
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Complaint 2 - the findings of the Tribunal

87

88

89

90

91

92

93

The Practitioner admits the facts alleged by them@dtee in
respect of Complaint 2(a), namely that he failedi@posit trust moneys
into a trust account. The Tribunal's finding ispect of Complaint 2(a)
is that the Practitioner is guilty of professiormaisconduct, for the
reasons set out in the Tribunal's findings undenglaint 1 - Hamilton.

We then turn to the remainder of this complairtis|iclear to the
Tribunal that Mr Basagic was unhappy that the wavkich the
Practitioner was engaged to carry out was not cetagl We do not,
however, accept Mr Basagic's evidence that thetiBoaer advised him
to take up the defective flooring and return itthe contractors. This
would have been completely contrary to Mr Basagmterests.

There is no doubt that Mr Basagic did not achidwe ¢utcome
which he was seeking. There is also no doubttti@tractitioner did
not progress the matter in the way in which Mr Bisaaw as being the
most appropriate. However, it is unclear what wtrk Practitioner
agreed to do. The Practitioner wrote to Tradersl amet with
Mr Basagic on at least one further occasion aftersum of $3,500 was
paid. Mr Basagic's son was involved to some expentt is unclear as
to what extent. The Tribunal therefore cannot Gaie that the
Practitioner failed to carry out work which he agpdo do.

The progress or otherwise of the matter from SepézrB008 until
the Practitioner's retirement from practice in N0 is also unclear.
Mr Basagic's evidence is that he continued to ty cbntact the
Practitioner during that time but was unable tasdo The Practitioner's
evidence is that he was in fact progressing theteamdtty collecting
photographs of the defective workmanship from atieerovise dealing
with Mr Basagic's son and in particular he was @mgia further report
as to why the flooring needed to be replaced.

The Tribunal considers that there is insufficientidence to
conclude that the Practitioner failed to carry adequate work.

We find that Complaint 2(b)(i) has not been made ou

We now turn to Complaint 2(b)(ii)) and Complaint2(c The
Practitioner has produced a copy of a letter toBlslsagic informing
Mr Basagic of his retirement and enclosing his Ifin@ccount
(Respondent's Book pages 43-48). Mr Basagic'smttit that he did
not receive these documents could lead us to ottee# conclusions. It
could be that the letter did not reach him becafighe way in which it
was addressed. Alternatively, it could be thatRh&ctitioner never sent
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it to him. The third possibility is that Mr Basagvas mistaken when he
said he did not receive it.

In light of the fact that Mr Basagic also said thatdid not receive
the Basagic Retainer and only withdrew that statéméhen a signed
copy of the Basagic Retainer was shown to him, wefep the latter
explanation. Mr Basagic left the Tribunal with tkeew that he was
uninterested in anything other than his desired¢aue with regard to
his dispute with Traders. His evidence was givath wreat anger,
making proper examination impossible, and he shqvesxnt recollection
of events.

We conclude that Complaints 2(b)(ii) and 2(c) hae¢ been made
out.

Complaint 3 - Glusica

96

97

This allegation has also been amended; (T:65; 171304 The
Committee not only sought and obtained leave to wddds to the
allegation in the same way as it did in Complainb@ also sought leave
to withdraw part of the complaint; (T:65; 17.04.13)leave was given
and this complaint now reads as follows, sub-pa@yib)(ii) having
been removed and the added words being shownligsita

The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Glusica, by:

(@) on or about 28 March 2008 failing to deposiistr
moneys, as defined in s 3 of the 2003 Act, in tha sf
$5,000 that he had received from Mr Glusica to the
credit of his trust account as required by s 13%hef
2003 Act;

(b) between 28 March 2008 and 10 May 2010:

) failing to carry out workor adequate worKor
Mr Glusica which he had agreed to do; and

(i)  (withdrawn); and

(c) between 13 May 2008 and 1 May 2009 in the euofs
acting on behalf of Mr Glusica in relation to
Supreme Court action number CIV 1511 of 2008
substantially or consistently failing to reach oaintain
a reasonable standard of competence and diligéade t
a member of the public is entitled to expect of a
reasonably competent Australian practitioner.
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Complaint 3 - the facts according to the Committeeand the Committee's
contentions

98

99

100

101
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103

104

105

Around or during February 2008, the Practitionercereed
instructions from Mr Glusica to represent him iaten to a dispute
with The National Mutual Life Association of Austiea Limited
(National Mutual) in connection with an alleged failure by
National Mutual to pay under an income protectizsurance policy. He
agreed to conduct proceedings in the Supreme @puxt and including
a mediation conference.

On 28 March 2008 the Practitioner and Mr Glusicteld into a
written agreement entitled 'Terms of Retainer armgreAment as to
Costs' (lusica Retainel) pursuant to which it was agreed that
Mr Glusica would pay to the Practitioner a retainerthe amount
of $5,000 in respect of the presentation to the Supreme Cairt
Western Australia by Writ of your claim for speciierformance of your
contract for income protection insurance and retattamages, to and
including a Mediation Conference'

In accordance with the terms of the Glusica Retainen
28 March 2008 Mr Glusica paid the Practitioner amoant of $5,000 in
cash.

The Committee says that the $5,000 that had bemivesl by the
Practitioner from Mr Glusica was 'trust moneys' fbe purposes of
s 3 of the 2003 Act because it had been receivduryin the course of
legal practice in Western Australia for the usebenefit of Mr Glusica
but was under the exclusive control of the Praxtdr.

As a result the Practitioner was required, by s df3the 2003 Act,
to deposit the $5,000 to the credit of a trust aato

However, contrary to s 137 of the 2003 Act, thecRtianer, or
someone acting under his direction, deposited $hH@d® into his general
bank account.

On 13 May 2008 the Practitioner filed a writ of suons in the
Supreme Court of Western Australia against Natidvadual, on behalf
of Mr Glusica. In the general indorsement of clainwas alleged that
National Mutual had breached a policy of incometgebon insurance
held by Mr Glusica or, in the alternative, had lotesd its duty of utmost
good faith to Mr Glusica in respect of that policy.

On 11 August 2008, at a status conference beforénghc
Registrar Christo, orders were made requiring Mrsigl to file and
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serve a statement of claim by 26 September 20@8thér orders were
made for the filing of a defence and for discoverype completed.

That statement of claim was not filed in accordanth the orders
and on 17 November 2008, at a further status cenbey,
Acting Registrar Christo vacated those orders amderfurther orders
that the parties to the action submit themselvesddiation.

The action was eventually listed for mediation ahMarch 20009.
However, the Practitioner failed to attend a statasference before
Registrar Rimmer on 18 March 2009. The mediationference was
vacated and the status conference was adjourrteépoil 2009.

At the status conference on 6 April 2009, which Bhactitioner did
attend on behalf of Mr Glusica, Registrar Rimmerdemarders to the
effect that unless a statement of claim was filedl aserved by
28 April 2009 the action would be struck out andtthir Glusica would
be liable to pay National Mutual's costs. Theustatonference was
otherwise adjourned to 4 May 20009.

The Committee says that the Practitioner failed advise
Mr Glusica of the orders that had been made on rd 2p09, in
particular the order requiring a statement of cltonbe filed and served
by 28 April 2009.

The Committee also says that, without a reasonekteise, the
Practitioner failed to file and serve a statemdrmiam by 28 April 2009
or at all.

As a consequence of the Practitioner's failureileo dnd serve a
statement of claim by 28 April 2009, Registrar Rietnmade orders on
1 May 2009 that Mr Glusica's claim against NatioNhltual be struck
out with judgment entered for National Mutual. TRegistrar also
ordered that Mr Glusica pay National Mutual's cadtthe action.

The Committee alleges that the Practitioner faited inform
Mr Glusica of the orders that had been made by $RegiRimmer on
1 May 2009, or to seek his instructions as to hewManted to proceed
with the action in light of those orders. The Coitbee also says that the
Practitioner further failed to provide Mr Glusicaithv any advice in
relation to the possible courses of action thathinige taken to set aside
the judgment that had been entered in favour oibNat Mutual.

Further, the Committee says that the Practitioaded to inform
Mr Glusica that he should obtain independent leghlice as to what
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recourse Mr Glusica might have against the Praotti due to his
failure.

The Practitioner's response in respect of Complain8

114 The Practitioner concedes that the Glusica Retaimas deficient
as aforesaid for my intended purposes'; (PractetisnNitness Statement
paragraph 32). He repeats what he said in thisrdeip response to the
corresponding allegation under Complaint 1 - Haonilt

115 The Practitioner says that he does not have a ‘®apsive
recollection' of Mr Glusica's file but he concedbéat he 'missed the
timeline' for the filing of Mr Glusica's statemenf claim. He also
concedes that default judgment was then enterednsigaim.
The Practitioner says that this oversight was ahulsean error in his
file review program' and he did not appreciatednisr until he received
a copy of the case management Registrar's ordethvdppears in the
Committee's Book at page 117.

116 The Practitioner strenuously denies failing to jdevadequate
advice to Mr Glusica and refers to the 'many marer$i that he spent on
the matter; (Practitioner's Witness Statement papEg39).
The Practitioner maintains that the reason whyshenable to produce
much by way of correspondence with Mr Glusica iat tMr Glusica
asked him not to write to him but rather to providévice to him
in person; (Practitioner's Witness Statement pa@gB7).

117 The Practitioner says that he informed Mr Glusi€anis error in
failing to file the statement of claim and adviskll Glusica that he
ought to seek recompense through the Practitiomstser in respect of
that error. He says that he informed Mr Glusicat te would need to
instruct other solicitors for this purpose.

118 The Practitioner says that his next contact withGQllrsica was on
25 September 2009 when Mr Glusica requested tisdildibe returned.
He says that Mr Glusica collected his file from teactitioner's office
on 1 October 2009.

Complaint 3 - the evidence

119 Mr Glusica provided a witness statement sworn byn hon
23 January 2013. He provided supplementary oralleece at the
hearing and was cross-examined.

120 Mr Glusica's evidence is that he had instructedRhetitioner to
represent him in a dispute which he was having W#tional Mutual.
He met with the Practitioner in or around Februzd98 and discussed
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the proceedings generally. He said that the Ri@uo#r told him that
matters of this nature usually settled at mediation

Mr Glusica says that he paid the sum of $5,00théoRractitioner
in or around March 2008, his understanding beirat this was the
amount required to represent him in the proceedipg® and including
the mediation conference.

Mr Glusica departed for an overseas holiday in R0@8 and says
that while he was overseas he spoke with the Moasr twice to
discuss the proceedings. He returned in Septebtlfld because the
Practitioner had informed him that the mediationgess was about to
begin.

He then says that from the time he returned froerseas, he was
initially unable to contact the Practitioner and éneentually contacted
the Court himself in order to ascertain the staitidis matter. He
established that the Practitioner had been requorddle a statement of
claim and that the Practitioner had sought furtime to do this. When
he eventually spoke to the Practitioner, he accegte Practitioner's
reasons for failing to return his calls and agréeat the Practitioner
would continue to represent him.

A further period ensued when Mr Glusica was unébleontact the
Practitioner and in or around July 2009 he visiieel Court personally
and was informed that his matter had been strutk e then contacted
the Practitioner's officer, spoke to the Practgiosm secretary and
collected his file. He says that he has not spdkethe Practitioner
since then.

In his oral evidence, Mr Glusica denied discussivgh the
Practitioner the possibility of obtaining indepentiadvice in respect of
a potential claim against the Practitioner; (T:86,04.13). He was
shown a copy of a letter apparently sent to hinth®y Practitioner on
1 October 2009 referring to instructions receivgdtiie Practitioner on
25 September 2009 and returning his files, applyreast requested,;
(Practitioner's Witness Statement Attachment 'MLS2'Mr Glusica
denied receiving or seeing that letter; (T:73; 4713).

Mr Glusica confirmed that the papers which he haltected from
the Practitioner comprised two lever arch files ahhiwere ‘full of
documents’; (T:73-74; 17.04.13).

Under cross-examination, Mr Glusica denied reaglanything that
the Practitioner put to him. In particular, he i@snthat the Practitioner
advised him to seek advice from another lawyer tibmaking a formal

Page 26



128

[2013] WASAT 117

claim against the Practitioner. He said that lerdit in fact make any
claim against the Practitioner.

Mr Glusica agreed with the Practitioner, howevéattthe reason
why he had not received much written advice froe Bimactitioner was
that he had expressly requested the Practitionetonarite to him, on
the basis that he did not understand every thingtha letters;
(T:82; 17.04.13).

Complaint 3 - the findings of the Tribunal

129

130

131

132

Dealing first with the allegation under Complaif@a the
Practitioner admits the facts alleged by the Contemjtnamely that he
failed to deposit trust moneys into a trust accounthe Tribunal's
finding in respect of Complaint 3(a) is that the®itioner is guilty of
professional misconduct, for the reasons set otlitarTribunal's findings
in respect of Complaint 1 - Hamilton.

It is difficult to consider separately Complainbgf), which is an
allegation by the Committee that the Practitionaretl (between
28 March 2008 and 10 May 2010), to carry out workadequate work
for Mr Glusica which he had agreed to do, from Ctamp 3(c) which
specifically relates to Supreme Court Action CIVL15 of 2008.
The Committee accepts that the Practitioner filedrd of summons
against National Mutual on 13 May 2008. Mr Glusagpears to have
been satisfied that the matter was being properg adequately
progressed at least up to the point when the Moaatr informed
Mr Glusica that he needed to return from oversa@s. therefore do not
understand there to be a complaint against thetittoaer in respect of
his performance or failure to perform during themdi from
28 March 2008 to the date of filing of that writ fummons.
The Committee's concerns start at the point whenatht of summons
was lodged and, if there are concerns about thectiftvaer's
performance up to that point, they have not beenn@ated or
substantiated.

The Tribunal finds that Complaint 3(b)(i) has tHere not been
made out except to the extent that it includessibecific complaint in
Complaint 3(c).

It would be unrealistic to expect of a legal pria@tier that he or she
will never make a mistake or miss an appointmentdeadline.
However, if a practitioner consistently fails tongoly with the orders of
a court to the effect that the client's intereséssagnificantly prejudiced
then the Tribunal regards this as gross neglectiwjustifies a finding
of professional misconduct. In this case, theotftd the Practitioner's
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neglect was that default judgment was entered ast$ @awarded against
his client.

133 The fact that the Practitioner was insured, irrespe of whether or
not he advised Mr Glusica of this, does not exd¢use

134 The Tribunal finds that Complaint 3(c) and Compid(b)(i), to
the extent that it is included, have been made olr. relation to
Supreme Court action number CIV 1511 of 2008, thactRioner
substantially failed to reach and maintain a reabtn standard of
competence and diligence that a member of the @uslientitled to
expect of a reasonably competent Australian legattpioner. The
Practitioner is guilty of professional misconduct.

Complaint 4 - Mateljan

135 The grounds in Complaint 4 remain as set out earfiethese
reasons.

Complaint 4 - the facts according to the Committeeand the Committee's
contentions

(a) Failure to respond to correspondence

136 Ms Mateljan was the respondent in the Mateljan @edags in the
Family Court. Lyndsay Michael Carlisl€érlisle) was Ms Mateljan's
de facto husband and the applicant in the Mat@raceedings.

137 The Mateljan proceedings related to the distributm® family
property, including the family home at 92 Blackb@tbve, Gabbadah
(Blackbutt Grove housg. Carlisle was represented by Mr EJ Wall of
EJ Wall & AssociatesWall) and Ms Mateljan was then represented by
Dwyer Durack.

138 Despite attempts to reach a settlement in respdctthe
Blackbutt Grove house, no agreement was reachedall fled an
application for final orders with supporting docurtgon 1 July 2008 in
the Family Court and served these on Dwyer Durack.

139 On or about 16 July 2008, Ms Mateljan terminatesl sbrvices of
Dwyer Durack and instructed the Practitioner torespnt her in the
matter. The Practitioner filed with the Family Coa Notice of Address
for Service on 18 July 2008.

140 At a hearing on 29 July 2008 the Family Court oedetthat a
conciliation conference take place on 13 Novemb@d82and made
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various other orders 29 July 2008 Orderg (Committee's Book
pages 127-131) which included relevantly the foltfmywrders:

. Paragraph 3: within 42 days each party is tovigeo
certain listed financial and taxation records te tither

party;

. Paragraph 4. no later than 12 August 2008 MsNéat
Is to file a response and a financial statement;

. Paragraph 7: within 28 days the parties are dacalll
things necessary to obtain a joint valuation of the
Blackbutt Grove house;

. Paragraph 8: the costs of the valuation areetbdrne
equally;

. Paragraph 9: within 42 days each party is tovige
certain listed documents relating to the financial
situation of each of them.

By letter dated 3 September2008 to the Practitjone
(Committee's Book page 132) Wall requested senatethe forms
referred to in Paragraph 4 of the 29 July 2008 @rdethin 10 days,
failing which he proposed to apply to have the Narteproceedings
listed as undefended. The Practitioner did nqioed.

On 17 September 2008 Wall filed an application taven the
Mateljan proceedings listed as undefended. ThetiRomer then filed
the required documents on 1 October 2008 and byserdn the
application was adjourned.

By letter dated 24 October2008 to the Practitipner
(Committee's Book pages 138-139) Wall:

(@) in preparation for the conciliation conferenom
13 November 2008 and in accordance with Paragraph 7
of the 29 July2008 Orders, proposed a joint
appointment of Grundmann & Associates to value the
Blackbutt Grove house;

(b) attached a draft letter to Mr Grundmann;

(c) forwarded a list of Carlisle's documents pregig
disclosed to Dwyer Durack and asked if copies oséh
documents were required by the Practitioner;

Page 29



[2013] WASAT 117

(d) renewed a request for production of a number of
Ms Mateljan's documents the subject of Paragraphs 3
and 9 of the 29 July 2008 Orders; and

(e) advised that at no stage had Ms Mateljan pealid
disclosure of any documents.

144 By letter dated 28 October2008 to the Practitioner
(Committee's Book page 143), Wall informed the Btiaoer that the
appointment of a valuer was now very urgent so séhaaluation could
be obtained prior to the conciliation conferencd anquired if the draft
letter (which he again attached) to Grundmann &oasges could be
sent. The Practitioner failed to respond.

145 In a telephone call with Wall on 30 October 2008 Practitioner
advised that he proposed to appoint a differentiarato value the
Blackbutt Grove house. He did not say who he psedavould conduct
the valuation or what their costs would be. Byelebf the same date to
the Practitioner (Committee's Book page 144), Vadited that unless
these details were provided Carlisle would applyaio order appointing
Grundmann & Associates to conduct the valuation.

146 On 10 November 2008 Wall filed with the Family Coparticulars
for the conciliation conference (Committee's Boolg@s 145-152),
which recorded that Ms Mateljan had failed to complith orders
concerning disclosure and the joint valuation of @Blackbutt Grove
house.

147 At the conciliation conference on 13 November 2088ous orders
were madel3 November 2008 Orderk(a copy of the file note is in the
Committee's Book at pages 153-154). RelevantlyJe©8 was that
within 28 days each party was to make to the cdimeoffer to settle the
case, such offer to expressly state it was maderudd/ 10.1.2 of the
Family Law Rules 2004

148 On 17 November 2008, Wall addressed to the Prawétia written
offer of settlement, expressed to be made underlDi¥.2Family Law
Rules 2004Committee's Book page 156).

149 Also by letter dated 17 November 2008 (CommitteBsok
page 155), Wall again requested the Practitionevige him with a list
of Ms Mateljan's disclosure documents, stating:

. At the Conference you showed the writer adaijder of disclosure
documents. We note that we have never receiveddosdure list and
these documents have not previously been discliosdte proceedings.
Could we now please have your disclosure list?
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150 By letter dated 20 November 2008 to Wall, the Rtiacer stated
that:

. he had received Wall's letters to him of
17 November 2008;

. his client was not obliged to disclose any docot®e
because she was considering the settlement oftetopu
her; and

. he was obtaining mortgage statements from the

ANZ Bank; (Committee's Book page 157).

151 By letter dated 26 November 2008 to the Practitipne
(Committee's Book page 161), Wall pointed out ttlaise mortgage
statements were in Carlisle's disclosure list. previded another copy
of the list, and asked if the Practitioner requipgdduction of copies of
any of the documents listed.

152 By letter dated 10 December 2008 to the Practitione
(Committee's Book pages 162-163), Wall,

(a) requested a response to Carlisle's offer desatnt;

(b) stated that Ms Mateljan had never provided any
disclosure at all in the Mateljan proceedings; and

(c) advised that unless disclosure was providedimit
10 days Carlisle would apply to have the Mateljan
proceedings restored to the undefended list.

153 By letter dated 15 December 2008 to Wall (CommisteBook
page 164), the Practitioner declined to providecldsire until
Ms Mateljan received copies of ANZ Bank mortgagatesnents.
He wrote:

Until such time as copies of the statements areiged to me | do not
propose to provide you with the disclosure you haegiested ... .

154 Wall responded to the Practitioner by letter dated
18 December 2008 (Committee's Book page 165), mdvihat he had
previously offered to provide the statements upaynpent of reasonable
photocopying charges. The Practitioner did ngboes.

155 Wall reiterated his position by letter dated 16udaym 2009
(Committee's Book page 166). The Practitioner dwmt respond.
On 2 April 2009 Wall applied to have Carlisle's bgation restored to
the undefended list. Carlisle's affidavit sworn2oApril 2009 in support
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outlined Ms Mateljan's failure to provide disclosutand cooperate in a
joint valuation; (Committee's Book pages 167-204).

On 11 May 2009 the Mateljan proceedings came befbee
Duty Judge, her Honour Justice Crisfordll May 2009 hearing.
The 11 May 2009 hearing is also relevant to thet neet of this
complaint, which is that at this hearing the Ptamter misled
the Family Court. Following submissions from thertges, her Honour
ordered that Ms Mateljan have a further 21 dayscomply with
paragraphs 3, 8 and 9 of the 29 July 2008 Ord8tse also ordered the
parties to take all necessary steps forthwith tmmyg with Order 8 of
the 13 November 2008 Orders.

By letter dated 28 May 2009 to the Practitionerr(dattee's Book
pages 206-207), Wall requested a copy of the valuaivhich the
Practitioner had told the Family Court at the 11yNM&09 hearing had
been undertaken.

By letter dated 11 June 2009 (Committee's Book 2469,
the Practitioner:

. provided Wall with a list of Ms Mateljan's disslare
documents relevant to Paragraphs 3 and 9 of the
29 July 2008 Orders1({ June 2009 list but did not
offer to produce any of the documents;

. advised that he was providing a copy of an estgént's
appraisal of the Blackbutt Grove house and sugdeste
that, should this not be acceptable to Carlislegrieg
Property Valuations be jointly appointed as thaigagl

. did not enclose the appraisal; and

. suggested that the parties exchange Form 6@ ettt
offers.

By letter dated 9 July 2009, (Committee's Book pgagfEl-212),
Wall requested a copy of the appraisal and copies mumber of the
documents appearing on the 11 June 2009 list. dtdrihat the offer of
settlement made by Carlisle on 17 November 2008ldvba reviewed
on receipt of the property appraisal. The Practér did not respond.

By letter dated 17 July 2009 to the Practitioneor{thittee's Book
page 216), Wall again called for disclosure, senfuher copy of
Carlisle's disclosure list and asked if the Practdr required any of the
documents.
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By letter dated 3 August 2009 to the Practition€orimittee's
Book page 217), Wall again requested a copy ofapgraisal. The
Practitioner did not respond.

By letter dated 25 August2009 to the Practitioner
(Committee's Book page 219), Wall advised he woetdr the Mateljan
proceedings back to the Family Court for liberty gooceed on an
undefended basis because of the failure to comptia ywrocedural
orders. By letter dated 16 September 2009 (Coreet Book
page 220), Wall advised the Practitioner that G application to
proceed on an undefended basis had been listedhdaring on
29 September 20009.

At the hearing on that date, her Honour Justicef@a ordered
that the parties jointly instruct Hegney Propergldations and
adjourned the matter to a special appointment Getdber 2009.

(b) Misleading conduct

164

165

166

167

At the 11 May 2009 hearing the Practitioner infodméhe
Family Court f{irst submission) that there was no issue of disclosure
raised at the conciliation conference and that:

The solicitors on record who preceded my comingemord | understand
gave disclosure ...

(T:4; 11.05.09)

The Committee contends that first submission wasuanand
misleading because the Practitioner knew or oughtalve known that
no disclosure of Mateljan's documents had beenigedvto Carlisle.
The Committee says that in previous correspondenth the
Practitioner, Wall had sought disclosure and thac#ioner had
declined to provide it.

The Committee alleges that the Practitioner made finst
submission with the intention of misleading the Hai@ourt or in
reckless disregard as to whether the Family Cowlavbe misled or
not.

At the same hearing, the Practitioner also made fetlewing
submission gecond submissionpand answered her Honour's enquiry as
follows:

SEGLER, MR: The valuation has been undertaken,itbbad to be
redone. Its only been redone in the last month ...

HER HONOUR: So ... there was a joint valuation doaok
92 Blackbutt Road.
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SEGLER, MR: Yes.
(T:5; 11.05.09)

168 The Committee says that the second submission waseuand
misleading because the Practitioner knew or oughtalve known that
no joint valuation of the property had been carpetland that it was not
until October 2009 that a jointly appointed valuas agreed.

169 The Committee alleges that the Practitioner made ghcond
submission with the intention of misleading the Hai@ourt or in
reckless disregard as to whether the Family Cowtilgv be misled
or not.

170 Also at the 11 May 2009 hearing, the Practitioneforimed
her Honour third submission) that Carlisle had not made a formal
written offer of settlement following the conciliat conference. This
exchange took place:

SEGLER, MR: | don't have one [a formal writteneasfiof settlement]
from the applicant.

WALL, MR: That's not correct your Honour. | canosh you the one
made, but of course your Honour probably shoukhk€tthe amount.

HER HONOUR: No, | don't want to see that. Are ysaying you
haven't received an offer?

SEGLER, MR: | haven't received a Form 60 from Mall\ho.
(T:6; 11.05.09)

171 The Committee says that the third submission wasdeauling in
that it conveyed the impression that Carlisle hatl made a formal
written offer of settlement.

172 The Committee also informs the Tribunal that thevgmion for the
use of a Form60 for offers of settlement was resdovin
September 2005 byamily Law Amendment Rules 20080 2) (Cth)
and since that date r10.01 of th&@mily Court Rules 2004Cth)
stipulates that offers of settlement must not leelfin the Family Court.

173 The Committee's allegation is that the Practitiathdrnot disclose
that he had received Wall's letter dated 17 NoverBbB@8 which set out
an offer of settlement under Div 10.1F2amily Law Rules 2004r that
he had informed Wall that his client was considgrthe settlement
offer.
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174 The Committee says that the Practitioner madehtiné submission
with the intention of misleading the Family Court & reckless
disregard as to whether the Family Court would Isded or not.

(c) Termination of retainer

175 In a letter dated 30 April 2010, (Committee's Baalges 252-253),
the Practitioner advised Ms Mateljan that the trodl the Mateljan
proceedings had been listed for two days commen@mmg6 July 2010.
In that letter the Practitioner also advised Msdljah that he would be
unable to represent her at the trial as he was 'smoetire from legal
practice after thirty years'. The Practitioner ommended that
Ms Mateljan provide him with instructions to 'btief practitioner from
Marks & Sands to manage her file.

176 It is not disputed that on or about 18 May 2010, N&teljan gave
those instructions to the Practitioner and that esoime between
18 May 2010 and 20 July 2010 the Practitioner teansd Ms Mateljan's
file to Marks & Sands.

177 On or about 19 July 2010, (Committee's Book padh,25
Ms Mateljan received a letter from Carlisle's stdic advising that he
had attempted, without success, to contact thdithoaer in writing. As
a consequence of receiving that letter, Ms Matefjaade contact with
Marks & Sands and subsequently provided them wistruictions to
represent her at the trial that was listed to contaen 26 July 2010.

178 It is common ground that as at 23 July 2010, theteljén
proceedings were not ready to proceed to trialhufber of documents
were required to be filed including a chronologgpers for the Judge, a
notice of disputed facts, an assets and liabilgg®adsheet, an updated
Form 13 Financial Statement and a Minute of Prop&@elers Sought at
Trial.

179 The Committee's allegation against the Practitiaeahat he did
not, at the time he handed the file over to MarkSahds or at any time,
clearly indicate to Marks & Sands, or to Ms Mate|jthe fact that there
was impending work that was required to be donthat the Mateljan
proceedings had been listed for trial to commemc2&éJuly 2010.

The Practitioner's response in respect of Complaing

180 The Practitioner denies each allegation made byCibramittee in
relation to Complaint 4.
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(a) Failure to respond to correspondence

181

182

183

The Practitioner denies engaging in professionaskcomduct
between 13 September 2008 and 29 September 2009¢efmatedly
failing to respond adequately or otherwise to @pomdence from
another solicitor. He says that he 'more than aakedy dealt with that
correspondence’; (T:254; 19.04.13). However, tlaetRioner says that,
save for the documents retained on his desktop atanphe cannot
produce copies of any of Ms Mateljan's papers bexde passed them
to Marks & Sands when authorised to do so by Mselat;
(Practitioner's Witness Statement paragraph 44).

The Practitioner, however, refers to the documerds
pages 127-245 of the Committee's Book and statggtiese documents
demonstrate his preparedness to reply to Wall. Hiagtitioner further
states that the correspondence issued by him wasomypate for
Ms Mateljan's purposes without necessarily wastihgr costs.
The Practitioner states that his position is alsppsrted by the
documents at pages 57-79 of the Practitioner's Book

The Practitioner also says that he had no confelencCarlisle's
solicitor and he was concerned by 'MrWall's apparéack of
understanding of case management as conducteck iframily Court’;
(Practitioner's Witness Statement paragraph 49).

(b) Misleading conduct

184

185

The Practitioner further denies that he ever attethpo mislead or
deliberately or recklessly misled her Honour Jes@tirisford in relation
to disclosure or efforts to ascertain the valuethef Blackbutt Grove
house. The Practitioner says that at all matérnads he acted upon the
information he received from Ms Mateljan's formeawyers and
instructions from Ms Mateljan. The Practitioneys#hat he understood
that pre-action discovery had already been maddlratdhe parties had
agreed for a real estate agent to value the propert

In relation to the issue around the offer for eetint,
the Practitioner contends that such offers wer¢hattime, to be made
through a Form 60 of the forms published in relatio theFamily Law
Rules 2004 The Practitioner says that the written offersettlement,
which appears at page 156 of the Committee's Bwak,not in the form
of a Form 60. Therefore, the Practitioner alleghs advice to
her Honour was technically correct. The Practéiofurther states that
Wall was uncooperative in providing Ms Mateljan hwitppropriate
information in respect of mortgage payments madehby former
partner, which were integral to the settlement loé tproceedings.
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The Practitioner alleges that this delayed conaitar of ‘an otherwise
meaningless offer presented by Mr Wall'; (Praatiéios Witness
Statement paragraph 48).

(c) Termination of retainer

186

187

188

189

The Practitioner also denies engaging in professiomsconduct
following the termination of his retainer by notvaging Marks & Sands,
when he delivered Ms Mateljan's papers, that & @@ already been
listed. The Practitioner states that he had app@gy advised
Ms Mateljan and Marks & Sands prior to handing aber papers which
he held. At paragraph 50 of the Practitioner's né8s Statement,
the Practitioner says:

Prior to delivering up Ms Mateljan's files to Mar&sSands, | recall that
| advised Mr Culshaw that the proceedings had liegd for trial and
that | had prepared Ms Mateljan's affidavit of e@rnde-in-chief, an
electronic copy of which is now produced ... and wichéve been on the
fle as handed over to Marks & Sands as would haween
correspondence and or documents from the Familyt@ounfirming the
listing for trial.

The Practitioner said that he provided Mr Culshari the date of
the trial; (T:265; 19.04.13).

The Practitioner says that the affidavit of Mr Gid®/ sworn on
13 March 2013 is consistent with his evidence speet of the handover
of Ms Mateljan's file to Marks & Sands.

The Practitioner further contends that the witnetsement of
Dorothy Anne Matias sworn on 11 March 2013 makeapparent that
she was not made aware by her principal of the mentitrial, that she
did not pursue the authority required by her firm nespect of
Ms Mateljan's further instruction and that the Cattee had held the
relevant file for such a period of time that it read impossible for
Ms Matias to complete Ms Mateljan's instructions.

Complaint 4 - the findings of the Tribunal

190

In respect of Complaint4, the Tribunal makes tlodowing
findings:

(a) Failure to respond to correspondence

191

In respect of the Committee's allegation that tmactioner is
guilty of professional misconduct by repeatediirigi to respond or
adequately respond to correspondence from ano#igad practitioner,
the Tribunal finds that this allegation has notrbe®de out.
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The Practitioner's conduct in his dealing with Walmust be said,
Is less than ideal, but it does not in our viewstiate conduct which is
regarded as disgraceful or dishonourable. It fscaurse, open to
the Tribunal under s 442 of the Legal Professioh tAcnake a finding
of unsatisfactory professional conduct even thotkighreferral alleged
professional misconduct, but we do not considet thea conduct falls
short to a substantial degree of the standardsegbrtofession.

It is of course a fundamental obligation of a lawt@ act always
with courtesy in dealing with another. That cosytextends to replying
to relevant and reasonable written requests. irhist be despite any
ill feeling that may have existed between the Rraner and Wall.
However, we do not consider that this requiremedessarily leads to
the conclusion that every letter sent to a legaciioner must be
replied to. A legal practitioner must be free &b far his or her client in
a manner which that practitioner considers to behim client's best
interests. The Practitioner says that he was caunsof the amount of
costs being incurred by his client and we acceqtt thVe also accept the
Practitioner's submission that he did in fact cgposnd with Wall when
he considered it necessary to do so. The corregpae that we have
seen seems to us to be, in the main, measurecangaus.

(b) Misleading conduct

194

195

196

In respect of the Committee's allegation that tmactioner is
guilty of professional misconduct by intentionallyjisleading or
attempting to mislead the Family Court, howeveg, Tmibunal finds that
the Practitioner is guilty of professional miscoodu

Her Honour had asked the Practitioner for his raspatio Wall's
suggestion to her that the Practitioner was 'refudb comply with
disclosure’; (T:3-4; 11.05.09). The Practitioneert made the first
submission, namely that it was his understandirgg s Mateljan's
former solicitors had given disclosure and thatssoe of disclosure was
raised at the conciliation conference. Her Hormeissed this point and
asked the Practitioner whether the 29 July 2008ersrdhad been
complied with. The Practitioner did not answertthaestion, instead
saying that he did not have a copy of the ordéts.then stated that, so
far as he was aware, the only direction that hadoren complied with
was that the costs of the valuation of the Black@ubve house were to
be borne equally.

This was not true and it is clear from the corresjemce between
the Practitioner and Wall that the Practitioner wrilat this was not
true. Some discovery may have been given prewopusut the
Practitioner was aware that her Honour was refgrancompliance with
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the 29 July 2008 orders, which were made subsedaévits Mateljan's
engagement of the Practitioner.

Further, when her Honour asked the Practitionertidrea joint
valuation had been carried out in respect of tleiBButt Grove house,
he replied in the affirmative. Again, this was plyn untrue. An
appraisal of the property by an estate agent maly ks/e been
conducted, but by no stretch of the imaginationddis be regarded as
a joint valuation of the property.

Finally, after Wall informed her Honour that noral written offer
of settlement had been made by Ms Mateljan follgwtime conciliation
conference, the Practitioner told her Honour tleabhhd not received an
offer from Carlisle either. When her Honour askéeé Practitioner
directly:

Are you saying you haven't received an offer?
(T:6; 11.05.09)

the Practitioner replied:

| haven't received a Form 60 from Mr Wall, no.
(T:6; 11.05.09)

The Practitioner had in fact received an offer eftiement on
behalf of Carlisle and it was not contained in ank60. However,
regardless of whether that distinction is techhycabrrect, her Honour
was clearly left with the impression that no offied been made.

It is a basic precept of the legal profession thatyers owe a duty
of honesty and candour to the court. It is theegginduty of lawyers not
to mislead the court by stating facts which arerustor mislead the
Judge as to the true facts, or conceal from thet ¢acts which ought to
be drawn to the Judges' attentioyle v Legal Practitioners'
Complaints Committe¢1999] WASCA 115 Kyle) at [12]. As officers
of the court, practitioners must realise that tlodaligations to the court
are paramount and supersede the interests of dhemt. As this
Tribunal has observed on a number of occasionse e few areas of
professional misconduct more serious than mislggaioourt.

We should add that the Tribunal does not considet the
Family Court was in fact misled by the Practitiodier any length of
time or that the Family Court acted on the Pramigr's misleading
statements. However, that is not the issue. AslipaiKyle at [20]:

.. it matters not (for the purposes of determiningether professional
misconduct has been committed) for what periodiroétthe court was
misled. Professional misconduct has then beembledtad. Of course, if
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the court was misled only for a relatively shortipe of time this may be
relevant to the punishment that follows: but itrrematerial to whether
the practitioner is guilty of misconduct.

202 The Practitioner misled the Family Court as soormadiad made
the first, second and third submissions and théuhal regards this
conduct as disgraceful.

(c) Termination of retainer

203 In respect of the Committee's allegation that tmactioner is
guilty of professional misconduct by failing to atéy indicate to
Marks & Sands that a trial was listed to be hearthe Family Court on
26 July 2010, the Tribunal finds that this allegathas not been made
out.

204 Mr Culshaw says that he received Ms Mateljan's fiiem the
Practitioner in person in early June 2010. He sgokthe Practitioner at
the time, but he cannot recall particulars of tiscussion. He does
recall, however, his 'awareness ... that there wasahwithin close
proximity of our meeting and that [Marks & Sandgre waiting for was
the authority to act [sic]." His concern was otflgt the Practitioner had
not provided him with any written authority from Nateljan for
Mr Culshaw to act and Mr Culshaw was aware of that at the time
when he received the file.

205 Ms Matias in her evidence also says that she waseatowards the
end of June 2010' that a trial was listed in J@y®

206 It is clear, therefore, that the Practitioner diml fact advise
Marks & Sands that a trial was listed to be hearduly 2010 which is
the basis of this complaint.

Complaint 5 - Condelli

207 This complaint has also been amended; (T:162; 1B30)4
Complaint 5 now reads as follows, the added woreisgo shown in
italics:

208 The Practitioner engaged in professional misconduthe course

of acting for his client, Mr Ralph Condell{ Condelli), by:

(@ On 14 January 2009 failing to deposit trust aysn
as defined in s 3 of the 2003 Act, the sum of $3 ttéit
he had received from Mr Condelli to the credit o h
trust account as required by s 137 of the 2003 Act.
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(b) Between 14 January 2009 and 10 May 2010:

(1) failing to carry out workor adequate worKor
Mr Condelli which he had agreed to do; and

(i) failing to account to Mr Condelli for the moy®
received from him and retained by
the Practitioner for work to be performed by
the Practitioner.

Complaint 5 - the facts according to the Committeeand the Committee's
contentions

209

210

211

212

213

214

On or about 13 January 2009, the Practitioner vedeinstructions
from Mr Condelli to commence proceedings on his atfelin the
District Court of Western Australia against two tpes to whom we will
refer in these reasons \A&les

On 13 January 2009 the Practitioner and Mr Coneéeliered into a
written ‘Terms of Retainer and Agreement as to <£ost
(Condelli Retainer) under which it was agreed that Mr Condelli would
pay to the Practitioner a retainer in the amour83185 'in respect of
the commencement of [Mr Condelli's] District CoAxdtion'.

In accordance with the terms of the Condelli Re&ginon
13 January 2009 Mr Condelli paid the Practitioneamount of $3,185.

The Committee says that the $3,185 that had bemivesl by the
Practitioner from Mr Condelli was 'trust moneyst the purposes of
s 3 of the 2003 Act as it had been received byihithe course of legal
practice in Western Australia for the use or benaffiMr Condelli but
was under the exclusive control of the PractitioneAs a result
the Practitioner was required, by s 137 of the 2803 to deposit the
amount of $3,185 to the credit of a trust accoudbwever, contrary to
s 137 of the 2003 Act, on 14 January 2009 the Ri@woer, or someone
acting under his direction, deposited that sum inéogeneral account.

The Committee also alleges that the Practitionateda to
commence proceedings in the District Court of Whestaustralia
against Wales, or carry out any or any significaatk in respect of the
commencement of any proceedings which he had agoesal

The Committee further alleges that the Practitidmes not at any
time issued an invoice to Mr Condelli or otherw@®ounted to him for
the $3,185 received from him.
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The Practitioner's response in respect of Complainb

215

216

217

218

The Practitioner concedes that the Condelli Retathat he had
prepared and presented to Mr Condelli for signatwaes deficient as
aforesaid for my intended purposes’; (Practitien®vitness Statement
paragraph 51). He repeats what he said in thigdegaresponse to the
corresponding alleagation under Complaint 1 - Hemil

The Practitioner says that, despite what the Cotemidlleges, he
did in fact spend considerable time reviewing CCand DVR footage
of the incident which gave rise to the legal actiagainst Wales,
considering a claim for criminal injuries compemnzatand considering
Mr Condelli's instructions in relation to the rdjea of his evidence of
self-defence given to the Fremantle Magistrates riCdiPractitioner's
Witness Statement paragraph 54).

In respect of the particular work which the Pramtier carried out
for Mr Condelli, the Practitioner says that he @pmsg a writ of
summons, and he instructed a private investigaboregtablish the
whereabouts of some of the parties involved in Mn@xlli's legal
action; (T:266-267; 19.04.13).

The Practitioner refutes the allegations made agdirm by the
Committee on this ground.

Complaint 5 - the evidence

219

220

221

Mr Condelli gave evidence to the Tribunal in and&¥it sworn by
him on 5 February 2013 and in a further affidawitosn by him on
14 March 2013. He supplemented his evidence oaaltiie hearing and
was cross-examined by the Practitioner.

Mr Condelli's evidence is that the Practitioner Hedn providing
legal services to him for some time. In or aroulghuary 2009,
he instructed the Practitioner to represent hinpiraceedings against
Mr D Wales, Mr S Wales and the owners of the MaghgpNightclub in
Fremantle. The Practitioner was also represeihimgin relation to ‘one
count of unlawful assault occasioning bodily harm'.

He recalls the Condelli Retainer but he cannotlraghether he
actually signed the document. He did however ey Rractitioner a
sum of money at his initial meeting or shortly atteat. He said that the
Practitioner told him that the money would be hieldhe Practitioner's
trust account and would be drawn upon when thetiBomer 'did work
in the proceedings'.
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Although Mr Condelli cannot recall the amount ofmag which he
paid to the Practitioner, he states that he dozslréhat the Practitioner
‘advised me that it would cost $644 to lodge ardeséhe Writ and it
would cost $2451 to draft a Statement of Claim'.

On 28 April 2009, Mr Condelli sent an email to tReactitioner,
asking the Practitioner to let him know when that&nent of Claim had
been lodged. Mr Condelli says he did not receivieespponse to this
request. However, on 15 January 2010 he receivednaail from the
Practitioner informing him that he had ascertairtbé residential
addresses of both of Messrs Wales and he was gegiyment into his
trust account of something to the order of $50@cdwer the cost of
obtaining this information and certain other dstaitequired in
connection with the proceedings; (Committee's Boafe 285).

Mr Condelli then sent the Practitioner two emaitgth dated
16 January 2010; (Committee's Book pages 286 and 2& the first
email, Mr Condelli confirms having deposited thecamts requested
into the Practitioner's trust account. He adds keais concerned that
'the delay in your services is proving a great mvamience to me'. In his
second email he expressly requests that the Staterh€laim is served
on 'Metropolis by the end of next week too'.

Mr Condelli then recalls that, shortly before th®qeedings were
listed for trial, the Practitioner contacted himsty that he was unable to
represent him at trial because 'he was no longker tabpractice' [sic].
He said that the Practitioner told him that he wlostill draft the
Statement of Claim in the proceedings, althoughQdndelli says that
he is unable to recall whether he saw a copy ofthgement of Claim.

In his supplementary affidavit, Mr Condelli saysttthe had been
shown a copy of a letter dated 20 April 2010 wrtiod Practitioner says
he sent to Mr Condelli, confirming that he was rmegj from legal
practice; (Practitioner's Book page 96). Mr Cohdslys that he does
not remember seeing that letter or having receivede also says that
he did not receive the tax invoice at pages 970-df0the Practitioner's
Book and that he had never previously seen thisideat. He said he
would have recalled seeing the letter because MeSelescribed his
case as complicated.

At the hearing, Mr Condelli told the Tribunal that all relevant
times his mail was sent to a post office box in tN@ands;
(T:174; 18.04.13).
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Complaint 5 - the findings of the Tribunal

228

229

230

231

In respect of the allegation under Complaint 5thag, Practitioner
admits the facts alleged by the Committee, nanalyng to deposit trust
moneys into a trust account. The Tribunal's figdinn respect of
Complaint 5(a) is that the Practitioner is guiltyf @rofessional
misconduct, for the reasons set out in the Tridarfaddings in respect
of Complaint 1 - Hamilton.

In respect of Complaint 5(b)(i), Mr Condelli's egitte is that the
Practitioner was or had been acting for him in @mtion with a number
of different matters. Those matters included pedaggs in both the
Magistrates Court and in the District Court. Mrmm@elli told the
Tribunal on numerous occasions during both hiss=ep@mination and
re-examination that his memory of events was uncl&¥hat is clear is
that Mr Condelli had been happy with the Practeids performance and
services up to the time when he instructed thetfloaer to commence
proceedings against Wales in January 2009. Howewdat had
obviously appeared to the Practitioner at the titnebe a fairly
straightforward matter was either more complicdbeth the Practitioner
had first envisaged or the Practitioner had becdm&acted by other
events. In any event, it is unnecessary to conamyoconclusion on that
point. It is apparent that the Practitioner hateéato inform his client
of whatever difficulties he was encountering, bbgttis not the
allegation against him. The Committee's compligitthat he failed to do
adequate work for his client. While the evidengesufficient to show
that the Practitioner's communication with hismias, again, less than
ideal, we are not satisfied to the required stahdlat the Practitioner
did in fact fail to progress the matter

We do not consider that Complaint 5(b)(i), failimgcarry out work
or adequate work for Mr Condelli which he had adree do, has been
made out.

Further, we do not consider that Complaint 5(b}{ss been made
out. On his own admission, Mr Condelli says thigt fiecollection of
events around the relevant time are ‘hazy'; (T:184)4.13).
The Practitioner rendered certain individual aceésuto Mr Condelli
which Mr Condelli says he received and paid. Hesdee always marks
the word 'Paid’ in his own handwriting on accoueteived and paid by
him; (T:174; 18.04.13). The only account in isssi¢he final account,
which the Practitioner says he sent under coveraoletter dated
20 April 2010. Mr Condelli says he did not recevat letter or the
account.
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232 The account itself required no action on the p&rMo Condelli
because no payment was required. Mr Condelli whialde accounted
sometime previously for the money paid by him t® Bractitioner under
the Condelli Retainer and in the Tribunal's viewsitpossible that he
simply disregarded it. Mr Condelli says that heulddhave remembered
the letter itself had he received it because ih{gal out, for the first time
according to Mr Condelli, that there were diffice#t with his claim.
However, the Tribunal considers that it must hawerb clear to
Mr Condelli prior to that stage that there werehsditficulties.

Complaint 6 - Johnston

233 Complaint 6 remains as set out earlier in thesgorea

Complaint 6 - the facts according to the Committeeand the Committee's
contentions

234 In or about 7 June 2007 the Practitioner receiwnstiuctions from
Mr Johnston to represent him in relation to chargesindictment of
three counts of indecent assault and one countxidfiat penetration
without consent.

235 The Practitioner gave Mr Johnston a written 'TeohRetainer and
Agreement as to Costdahnston Retainel), which included a term that
required Mr Johnson to pay to the Practitionertaimer in the amount
of $1,750 ‘for the professional service to be penfd for
[Mr Johnston]'. However, the Committee says thatJbhnston never
signed the Johnston Retainer.

236 On 7 June 2007 Mr Johnston paid an amount of $1f{65@he
Practitioner as a retainer for the Practitionertdgssional services.

237 On or about the dates indicated, in the course ating for
Mr Johnston the Practitioner, or someone at hisction, received the
following amounts of money from Mr Johnston:

7 June 2007 $1,750
18 October 2007 $2,000
11 April 2008 $5,000
12 August 2008 $7,000
2 February 2009 $5,000
19 February 2009 $4,000
238 (collectively referred to as tH#003 Johnston money
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The Committee says that the 2003 Johnston moneysh#d been
received by the Practitioner from Mr Johnston wetest moneys' for the
purposes of s 3 of the 2003 Act as they had besxivied by him in the
course of legal practice in Western Australia foe use or benefit of
Mr Johnston but were under the exclusive contrahefPractitioner.

The view of the Committee is that, as a result,Rh&ctitioner was
required by s 137 of the 2003 Act to deposit th@20ohnston moneys to
the credit of a trust account.

However, contrary to s 137 of the 2003 Act, thecRtianer, or
someone acting under his direction, deposited @93 Johnston moneys
into his general bank account.

On or about the dates indicated, in the course ating for
Mr Johnston the Practitioner received the followarmgounts of money
from Mr Johnston:

9 March 2009 $2,000
12 March 2009 $8,000
1 April 2009 $3,000
8 April 2009 $2,500

(collectively referred to as tH#008 Johnston money

The Committee says that the 2008 Johnston moneyezt by the
Practitioner from Mr Johnston was 'trust money' flioe purposes of
s 205(1) of the Legal Profession Act, because theney had been
entrusted to him in the course of or in connectigtin the provision of
legal services by him.

As a result, in the Committee's view, the Praatgiowas required
by s 215(2) of the Legal Profession Act, as soorpragticable after
receiving the 2008 Johnston money, to deposit iaimgeneral trust
account of the Practitioner's practice.

However, contrary to s 215(2) of the Legal ProfssAct, the
Practitioner, or someone acting under his directideposited the
2008 Johnston money into the Practitioner's geranak account.

Between 16 and 18 March 2009 the Practitioner apgdean behalf
of Mr Johnston at his trial in the District Coutt@eraldton

By the verdict of the jury, delivered on 18 Mardd02,
Mr Johnston was found guilty of one count of inddécassault and
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one count of sexual penetration without consentiterAudgments of
convictions were entered, sentencing was adjoutoethke place on
15 May 2009. Mr Johnston was remanded in custodgppear on that
date.

249 The Committee alleges that the Practitioner faildhout good
reason, to meet with Mr Johnston or to ensuredhgtrepresentative of
the Practitioner met with Mr Johnston after Mr Jstion was remanded
in custody on 18 March 20009.

250 The Committee says that the first time that thecfRraner made
any contact with Mr Johnston following his conwvicti was on
31 March 2009.

The Practitioner's response in respect of Ground 6

251 The Practitioner concedes that the Johnston Retauas deficient
as aforesaid for my intended purposes'; (PracatisnVitness Statement
paragraph 57). He repeats what he said in thirdeig response to the
corresponding allegation under Complaint 1 - Haonilt

252 The Practitioner also concedes that he receive@®& Johnston
money and the 2008 Johnston money, all of which p&id into his
general account, not into his trust account.

253 However, the Practitioner denies failing to meethvwwir Johnston
after he was remanded in custody on 18 March 206 says that
immediately after Mr Johnston's conviction, he radd upon
Mr Johnston's wife who gave the Practitioner hesbamd's medication
to pass on to Mr Johnston because he intendedsitohwm in custody.
However, when the Practitioner attempted to meeh WAr Johnston,
he said that he was told that Mr Johnston had taem to Hakea Prison
in Perth. He returned the medication to Mrs Jatmsind was informed
the next day by Mrs Johnston that her husband lemh beturned to
Greenough Regional Prison. The Practitioner dagfstte then contacted
Mr Johnston and remained in contact with him whistparing 'other
documents for the management of his affairs andopgsed appeal’;
(Practitioner's Witness Statement paragraph 58).

Complaint 6 - the evidence and the findings of th&ribunal

254 The Committee conceded at the hearing that the ngouor
Complaint 6(a) are 'not one of the stronger groyr{ds291; 19.04.13).
The Tribunal would have to agree.

255 Mr Johnston gave evidence to the Tribunal in aida¥it sworn by
him on 4 February 2013. He appeared by video cenée at
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the hearing to supplement his evidence orally and Wwas
cross-examined by the Practitioner.

Mr Johnston told the Tribunal that he recalled Jétle about what
had occurred after his conviction, reminding ug thavas four years ago
(T:121; 18.04.13).

In his affidavit, Mr Johnston says that the Pramtiér met with him
for about five minutes immediately after his comnin. His evidence
under cross-examination about what was discussedcoisfused;
(T:122; 18.04.13). At one point he said that theael been no appeal
made in respect of his conviction, but at anothages he described the
grounds of the proposed appeal which he had diedusath the
Practitioner; (T:124-129; 18.04.13). He is, howewmnclear as to when
and where this discussion took place.

In any event, on Mr Johnston's evidence, the Riautr did in fact
meet with Mr Johnston on 18 March 2009 after hiswvettion and
accordingly the Tribunal finds that Complaint 6(&@s not been made
out.

The Practitioner admits the facts alleged by them@dtee in
respect of Complaints 6(b) and (c), namely failiteg deposit trust
moneys or trust money into a trust account. Thbuhal's finding in
respect of Complaints 6(b) and 6(c) is that thectitrener is guilty of
professional misconduct, for the reasons set otlitarTribunal's findings
in respect of Complaint 1 - Hamilton.

Complaint 7 - Dzemailoski

260

261

This complaint has been amended; (T:32; 17.04.X3mplaint 7
now reads as follows, the added words being showvtalics:

The Practitioner engaged in professional misconduthe course
of acting for his client, Mr Dzemailoski, by:

(@) on or about 23 February 2010 failing to deptrsist
money, as defined in s 205(1) of the Legal Profassi
Act, in the sum of $3,000 that he had received from
Mr Dzemailoski to the credit of his trust accourst a
required by s 215(2) of the Legal Profession Act;

(b) between 23 February 2010 and 10 May 2010:

(1) failing to carry out workor adequate workor
Mr Dzemailoski which he had agreed to do; and
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(i) failing to account to Mr Dzemailoski for the
moneys received from him and retained by
the Practitioner for work to be performed by
the Practitioner; and

(c) between 1 February 2010 and 15 June 2010, latiae
to proceedings between Mr Dzemailoski and
Narinder Kaur Dzemailoski in the Family Court,
substantially or consistently failing to reach oainmain
a reasonable standard of competence and diligéate t
a member of the public is entitled to expect of a
reasonably competent Australian practitioner.

Complaint 7 - the facts according to the Committeeand the Committee's
contentions

262

263

264

265

266

The Committee says that in or about February 2B&0Practitioner
received instructions from Mr Dzemailoski to remeishim in relation
to proceedings in the Family Court commenced byirdar Kaur
Dzemailoska, who was represented by GK Family L&a&efnailoski
proceedings.

On or about 23 February 2010 the Practitioner and&mailoski
entered into a written agreement entitled 'Costsredgent’,
(Costs Agreemen), which included a term that required
Mr Dzemailoski to pay to the Practitioner an 'mitiretainer' in the
amount of $3,000 (Committee's Book pages 399-403).

On 23 February 2010, Mr Dzemailoski paid an amatii$3,000 to
the Practitioner as an 'initial retainer' in aceoce with the terms of the
Costs Agreement. On the same date the Practitiaesued
Mr Dzemailoski with a 'Receipt of initial retainen relation to the
payment of the amount of $3,000 (Committee's Boages 404), and
paid the amount of $3,000 into his general accéurhis own use.

The Committee alleges that the $3,000 receivechbyPractitioner
from Mr Dzemailoski was 'trust money ‘for the pwsps of s 205(1) of
the Legal Profession Act, as the money had beanstad to him in the
course of or in connection with the provision gfdéservices by him.

As a result, the Committee says, the Practitionas vequired by
s 215(2) of the Legal Profession Act, as soon axctiwable after
receiving the $3,000, to deposit it in a generakttraccount of the
Practitioner's practice.
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However, the Committee says, contrary to s 215(2) tle
Legal Profession Act, the Practitioner, or someaaéing under his
direction, deposited the $3,000 into the Practérts general bank
account.

By letter dated 3 March 2010 to GK Family Law (Coitteg's
Book page 408), the Practitioner noted there waeedural hearing in
the Dzemailoski proceedings scheduled for 11 Ma@tD and
forwarded by way of service:

(@) Notice of Address for Service by Form 8;

(b) Response to an Application for Final Orders by
Form 1A; and

(c) A Financial Statement by Form 13.

The forms attached to that letter appear at pa@@esi28 of the
Committee's Book.

At the procedural hearing on 11 March 2010 attendad
the Practitioner, a conciliation conference watetiso take place in the
Family Court on 2 June 2010. The Committee sags fllom or about
11 March 2010, Mr Dzemailoski made numerous attenipt contact
the Practitioner by telephone to discuss the pssgoé the Dzemailoski
proceedings. Despite those attempts, the Commitses that the
Practitioner failed to reply to Mr Dzemailoski amailed to keep him
informed about the progress of the Dzemailoski @eongs.
In particular, the Committee says that the Practér failed to advise
Mr Dzemailoski that a conciliation conference hadeib listed on
2 June 2010. As a result, there was no appeatanc® on behalf of
Mr Dzemailoski at that conference and an order waade that
Mr Dzemailoski pay the costs of the conference.

The Committee then alleges that in or about eanlye 2010 the
Practitioner advised Mr Dzemailoski that he wasrireg from legal
practice and that he was going to send his fileM&arks & Sands.
However, the Committee says that the Practitionel ot send
Mr Dzemailoski's file to Marks & Sands and did nadvise
Mr Dzemailoski to seek alternative legal repres@mtaas soon as
possible.

The Committee says that during a telephone contienshetween
Mr Dzemailoski and the Practitioner on or about Jiide 2010,
Mr Dzemailoski instructed the Practitioner to pueihim with an
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itemised account of the fees that he had incuwwatdhte and to send his
file to him.

273 The Committee alleges that despite those instmgtidhe
Practitioner failed to provide Mr Dzemailoski wiétm itemised account
or any account of the fees that he had incurreghte and failed to send
his file to him.

274 The Committee also says that the Practitioner lmhsahany time
issued an invoice to Mr Dzemailoski or otherwisecamted to him for
the $3,000 received from him.

The Practitioner's response in respect of Complain?

275 The Practitioner's response in respect of this ¢aimpwvas brief.

276 The Practitioner concedes that the Costs Agreembith he had
drawn and presented to Mr Dzemailoski was 'deftcanaforesaid for
my intended purposes'; (Practitioner's Witnessegtant paragraph 60).

277 The Practitioner goes on to say that Mr Dzemailbsid previously
instructed him in relation to his matrimonial affi'in respect of which
he was successful and had paid to me a retainerttardafter had
received an account of my professional fees, whighlid not take any
issue with'; (Practitioner's Witness Statement grah 61). He says
that he takes 'issue with Mr Dzemailoski's evideasgresented in his
affidavit'; (Practitioner's Witness Statement paaat) 62).

Complaint 7 - the evidence

278 Mr Dzemailoski gave evidence in an affidavit swdoy him on
11 August 2010. He also provided a witness statéraeorn him by
1 February 2013. He gave further evidence in &daafit sworn by him
on 12 April 2013. He provided supplementary oraidence at the
hearing and was cross-examined.

279 Mr Dzemailoski's evidence is that he first met witle Practitioner
when the Practitioner acted for him in relationat@revious marriage
in 2005. He says that the Practitioner subsequeadted for him in
relation to a dispute which he had with the Citystifling.

280 He says that the Practitioner told him that hissa$ representing
Mr Dzemailoski in the Family Court proceedings gaflg would be
between $3,000 and 20,000. Mr Dzemailoski said tiw Practitioner
told him that he needed to make a 'down paymentarsum of $3,000
which Mr Dzemailoski paid in cash.
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Mr Dzemailoski then says that the Practitioner sedihim that he
was required to file with the Family Court, amonggher things, a
financial statement. Mr Dzemailoski said that mepared his financial
statement with the assistance of his daughter emdded a draft to the
Practitioner. The Practitioner then ‘'typed it uphe office while my
daughter and | were there'. He does not recallddie when that
occurred.

He says that this was the only work that the Prangr carried out
for him in respect of the Dzemailoski proceedings.

He says that he tried on numerous occasions toacbrihe
Practitioner after that date but 'was unable tohgéd of Mr Segler and
he never wrote to me, | went to his office in Hage8t Perth to see
him [sic]. This was around the beginning of Juf&Q®.

He says that the Practitioner in due course castalsim and told
him that the Practitioner was retiring. He sayt the Practitioner told
him that he was sending his file to Mr Culshaw ofrks & Sands.
However, he says that when he telephoned Marksr&l$Sthey told him
that they knew nothing about his file.

According to Mr Dzemailoski, the last time that tReactitioner
telephoned him was on 14 June 2010, when ‘'we disdusvhat he
should do with my file and | asked him to send rig fo me at my
home'.

In his later evidence, Mr Dzemailoski says that mhéhe
Practitioner 'finally returned my telephone cdik tPractitioner told him
that the file was with a 'colleague of his'. Mrddzailoski says that he is
unable to remember the name of the person he mewtioHe also says
that he is unable to recall whether he collectedita.

He says that he never received any invoices fofepsmonal fees
from the Practitioner, nor did he receive a lettem the Practitioner
addressed to him and dated 26 April 2010.

He had been shown a letter from the Practitiondressed to him
dated 26 April 2010 and a copy of a tax invoic@mifessional fees from
the Practitioner dated 26 April 2010. He says timathas never seen
either of these documents and did not receive them.

Under cross-examination, Mr Dzemailoski concedeat the had
some difficulty in recalling the dates when cert@wents occurred.
He pointed out that it was a long time ago, that mMmatrimonial
difficulties had caused him stress and that he waad,continued to be,
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‘under medication’; (T:45;17.04.13). He also ewled that, despite
what he had said in his written evidence, the Rimacér had prepared
the financial statement on his behalf, and hadlgiteon also prepared a
response to an application for final orders andekated affidavit;
(T:46-50; 17.04.13). He agreed that this may haween in
February 2010, not March 2010. He also said thedpite what he had
said in one of his affidavits, he was aware tha Rhactitioner had
attended court on his behalf on 11 March 2010;XT15.04.13).

Complaint 7 - the findings of the Tribunal

290

291

292

293

In respect of Complaint 7(a) the Practitioner adnihe facts
alleged by the Committee, namely failing to deptsist money into a
trust account. The Tribunal's finding in respec€omplaint 7(a) is that
the Practitioner is guilty of professional miscootjudor the reasons set
out in the Tribunal's findings in respect of Compid - Hamilton.

Turning to Complaint 7(b), the Tribunal does nohsider that this
complaint has been made out. In respect of tleged failure to carry
out work or adequate work for Mr Dzemailoski whicé had agreed to
do, the Tribunal is satisfied that the Practitiodet in fact complete the
work which he was instructed to do up until theedathen he ceased
practice, 10 May 2010. The Practitioner told Mrebmiloski that his
file had then been passed to Marks & Sands and Mnfailoski has
agreed that he was in fact told this. Clearly, Bnactitioner could not
attend the conciliation conference on behalf ofD2emailoski and if
the Practitioner believed that Marks & Sands hatkpted instructions
to attend the conference on behalf on Mr Dzemailosiken his
involvement with the matter was at an end.

It is clear that no one attended the conferencebehalf of
Mr Dzemailoski but it is unclear whether or notviis the Practitioner or
Marks & Sands who were responsible for that hapyeniOther than
Mr Dzemailoski's evidence that Marks & Sands toieh that they had
no knowledge of his file, there is nothing to pade the Tribunal to the
necessary standard that the Practitioner was dt. faAccordingly,
Complaint 7(b)(i) has not been made out.

In respect of Complaint 7(b)(ii), again we haveftioting evidence
between the Practitioner, who says that he rendarédal account to
Mr Dzemailoski for the money received from him arstained by
the Practitioner and evidence from Mr Dzemailogkatt he did not
receive that account. Mr Dzemailoski, however, caates that his
recollection of events is not clear and the Triburansiders that it is
unlikely that the final account, in all of the amrostances, would have
been of much concern to Mr Dzemailoski. Once madne, withess
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expressed great anger towards the Practitioneappéared increasingly
upset during his cross-examination. His evidenas therefore difficult

to properly examine. Accordingly, the Tribunalnet satisfied to the

necessary standard that this complaint has beee mad

For the same reasons given in respect of the Taitsudecision on
Complaint 7(b)(i), we do not consider that Compidift) has been
made out. The Practitioner had completed the wegkired of him up
to and including the date when he retired and f@ €ommittee to
succeed in respect of this complaint it would h&een necessary to
show that the Practitioner failed to take necessasteps,
(T:224; 19.04.13) to ensure that someone appedréideaconciliation
conference on behalf of Mr Dzemailoski followingetRractitioner's
retirement. The Practitioner maintains that he tdike the necessary
steps and the Tribunal has not been persuadeeé teduisite standard to
the contrary.

Complaint 8

295

Complaint 8 remains as set out earlier in thesgorea

Complaint 8 - the agreed facts and the Committee'sontentions

296

As mentioned earlier in these reasons, the factsespect of
Complaint 8 are not in dispute.

(a) Hamilton matter

297

298

299

300

In a letter to the Practitioner dated 23 March 2ah@ Committee
advised the Practitioner that Hamilton had maderaptaint about him.
He was not required to make any submissions inectspf the matters
complained of until further details of the comptairad been received
from Hamilton.

The Practitioner's wife, Sharon Segler, respondedbehalf of
the Practitioner on 26 March 2010.

In a letter to the Practitioner dated 1 July 2(ddjressed to him at
his post office address, the Committee provided Rha&ctitioner with
further details of the complaints that had been enlag Hamilton and
requested the Practitioner's submissions in regpomsthe complaint
within 21 days of the date of the letter.

The Practitioner did not personally respond to {eder of
1 July 2010, but in a letter dated 9 July 2010 Hractitioner's wife
purported to make submissions in response to traplaint on behalf
of the Practitioner. In part, the letter stated tWa Segler shall respond
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to that letter [of 1 July 2010] in due course, hoareplease accept this
submission from me as having been sighted and apgrfor release to

you by my husband in the interim’. However, thad#tioner did not at

any time make any submissions or personally repihé¢ letter from the

applicant dated 1 July 2010.

In a letter to the Practitioner dated 16 August®@Cdddressed to
him at his post office address, the Committee agaguested that the
Practitioner make submissions in response to thapkont within
10 days.

The Practitioner did not respond to the letter 6fALigust 2010
within the time allowed or at all.

The Committee wrote a letter to the Practitionenge on
16 August 2010, addressed to her at the Practitopest office address,
advising her that 'it is appropriate that [the HEt@mer] responds
personally [to the letter of 1 July 2010] and if Wweshes to adopt your
submissions dated 9 July 2010, that he confirmsriting to this office
that he adopts your submissions as his own'.

The Practitioner did not respond personally to tkder of
16 August 2010 nor did he confirm in writing that¢ ladopted the
submissions that had been made by his wife onyo20l0 as his own.

In an email to the Committee dated 17 August 201ife
Practitioner's wife, in reply to the Committee'sde of 16 August 2010:

(@) made her own observations about the complaires
had been made by Hamilton;

(b) advised the Committee that the Practitioner hadn
very unwell 'these past weeks with a back injuagd

(c) indicated that the Practitioner intended resioog to the
various letters that had been sent by the Commattele
sought further time for that response to be pravide

On 9 September 2010, in a letter addressed to hertha
Practitioner's post office address, the Committedvised the
Practitioner's wife:

(@) that no response had been received from the
Practitioner;
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(b) that it had not received any medical reportla@xmg
why the Practitioner was unable to respond to the
complaints that had been made by Hamilton; and

(c) that it was necessary for the Practitionerdspond to
the complaints personally and that if he wisheddopt
the submissions that had been made by the Praetitso
wife then he had to confirm that fact in writing.

307 The Practitioner's wife responded to the lette® &eptember 2010,
but the Practitioner did not.

308 In a letter to the Practitioner dated 22 Febru®y/12 addressed to
him at his post office address, the Committee reéeramongst other
matters, to the letters dated 1 July and 16 Aug0d$0 and requested the
Practitioner to make submissions in response withidays.

309 The Practitioner did not respond to the letter dfF2bruary 2011
within the time allowed or at all.

(b) Basagic matter

310 By letter to the Practitioner dated 30 June 20#lfy@ssed to him at
his post office box address, the Committee:

(@) informed the Practitioner that Mr Basagic haddm a
complaint about him;

(b) enclosed a copy of Mr Basagic's written conmilaand

(c) requested that the Practitioner make submissiorthe
Committee in response to the complaint within 2¢sda
of the date of the letter.

311 The Practitioner did not respond to the letter@18ne 2010 within
the time allowed or at all.

312 In a letter to the Practitioner dated 19 August®@Cdddressed to
him at his post office box address, the Commiteferred to the letter
dated 30 June 2010 and again requested that theitiBreer make
submissions in response to the complaint withirlds.

313 The Practitioner did not respond to the letter 8fAligust 2010
within the time allowed or at all.

314 In a letter to the Practitioner dated 31 August®Cdddressed to
him at his post office box address, the Commiteferred to the letters
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dated 30 June and 19 August 2010 and requestedha®ractitioner
make submissions in response to the complaintnvitBidays.

The Practitioner did not respond to the letter afARigust 2010
within the time allowed or at all.

In a letter to the Practitioner dated 19 NovemiH(2 addressed to
him at his post office box address, the Commiteferred to the letters
of 20 June, 19 August and 31 August 2010. The Cittienen also
referred to summonses dated 18 August and 2 Septe2hO, that had
been issued by the Committee to the Practitionepromuce certain
documents pursuant to s 520(I)(a) and (c) of thgal&rofession Act.
The Committee requested the Practitioner to makengsions within
14 days regarding whether his conduct in failingegspond to enquires
of the Committee and to comply with the summonsay @mount to
unsatisfactory professional conduct or professiomatonduct.

The Practitioner did not respond to the letter @Nbvember 2010
within the time allowed or at all.

(c) Glusica matter

318

319

320

321

In a letter to the Practitioner dated 26 May 203t by registered
post to the Practitioner's home address in WhitemGWalley,
the Committee:

(@) informed the Practitioner that Mr Glusica hadda a
complaint about him;

(b) enclosed a copy of Mr Glusica's written comptiaand

(c) requested that the Practitioner make submissiorthe
Committee in response to the complaint within 2¢sda
of the date of the letter.

The letter was returned to the Committee on 7 20010,
unclaimed.

In a letter to the Practitioner dated 28 June 2@tdressed to him
at his post office address, the Committee requeatedsponse to the
letter of 26 May 2010 by 5 July 2010. Includedhnbe letter was a
copy of the letter dated 26 May 2010 together withchments.

However, the Practitioner did not respond to thtetledated
28 June 2010 within the time allowed or at all.
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In a letter to the Practitioner dated 7 July 2Cddjressed to him at
his post office address, the Committee requesteg@onse to its letters
dated 26 May and 28 June 2010 within 10 days.

The Practitioner did not respond to those lettathiwthe allowed
time or at all.

In a letter to the Practitioner dated 19 NovemiH(2 addressed to
him at his post office address, the Committee agagquested a response
to its letters dated 28 June and 7 July 2010 witHidlays.

The Practitioner did not respond to those lettathiwthe allowed
time or at all.

(d) Mateljan matter

326

327

In a letter to the Practitioner dated 6 Decembd02@ddressed to
him at his post office address, the Committee gledihim with a copy
of Ms Mateljan's written complaint form dated 2%J2010 together
with some attachments and requested the Practitidmeprovide
submissions about the matters raised in Ms Matsljgomplaint within
21 days.

The Practitioner did not respond to the letter frilva Committee
within the time allowed or at all.

(e) Condelli matter

328

329

330

In a letter to the Practitioner dated 16 June 2@8@ressed to him
at his post office address, the Committee:

(@) informed the Practitioner that Mr Condelli hadhde a
complaint about him;

(b) enclosed a copy of Mr Condelli's written conpiaand

(c) requested that the Practitioner make submissiorthe
Committee in response to the complaint within 2¢sda
of the date of the letter.

The Practitioner did not to respond to the letterl® June 2010
within the time allowed or at all.

In letters to the Practitioner dated 6 August20XHhd
17 August 2010 respectively, addressed to himsapbst office address,
the Committee again requested the Practitionerakensubmissions in
response to the complaint.
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331 The Practitioner failed to respond to the lettefr$s @dugust 2010
and 17 August 2010 within the time allowed or &t al

332 In a letter to the Practitioner dated 19 NovemiH(2 addressed to
him at his post office address, the Committee mfxt the Practitioner
that the Committee was investigating his conduct in

(@)

(b)

(€)

(d)

failing to respond to the Committee's request f
submissions on Mr Condelli's complaint containedsn
letter dated 16 June 2010;

failing to respond to the Committee's request f
submissions on Mr Condelli's complaint containedsn
letter dated 6 August 2010;

failing to respond to the Committee's request f
submissions on Mr Condelli's complaint containedsn
letter dated 17 August 2010; and

failing to comply with the summonses issuedspant

to s520()(b) Legal Profession Act dated

2 September 2010 which were served on and received
by his wife on his behalf.

333 The Committee requested the Practitioner to makengsions to
the Committee in respect of the conduct, and whnetheay amount to
unsatisfactory professional conduct or professionalconduct, within

14 days.

334 The Practitioner did not respond to the letter friv@a Committee
within the time allowed or at all.

(f) Johnston matter

335 In a letter to the Practitioner dated 10 March 28&f addressed to
him at his legal practice the Committee:

(@)

(b)

(€)

confirmed that a Ms C Townsend had made a canipl
about him on behalf of Mr Johnston;

enclosed a copy of Ms Townsend's written compla
form and attachments;

requested that the Practitioner provide infdromaabout

a number of other issues and comply with a summons
issued pursuant to s 520(I)(b) of the Legal Praobess
Act dated 15 January 2010 which, in addition to
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requiring the client file to be produced (which Yas
required production of the Practitioner's accountin
record; and

(d) requested that the Practitioner make submissiorthe
Committee in response to the complaint within 2¢sda
of the date of the letter.

In a letter to the Practitioner dated 21 May 20h@ a summons
issued pursuant to s 520(l)(b) Legal Profession deted 21 May 2010
and served personally upon the Practitioner atdsglential address in
White Gum Valley, the Committee sought further mnfiation from the
Practitioner.

The Practitioner by letter dated 31 May 2010 andt 9 email
responded to the Committee's letter of 21 May 20A@ditionally the
Practitioner requested that further communicatienalbldressed to his
post office address.

In a letter to the Practitioner dated 6 July 2Cddjressed to him at
his post office address, the Committee sought éurthformation from
him and requested a response within 21 days afdtesof the letter.

The Practitioner did not respond to the letter diaeJuly 2010
within the time allowed or at all.

In letters to the Practitioner dated 12 August @ddAugust 2010
addressed to him at his post office address, thaenGittee requested a
response from him to its letter dated 6 July 20lthiw 10 days and
14 days respectively.

The Practitioner did not respond to either of thieseers within the
times allowed or at all.

In a letter to the Practitioner dated 16 Decemi®d02 addressed to
him at his post office address, the Committee:

(a) referred to the letters dated 6 July, 12 Augast
24 August;

(b) made reference to a number of other allegatiohs
unsatisfactory professional conduct and professiona
misconduct; and

(c) requested the Practitioner provide his submissiin
respect of the matters raised in the letter wifldirdays.
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343 The Practitioner did not respond to the letter @December 2010
within the time allowed or at all.

(g) Dzemailoski matter

344 In a letter to the Practitioner dated 18 August®@Cdddressed to
him at his post office address, the Committee:

(@) informed the Practitioner that Mr Dzemailos&dhmade
a complaint about him;

(b) enclosed a copy of Mr Dzemailoski's written qdamt
together with copies of two statements made by
Mr Dzemailoski dated 11 August 2010; and

(c) requested that the Practitioner make submissiorthe
Committee in response to the complaint within 1ysda
of the date of the letter.

345 The Practitioner failed to respond to the lettenfrthe Committee
within the time allowed or at all.

346 In a letter to the Practitioner dated 17 NovemiH(? addressed to
him at his post office address, the Committee:

(a) again enclosed copies of Mr Dzemailoski's wemitt
complaint form, together with a copy of two statamse
made by Mr Dzemailoski dated 11 August 2010;

(b) referred to a summons issued pursuant to 9)g2006f
the Legal Profession Act dated 18 August 2010 amd s
to his post office box and a further summons dated
2 September 2010 issued pursuant to s 520(1)(kineof
Legal Profession Act which was served on and reckiv
on his behalf by his wife;

(c) requested that the Practitioner make submissiorthe
Committee in response to the complaint and comply
with the summonses within 14 days; and

(d) requested that he provide submissions aboutnabar
of other allegations of unsatisfactory professional
conduct and professional misconduct.

347 The Practitioner failed to respond to the lettenfrthe Committee
within the time allowed or at all.
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(h) Failing to comply with summonses

348

349

350

351

352

On 18 August 2010 the Committee issued two sumnsotsehe
Practitioner to produce certain documents purstaat520(l)(a) and (c)
of the Legal Profession Act by 4 pm, Friday 27 Asig2010 in respect
of the Basagic matter and Dzemailoski matter. $ammonses were
served on the Practitioner by ordinary post.

The Practitioner failed to respond to the summomstsn the time
allowed or at all.

On 2 September 2010 the Committee issued three suses to
the Practitioner to produce certain documents @umstio s 520(I)(a)
and (c) of the Legal Profession Act by 4 pm, Frid@ySeptember 2010
in respect of the Basagic matter, the Dzemailoskti@n and the Condelli
matter.

The summonses were served on the Practitioner's, wiho
accepted service on behalf of the Practitione2 @eptember 2010.

The Practitioner did not comply with the summonsgethin the
time allowed or at all.

(i) Failing to respond to Senior Trust Account Insgector

353

354

355

356

On 5 May 2010 the Senior Trust Account Inspectothef Legal
Practice Board, Ms Anna Youndn§pector) conducted an inspection of
the Practitioner's practice.

As a consequence of that inspection the Inspectmiuyged a report
dated 9 June 2010.

Under cover of a letter dated 9 June 2010 the bispéorwarded a
copy of her report to the Practitioner and requeshe Practitioner to
‘provide written confirmation of the findings ofetmeport within 21 days
and advise if you disagree with any of my conclasiand, if so, which
ones and why'.

The Practitioner did not respond to the letter dufie 2010 within
the time allowed or at all.

The Practitioner's response in respect of Ground 8

357

The Practitioner says that, following the closing las legal
practice, the Committee was aware or should haen lavare of his
ongoing health problems, his personal financidialifties and the fact
that he was 'incapable of dealing with the messaad made of my
professional life'; (Practitioner's Witness Statatraragraph 65).
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358 In the circumstances, the Practitioner says, it wagasonable for
the Committee to press him in relation to theiniings. At the hearing,
he told the Tribunal:

Well, if | was able to be able to deal with it,lifvas not incapacitated,
then | accept that | would have been accountabikatttime, but | don't
accept it was reasonable of them to press me atithe. The situation

as | now understand it has been explained to tHdn238; 19.04.13)

Complaint 8 - the findings of the Tribunal

359 In Legal Profession Complaints Committee and Lee-Seg@010]
WASAT 189 (ee-Steerg this Tribunal observed that the reputation of
the legal profession in the eyes of the public ambng its members
depends to a large extent upon the power andyabflithe Committee to
regulate effectively the activities of all legalaptitioners:Lee-Steere
at [22].

360 We went on to say, at [24]:

In our view it is unacceptable, both to membershef public and to the
profession, for a practitioner to undermine thehatity of a regulatory

body by ignoring its requests for information oilifey to respond to

those requests with alacrity and with complete Bgne To flaunt that

authority is to fly in the face of the legislativaetent and disables the
body from executing its statutory functions. Swomduct is viewed by
this Tribunal in a most serious light and will fi@ countenanced.

361 The Tribunal concluded that such conduct bringgptieéession into
disrepute and does not constitute a standard cfipeawhich members
of the public and members of the profession carsamably expect;
Lee-Steerat [32].

362 We see no reason to depart from this position. fivd that
the Practitioner has ignored requests from the Cisteenfor information
and has failed to respond to those requests walarigl or at all.
We consider that conduct to be disgraceful and rdaogly we find
the Practitioner guilty of professional misconduct.

363 We accept the Practitioner's submission that he wvagell and
distressed at the relevant time but in no way chat texcuse
the Practitioner's conduct. It may, however, gdah®e severity of any
penalty imposed.

Complaint 9

364 Complaint 9 remains as set out earlier in thesgomresa
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Complaint 9 - the Committee's contentions

365 By reason of all of, or any combination of, thetéadssues and
contentions set out in Grounds 1l to 8, the Praat's conduct
substantially and consistently failed to reach @intain a reasonable
standard of competence and diligence.

366 By reason of all of, or any combination of, the doct referred to
in Grounds 1 to 8, the Practitioner engaged in gonhdwvould be
reasonably regarded as disgraceful or dishonoutaplgractitioners of
good repute and competence.

367 By reason of all of, or any combination of, the doct referred to
in Grounds 1 to 8 the conduct of the Practitioregyuires a finding that
the Practitioner is not a fit and proper persoarigage in legal practice.

Complaint 9 - the findings of the Tribunal

368 The Tribunal has some difficulty in understandinbaivis being
alleged against the Practitioner. Clearly, thectitraner shares those
difficulties.

369 This was taken up with the Committee at the headuagng the

Committee's closing submissions. Counsel for tbm@ittee said this:

Ground 9 - perhaps it could be called a catch+augd. Ground [9] is

that if, in relation to some of the grounds, figenare made of fact that
support a particular contention but in relatioriitat particular contention
maybe one finding of fact on one subparagraph idemand the tribunal
considers that's not sufficient to get you acrbssline with professional

misconduct, then ground 9 is there to allow theutnal to add them all
up and to say, "Well, when one considers all of,thas professional

misconduct".

370 Upon reflection, the Tribunal intends to proceedtloa basis that
this complaint falls away because of the Tribunakslier findings.
The Tribunal does not propose to consider this ¢ampany further.

Orders

1. There is a finding that Mr Martin Lee Seglegislty of
professional misconduct contrary to théegal
Profession Act 2008/VA) by, on various dates between
9 August 2007 and May 2010, failing to deposit ttrus
moneys as defined in s 3 of thegal Practice Act 2003
(WA) and trust money as defined in s 205(1) of the
Legal Profession Act 2008VNVA) to the credit of his
trust account.
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There is a finding that Mr Martin Lee Seglegislty of
professional misconduct by, between 13 May 2008 and
1 May 2009 in the course of acting on behalf of
Mr Lazo Glusica in relation to Supreme Court action
number CIV1511 of 2008 substantially failing to cka

or maintain a reasonable standard of competence and
diligence that a member of the public is entitled t
expect of a reasonably competent Australian legal
practitioner.

There is a finding that Mr Martin Lee Seglegislty of
professional misconduct by, on 11 May 2009,
intentionally misleading or attempting to misledte t
Family Court by informing her Honour Justice Crisfo
that:

(@) disclosure of certain documents had been made;

(b) valuation of a property had been made by a
valuer agreed by both parties to the proceedings;
and

(c) neither party to the proceedings had made an
offer of settlement;

when he knew or ought to have known that these
submissions were not correct and were misleading.

There is a finding that the Practitioner engaged
professional misconduct by:

(@) on various dates between 30 June 2010 and in or
about March 2011 failing to respond to the Legal
Profession Complaints Committee's reasonable
enquiries;

(b) failing to comply with summonses to produce
documents issued on 18 August 2010 and on
2 September 2010 in breach of s 520(1) of the
Legal Profession Act 200@VA); and

(c) failing to respond to a letter from the Senior
Trust Account Inspector dated 9 June 2010
requesting confirmation of the findings set out in
a 'Report on Examination of Office and Practice
Records of Mr Martin Lee Segler dated 9 June
2010..
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5. The Tribunal found that other allegations offpssional
misconduct made against Mr Martin Lee Segler were
not made out.

6. The Legal Profession Complaints Committee igiléo
and serve any submissions on penalty within 28 days
publication of these reasons.

7. Mr Martin Lee Segler is to file and serve any
submissions on penalty within 28 days of the serat
the Legal Profession Complaints Committee's
submissions.

8. Subject to any further order of the Tribunag tfuestion
of penalty is to be dealt with on the papers.

| certify that this and the preceding [370] pargiy® comprise the
reasons for decision of the State Administrativddmal.

JUDGE T SHARP, DEPUTY PRESIDENT
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