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Result:

Practitioner guilty of unprofessional conduct
Report to Full Court of the Supreme Court recomnmendtriking off

Summary of Tribunal's decision:

The practitioner engaged in and admitted to pensisbreaches of his

obligations in that he:

a) used trust monies for his own benefit contrarg tL37(1)(b) of the
Legal Practice Act 200BWA) and s 226 of theegal Profession Act
2008(WA) (LP Act), totalling $64,001.55;

b) failed to deposit trust moneys in a generalttacsount as required
by s 215(2) of the LP Act;

c) failed to properly maintain trust accounts;

d) failed to provide proper bills and trust stateise

e) failed to give proper advice to his clients amédvise them of their
obligations;

f) failed to comply with his obligations to adviskents of costs under
s 260 and s 262 of the LP Act and faamily Law Rules 2000WA);
and

g) failed to return telephone calls and responehtails and letters.

The practitioner consented to his name being stroitkthe roll of

practitioners and the Tribunal so recommended.

Category: B

Representation:

Counsel:
Applicant . Ms PE Le Miere
Respondent . In person

Solicitors:
Applicant . Law Complaints Officer
Respondent . N/A
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Case(s) referred to in decision(s):

A Solicitor v Council of the Law Society of New SbuWales (2004) 216
CLR 253

In re a Practitioner (1982) 30 SASR 27

Law Society of South Australia v Rodda (2002) 835R641

Legal Practitioners Complaints Committee v De A#806] WASCA 198

Legal Practitioners Complaints Committee v McKej807] WASC 119

Ziems v Prothonotary of the Supreme Court of NS®5{) 97 CLR 279
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REASONS FOR DECISION OF THE TRIBUNAL :

I ntroduction

1

The Legal Profession Complaints Committee (Commjtt@made a
referral under s 428(1) of thesgal Profession Act 200@VA) (LP Act) to
the Tribunal in relation to a legal practitionerr eoffrey Paul Dutton.

The Committee alleged that between about 2007 a@d2,2
Mr Dutton engaged in professional misconduct indberse of acting for
a number of different clients; and that he alsoageg in unsatisfactory
professional conduct and professional misconduthéncourse of acting
for another client.

At the directions hearing held on 11 March 2014e fthribunal
ordered that the matter be referred to mediation.

As a result of the mediation, the parties agreeariting to settle the
proceeding pursuant to s 56 of thate Administrative Tribunal Act 2004
(WA).

The terms of the consent orders of 4 June 2014safellows:

The Tribunal notes:

The Legal Profession Complaints Committee (‘the @dtee’) alleged
that there is proper cause for disciplinary act@ainst the practitioner
pursuant to s 438 (1) of tthegal Profession Act 20Q8VA).

By a written agreement between the parties datéghé 2014 the parties
agreed the terms upon which the proceedings caufetiled.

The practitioner admits the statement of facts #mel statement of
contentions as set out in Paragraphs 1 to 14 amiséelow.

The Tribunal orders:

Being satisfied by reason of the practitioner's isdan that proper cause
exists for disciplinary action against the praotigr, and in order to give
effect to the agreed terms of settlement of thecgedings, it is on

23 June 2014 ordered pursuant to s 56(1) of Stete Administrative

Tribunal Act 2004WA) that:

1. The practitioner engaged in professional misoohty:

a. Between about 7 March 2011 and about NovemlEr 20
in the course of acting for D BAalcolm) by contravening
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s 260 of thd_egal Profession Act 2008VA) (Act) in that
he:

I. incorrectly advised Malcolm that in the absence
of a costs agreement the&Supreme Court
Contentious Business Determination 20@8uld
regulate the fees that the practitioner could aharg
when the applicable Costs Determination was the
Legal Practitioners (Family Court  of
Western Australia) Determination 2010;

il. incorrectly advised Malcolm that '... the amobun
of money and type of case is within the civil
jurisdiction of the Magistrate's Court of
Western Australia’;

iii. did not provide an adequate estimate or
explanation of the total legal costs or range of
estimates of the total legal costs as required by
s 260(1)(c) of the Act; and

Iv. incorrectly advised Malcolm of the range of t0s
that may be recovered if Malcolm was successful
in the litigation or that Malcolm may be ordered
to pay if Malcolm was unsuccessful, in
circumstances where the litigation was
proceeding in the Family Court, and as such it
was only in unusual circumstances that Malcolm
would be able to recover any costs or would be
likely to have to pay the other party's costs.

On or about 15 March 2011 in the course of gcfor
Malcolm by not depositing trust money received on
15 March 2011 on behalf of Malcolm, in the amouht o
$20,000($20,000 Payment to a general trust account of
the practitioner's practice in contravention ofl§@) of
the Act.

From about 17 March 2011 to about 4 April 2031 b
dishonest conduct in the course of acting for Miahcm
that the practitioner without authority knowinglged for
his own benefit all, or in the alternative some, thé
$20,000 Payment which was trust money to which he w
not entitled.

Since about 15 March 2011 in the course ofngcfor
Malcolm by failing to account to Malcolm for the (8200
Payment in that he did not:
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I. give Malcolm a bill for the fair and reasonable
value of the legal services provided by the
practitioner;

il. provide Malcolm with a trust statement at any
time; and

iii. repay to the person beneficially entitled toet
$20,000 Payment in circumstances where the
practitioner did not carry out or complete
Malcolm's retainer.

2. The practitioner engaged in professional misaoohdy:

a.

On or about 17 December 2010 in the coursetofgafor

Mr D T (David) by not depositing trust money received on
about 17 December 2010 on behalf of David, in the
amount of $50,000$50,000 Paymernjt to a general trust
account of the practitioner's practice in contraien of

s 215(2) of the Act and contrary to David's instiats.

Between about 5 November 2010 and about 25 Bebru
2011 in the course of acting for David by not coyim
with a order of the Family Court of Western Augtaal
(Family Court) made on 21 October 2010 requiring the
practitioner within 14 days to comply with the Cost
Notification Rules of theFamily Law Rules2004 and
provide a copy to the Court.

Between about 5 February 2010 and about 10 N0&2,2
in the course of acting for David by contravening6$
and s 262(1) of the Act in that he:

I. did not until about 24 October 2010, being some
9 months after being retained by David, provide
any costs disclosure in writing, contrary to
s 262(1) of the Act;

il. incorrectly advised David that in the absent@a o
costs agreement th8upreme Court Contentious
Business Determination 2008ould regulate the
fees that the practitioner could charge when the
applicable Costs Determination was until
30 June 2010 the Legal Practitioners
(Family Court of Western Australia)
Determination 2008and from 1 July 2010 the
Legal Practitioners (Family Court of
Western Australia) Determination 2010;
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iii. incorrectly advised David that '... the amouoft
money and type of case is within the civil
jurisdiction of the Magistrate's Court of
Western Australia’;

iv. did not provide an adequate estimate or
explanation of the total legal costs or range of
estimates of the total legal costs as required by
s 260(1)(c) of the Act; and

V. incorrectly advised David of the range of costs
that may be recovered if David was successful in
the litigation or that David may be ordered to pay
if David was unsuccessful, in circumstances
where the litigation was proceedings in the
Family Court, and as such it was only in unusual
circumstances that David would be able to
recover any costs or would be likely to have to
pay the other party's costs.

From about 23 December 2010 to 11 March 201then
course of acting for David being dishonest condadhe
course of acting for David in that the practitiomathout
authority knowingly used for his own benefit $20Z&L
being part of the $50,000 Payment not paid to David
which was trust money to which the practitioner was
entitled.

Between about February 2011 and about May 201Rei
course of acting for David by engaging in conduett fell
below the standard of diligence that a member @f th
public is entitled to expect of a reasonably corapet
Australian legal practitioner, and which involved a
substantial and consistent failure to reach or taaina
reasonable standard of diligence in that the grewér did
not take adequate steps to carry out David's icisbms to
effect property transfers pursuant to Consent @rdéthe
Family Court.

Since about 5 February 2010 in the course ah@gdor
David by failing to account to David for $3,000 hgitrust
money received from David on or about 5 Februarj020
($3,000 Paymentand part of the $50,000 Payment in that
he did not:

I. give David a bill for the fair and reasonablduea
of the legal services provided by the practitioner;

il. provide David with a trust statement at anydim
or

Page 7



[2014] WASAT 124

iii. repay to David the $3,000 Payment and part of
the $50,000 Payment, being $19,000 after
allowing for the practitioner's reasonable and
proper fees and disbursements in circumstances
where the practitioner did not carry out or
complete David's retainer.

3. The practitioner engaged in professional misoohty:

a.

On or about 13 September 2011 in the coursetfgafor

his client, E G A Pty LtdExpress Group), in respect of a
claim for $49,714.07 against C G Pty Ltd)(filed in the
Magistrates Court of Western Australia (Civil Jdregion)
(Proceedings) by not depositing trust money in the
amount of $2,500 received on 13 September 2011 from
Express Group $2,500 Payment to a general trust
account of the practitioner's practice in contraien of

s 215(2) of the Act.

Between about 13 September 2011 and about N2&th

in the course of acting for Express Group in the
Proceedings by not providing any of the disclosaseto
costs required by s 260 and s 262 of the Act, in
contravention of that provision.

On 1 February 2012 in the course of acting for
Express Group in respect of the Proceedings by
intentionally, alternatively recklessly, attemptingp
mislead Mr Peter TMr T ), a director of Express Group,
by representing to Mr T that the practitioner haedfin

the Proceedings an application for a means enguiign

he had not.

Between about 21 November 2011 and about MabtR 2
by engaging in conduct that fell below the standafd
diligence that a member of the public is entitlecekpect
of a reasonably competent Australian legal practér,
and which involved a substantial and consistetariito
reach or maintain a reasonable standard of dilgenc
that the practitioner did not:

I. take any, or any adequate, steps to progress
Express Group's application for default judgment;

il. carry out the work that he was instructed tq do
namely apply in the Proceedings for a means
enquiry; and

iii. return or respond to telephone calls from his
client in a timely manner, or at all, on 31 October
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2011, 1 November 2011, 10 January 2012,
30 January 2012, 31 January 2012 and emails
from his client of 21 October 2011 and

6 March 2012.

e. Since about 13 September 2011 in the couraetioly for
Express Group in the Proceedings, by not accouriting
Express Group for the $2,500 Payment in that hendid

I. give Express Group a bill for the fair and
reasonable value of the legal services provided by
the practitioner;

il. give Express Group a detailed account for
assessment as requested by Express Group on or
about 28 March 2012;

iii. provide a trust account statement;

iv. repay the $2,500 Payment to Express Group in
circumstances where the practitioner did not carry
out or complete Express Group's retainer.

4. The practitioner engaged in professional misoohdy:

a. In the course of acting for his client C L RIdire),in
respect of children's and property proceedingsnagdier
former de facto partner SE in the Family Court of
Western Australiadlient matter) by not depositing trust
money in the amount of $1,650 received from Claiye
five payments of $330 made on or about 9 Januat,20
16 January 2012, 23 January 2012, 30 January 20d2 a
6 February 2012 respectivelylrgst Paymenty to a
general trust account of the practitioner's practin
contravention of s 215(2) of the Act.

b. Between about 3 December 2011 and 12 March #9012
the course of acting for Claire, in the client raatby not
providing any of the disclosure as to costs requioy
s 260 of the Act, in contravention of that provisio

C. Between about 3 December 2011 and 12 March #9012
the course of acting for Claire in the client mathsy
engaging in conduct that fell below the standard of
competence and diligence that a member of the @usbli
entitled to expect of a reasonably competent Aligtra
legal practitioner where the conduct involved assaibtial
failure to reach or maintain a reasonable standsdrd
competence and diligence in that the practitioner:
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advised Claire that the Family Court of
Western Australia Kamily Court) Order dated

4 November 2011 permitted her to relocate with
her children to Perth, when it did not;

by email at about 8.35 am on 2 March 2012,
without instructions, informed SE's solicitor that
Claire consented to an injunction that prevented
Claire from taking her children, or permitting
them to be taken, out of Australia and placed their
names on the Airport Watch List for that purpose
(injunction);

during a telephone call with Claire at about
9.15 am on 2 March 2012, when the practitioner
informed Claire of the injunction being sought by
SE to be heard on 2 March 2012, he did not
inform Claire that SE had also applied for an
order that would require Claire's children to be
returned from Perth to Geraldton within 24 hours
of service of the orderdturn order);

did not at any time obtain Claire's instrucgoor
provide any advice to Claire in respect of the
return order;

upon receiving specific instructions from Claire
during the telephone call referred to in c) above,
that she did not consent to the injunction, did not
inform SE's solicitor's, Clavey Legal and/or the
Family Court that his client did not consent to the
injunction;

did not respond to emails from Claire seeking
advice about the order of the Family Court made
on 2 March 2012 requiring the return of her
children to Geraldton; and

did not carry out the work that he was instad
to do, namely write to SE's solicitor to seek
disclosure of SE's financial position prior to
applying for a property settlement in the
Family Court against SE.

Since about December 2011 in the course ohgdbr
Claire in the client matter by not accounting t@i€d for
the Trust Payments in that he did not:

give Claire a bill for the fair and reasonabbdue
of the legal services provided by the practitioner
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(other than a bill dated 29 December 2011 and
paid on or about that date);

il. provide a trust account statement to Clairarat
time; and/or

iii. repay to Claire the Trust Payments ($1,650) in
circumstances where the practitioner did not carry
out or complete Claire's retainer and acted
contrary to her instructions.

The practitioner engaged in professional misoohty:

a. On or about 23 March 2012 in the course of gdiin his
client, KJC Karen) in respect of proposed property
proceedings against her estranged husband PC in the
Family Court of Western Australia Pfoperty
Proceeding$ by not depositing trust monies in the amount
of $3,000 received from Karen on or about 23 M&@h2
($3,000 Payment to a general trust account of the
practitioner's practice in contravention of s 2)5¢2 the
Act.

b. About 22 February 2012 and about April 2012 he t
course of acting for Karen in the Property Procegsliby
not providing any of the disclosure as to costsiiregl by
s 260 of the Act, in contravention of that provisio

C. About 13 March 2012 and 12 April 2012 in the rsguof
acting for Karen in the Property Proceedings and in
respect of an application for parenting and recpeeders
pursuant to a grant of legal aid by engaging irdcmh that
fell below the standard of diligence that a memitiethe
public is entitled to expect of a reasonably corapet
Australian legal practitioner, and which involved a
substantial and consistent failure to reach or taaina
reasonable standard of diligence in that the grewér did
not:

I. on 26 March 2012, without reasonable excuse,
attend an appointment arranged with Karen;

il. take any steps to carry out the client's inginns
to commence children's proceedings, including a
recovery order (of her children that she had had
limited contact with since 1 December 2011), in
the Family Court of Western Australia
(Family Court) pursuant to a grant of Legal Aid;
and
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iii. between 23 March 2012 and 12 April 2012 take
any, or any adequate, steps to carry out Karen's
instructions to commence property proceedings in
the Family Court against PC in circumstances
where practitioner had advised Karen to
commence the Property Proceedings and, to the
practitioner's knowledge, Karen had taken out a
loan to make the $3,000 Payment to him he
required before he would commence the Property
Proceedings.

Since about 23 March 2012 in the course of gctor
Karen in the Property Proceedings by not accounting
Karen for the $3,000 Payment in that he did not:

I. give Karen a bill for the fair and reasonabléuea
of the legal services provided by the practitioner;

il. provide Karen with a trust statement at anyeim
or

iii. repay to Karen the $3,000 Payment in
circumstances where the practitioner did not carry
out or complete Karen's retainer.

6. The practitioner engaged in professional misoohty:

a.

Between about 5 April 2008 and 12 April 2012thhe
course of acting for his client, D V¢ W ), in respect of

a claim against his former de facto wife C Ms(N) to
recover the financial contributions he had madetht®
maintenance and improvement of her property in Midd
Swan and for the non return of personal ite@igiMm) by
engaging in conduct that fell below the standard of
competence and diligence that a member of the @udbli
entitled to expect of a reasonably competent Alisira
legal practitioner, and which involved a substdnéiad
consistent failure to reach or maintain a reasanabl
standard of competence and diligence, in that the
practitioner did not provide any or any adequaté@cedto

Mr W:

I. as to the appropriate jurisdiction in which to
commence proceedings to prosecute his claim;

il. any time limits that might apply to commencing
proceedings in the Family Court of
Western AustraliaRamily Court); and
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iii. with respect to enforcement of the default
judgment obtained on behalf of Mr W in the
District Court of Western Australia on
30 July 2008 Default Judgment).

Between about 30 July 2008 and 12 April 2012he
course of acting for Mr W with respect to his Claby
engaging in conduct that fell below the standard of
competence and diligence that a member of the @udbli
entitled to expect of a reasonably competent Alisira
legal practitioner, and which involved a substdnéiad
consistent failure to reach or maintain a reasanabl
standard of competence and diligence, in that the
practitioner sought to commence proceedings in the
Family Court to enforce the Default Judgment in
circumstances where:

I. The Family Court had no jurisdiction to grant
enforcement because a default judgment awarded
by the District Court of Western Australia
(District Court) could only be enforced by an
application to the District Court pursuant to s)9(1
of the Civil Judgments Enforcement Act 2004
(WA);

il. The practitioner did not apply for leave to neak
an application to the Family Court, as he was
required to do pursuant to s 205ZB(2) of the
Family Court Act 1997(WA) (FCA) because
Mr W's and Ms N's relationship ended more than
2 years before the application to the Family Court
was made;

iii. The practitioner, in the affidavits he prepdren
behalf of Mr W, did not or did not adequately,
identify any contributions made by Mr W or any
serious injustice that Mr W would suffer as he
was required to do to invoke the jurisdiction of
the Family Court pursuant to s 205Z(1)(c) of the
FCA given that Mr W and Ms N had not been in
a de-facto relationship for at least 2 years;

iv. The practitioner prepared and attempted todile
application in the Family Court in or about
August 2010 that did not comply with the
requirements of the FCA, including purporting to
apply for an exemption to obtain a certificate
from a Family Dispute Resolution Practitioner
prior to commencing proceedings when one was
not required under the FCA,;
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V. The practitioner prepared and attempted todiile
application in the Family Court in or about
September 2011 that was not accompanied by a
supporting affidavit or a financial statement as
required under the FCA;

Vi. The practitioner did not respond to a requisiti
of the Family Court dated 19 September 2011 and
took no steps to progress Mr W's matter after
19 September 2011.

About 6 May 2008 to 12 April 2012 in the couddeacting

for Mr W in respect of the Claim by not accountitw
Mr W for the monies or balance of the monies payd b
MrW to the practitioner on account of costs and
disbursements on or about 11 April 2008, 15 Ap@02,

6 May 2008, 20 May 2008, 21 May 2008 and 21 October
2008 being $6,039.9(P&ymenty, in that the practitioner
did not:

I. after 3 May 2008 give the client a bill for tFer
and reasonable value of the legal services
provided by the practitioner;

il. provide the client with a trust statement aty an
time; and

iii. repay to Mr W $6,039.90 in circumstances veher
the practitioner did not carry out or complete
Mr W's retainer.

7. The practitioner engaged in professional misoohdy:

a.

On or about 6 January 2011, 9 June 2011, 142041y
and 11 November 2011 in the course of acting foM G
and K C Mr and Mrs C) in respect of a dispute with M Z
(BDT matter) and a claim against Mr and Mrs C for
$98,879.79 by Donatella @l@intiff ) filed in the District
Court of Western AustraliaDjstrict Court Proceedings)
by not depositing trust money in the amounts 0D§Q,
$500, $2,000 and $3,500 received from Mr and MisnC
or about 6 January 2011, 9 June 2011, 14 July 2011
11 November 2011 respectivelyJrgst Monies) to a
general trust account of the practitioner's practin
contravention of s 215(2) of the Act.

On or about 30 June 2011 in the course of adimg
Mr and Mrs C in the District Court Proceedings kgt n
providing any of the disclosure as to costs requiog

s 260 of the Act, in contravention of that provisio
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C. Between about 30 June 2011 and 12 April 2012hén
course of acting for Mr and Mrs C in the Districout
Proceedings by engaging in conduct that fell betbes
standard of competence and diligence that a member
the public is entitled to expect of a reasonablgnpetent
Australian legal practitioner, and which involved a
substantial and consistent failure to reach or taaina
reasonable standard of competence and diligenctain
the practitioner did not take any or any adequ#gpssto
advise or inform Mr and Mrs C of

I. the application dated 14 December 2011 by the
plaintiff to strike out 8 paragraphs of their
defence;

il their obligation to provide discovery;

iii. the application dated 23 February 2012 by the
plaintiff for a springing order;

iv. the orders made in the District Court Procegslin
on 31 January 2012 and 27 February 2012; and

V. the serious consequences to Mr and Mrs C of
non-compliance with the 27 February 2012 order
in the District Court Proceedings;

in circumstances where the failure to comply witte t
27 February 2012 order resulted in judgment beirigred
against Mr and Mrs C on 16 April 2012.

d. Since about 6 January 2011 in the course oh@dbr
Mr and Mrs C in the BDT matter and the District @ou
proceedings by not accounting to them for the
Trust Monies in that he did not:

I. give Mr and Mrs C a bill for the fair and
reasonable value of the legal services provided by
the practitioner;

il. provide a trust statement; and

iii. repay the Trust Monies ($8,000), in circumstan
where the practitioner did not carry out or
complete the retainer for the District Court
proceedings.

8. The practitioner engaged in professional misoohdy:

a. Between about December 2009 and 12 April 201then
course of acting for his client, CTB Management Bty
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(CTBM), in respect of a claim for $32,783.46 alleged to
be owing for labour and materials supplied by CTBM

P Corporation Pty Ltd filed in the Magistrates Goaf
Western Australia (Civil Jurisdiction)Pfoceeding3 by
not providing any of the disclosure as to costsiiregl by

s 260 of the Act, in contravention of that provisio

On or about 9 May 2010 and 12 January 2011 é th
course of acting for CTBM in the Proceedings by not
depositing trust money in the amount of $3,300 ivexck
from CTBM ($3,300 Payment on 9 May 2010 and
$2,200 on 12 January 20142(200 Paymentto a general
trust account of the practitioner's practice intcavention

of s 215(2) of the Act.

Between about 8 June 2010 and about April 201the
course of acting for CTBM in the Proceedings by
engaging in conduct that fell below the standard of
diligence that a member of the public is entitlecekpect

of a reasonably competent Australian legal practér,

and which involved a substantial and consisteariito
reach or maintain a reasonable standard of dilganc
that he did not take any or any adequate steps to
substantively progress the Proceedings in a timmalginer.

Between 13 January 2011 and 17 April 2012 incthese
of acting for CTBM in the Proceedings by not
communicating candidly and in a timely manner with
client CTBM in that he did not:

I. inform CTBM of the orders made in the
Proceedings on 13 January 2011;

il. respond to emails from representatives of CTBM
of 7 October 2011, 26 October 2011,
16 November 2011 sent at 1.21pm and 1.25pm,
28 February 2012, 22 March 2012, 28 March
2012 and 17 April 2012; and

iii. inform CTBM that his practising certificate ta
been suspended and he was no longer able to
continue to act for CTBM;

in contravention of Rule 8 of thdéegal Profession
Conduct Rules 201(Rules).

Since about 9 May 2010 in the course of actm@>TBM
in the Proceedings by not accounting to CTBM foe th
$3,300 Payment or the $2,200 Payment in that heatid
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I. give CTBM a bill for the fair and reasonable
value of the legal services provided by the
practitioner;

il. provide a trust statement at any time; and/or

iii. repay to CTBM the $3,300 Payment and/or the
$2,200 Payment ($5,500);

in circumstances where the practitioner did not giete
CTBM's retainer.

9. The practitioner engaged in unsatisfactory @msifsnal conduct and
professional misconduct by:

a.

On or about 26 October 2010 in the course ahgdor
WPty Ltd W) in respect of a claim for $20,910.54 against
J Pty Ltd () filed in the Magistrates Court of
WesternAustralia (Civil Jurisdiction)P¢oceeding$ by
not providing adequate disclosure as to costs reduy

s 260 of the Act, in contravention of that provisio that

he informed W that if W did not enter into an agneat
with the practitioner the Supreme Court Contentious
Business Determination 2008 would apply and regulat
what the practitioner could charge the client whbsent a
costs agreement the Legal Practitioners
(MagistratesCourt) (Civil) Determination 201@pplied.

On or about 30 May 2011 in the course of actorgwW

in the Proceedings by not depositing trust moneyhmm
amount of $3,000 received from W on 30 May 2011
($3,000 Payment to a general trust account of the
practitioner's practice in contravention of s 23592 the
Act.

Between about 24 May 2011 and about March 201Rd
course of acting for W in respect of the Proceesliby
engaging in conduct that fell below the standard of
diligence that a member of the public is entitlecekpect

of a reasonably competent Australian legal practér,
and which involved a substantial and consisterairi@ito
reach or maintain a reasonable standard of diligenc
that he did not take any or any adequate, stepsogress
the Proceedings after 23 May 2011 and in particdidr
not file a Statement of Claim by 6 June 2011 in
accordance with orders made at a pre-trial conéeren
the Magistrates Court on 23 May 2011
(pre-trial conference) in circumstances where:
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I. on 27 May 2011 the practitioner advised W tliat i
the $3,000 Payment was not paid by 30 May
2011, he would file a Notice of Ceasing to Act on
31 May 2011; and

il. on 30 May 2011 W paid in advance the
$3,000 Payment on account of the practitioner's
professional fees, in particular for the preparatio
of the Statement of Claim.

From about 29 October 2010 to 12 April 2012 he t
course of acting for W in respect of the Proceeslimgnot
accounting to W for the amount of $2,000 receivennf

W on 29 October 2010 ($2,000 Payment) or the
$3,000 Payment in that he did not:

I. give W a bill for the fair and reasonable vabfe
the legal services provided by the practitioner;

il give W an itemised invoice as requested by W
on 8 March 2012;

iii. repay to W the $2,000 Payment and/or the
$3,000 Payment ($5,000) in circumstances where
the practitioner did not complete W's retainer.

10.  The practitioner engaged in professional midachby:

a.

On or about 12 July 2011 in the course of actomghis
client, JT, in respect of children's proceedingsirgt her
estranged husband PC in the Family Court of
Western Australia Kroceeding$ by not depositing trust
money in the amount of $3,000 received on behaliTof
($3,000 Payment to a general trust account of the
practitioner's practice in contravention of s 2)5¢2 the
Act.

Between about 22 June 2011 and about Novemidr g0
the course of acting for JT in respect of the Pedoggs by
not providing any of the disclosure as to costsiiregl by
s 260 of the Act, in contravention of that provisio

That the practitioner from about 12 July 2011 2oApril
2012 engaged in professional misconduct within the
meaning of s 403 and 438 of the Act in the courke o
acting for JT in respect of the Proceedings by not
accounting to JT for the $3,000 Payment in thadibdenot:

I. give JT a bill for the fair and reasonable vabie
the legal services provided by the practitioner;
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il. give JT an invoice with a breakdown and a
receipt in respect of the $3,000 Payment as
requested by JT on or about 23 August 2011;

iii. provide JT with a trust account statement &y a
time; and

Iv. repay the $3,000 Payment, in circumstances
where the practitioner did not carry out or
complete JT's retainer.

11.  The practitioner engaged in professional midachby:

a.

On or about 2 April 2012 in the course of actiog his
client, WD Pty Ltd WD), in respect of a dispute with a
former employee, Ms Melissa, by not depositing ttrus
monies in the amount of $1,700 received from WD on
about 2 April 2012 ($1,700 Payment) to a genenasttr
account of his practice contrary to s 215(2) ofAlce

Between about 2 April 2012 and 12 April 2012tie
course of acting for WD by engaging in conduct tegit
below the standard of diligence that a member @f th
public is entitled to expect of a reasonably corapet
Australian legal practitioner in that the practi@v did not
take any or any adequate steps to carry out WD's
instructions to prepare and send a letter of dentand
Ms Melissa in circumstances where the matter wgenir
and the practitioner had been paid the $1,700 Patyime
advance to do so.

From about 8 June 2012 in the course of actomgtte
client by failing to account to the client for $566ing the
balance of trust money received and not refundetVto
in that he did not:

I. give the client a bill for the fair and reasoleab
value of the legal services provided by the
practitioner;

il. provide the client with a trust statement aty an
time; or

iii. repay to the client the $550 in circumstances
where the practitioner did not carry out or
complete the client's retainer and had agreed to
refund the entire $1,700 Payment.

12.  The practitioner engaged in professional midachby:
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a. On or about 29 August 2011 in the course ohgdtr his
client, Ms Elsa M T CNIs T C), in respect of the estate of
her late husband Mr Ryan JamesdRdeased's estajdoy
not depositing trust money in the amount of $550.00
received from Ms T CH550 Paymeny to a general trust
account of the practitioner's practice in contrawen of
s 215 (2) of the Act.

b. Between about 29 August 2011 and about 15 Fgprua
2012 by engaging in conduct that fell below thendtad
of diligence that a member of the public is entith®
expect of a reasonably competent Australian legal
practitioner, and which involved a substantial and
consistent failure to reach or maintain a reasanabl
standard of diligence, in that the practitioner wlad:

I. take any or any adequate steps to do what he was
retained to do, namely obtain a grant of Letters of
Administration of the deceased's estate;

il. return or respond to two telephone calls from
Ms T C on 16 January 2012, a letter from Ms T C
of 16 January 2012, three telephone calls from
Ms T C on 15 February 2012 and an email from
Ms T C of 15 February 2012.

C. Since about 29 August 2011 in the course oigctor
Ms T C by not accounting to her for the $550 Payinien
that he did not:

I. give Ms T C a bill for the fair and reasonable
value of the legal services provided by the
practitioner;

il. provide a trust account statement to Ms T C or
Mr lan R;

ii. repay the $550 Payment to Ms T C alternatively
the balance of the $550 in circumstances where
the practitioner did not carry out any work further
to obtaining a grant of Letters of Administration
that was of benefit to Ms T C or Mr lan R or that
he had been retained to do.

13.  The practitioner engaged in professional midachby:

a. Between about 16 November 2011 and about ApdR2
in the course of acting for his client, Ms Jan Moyn
Mrs Jan ML) Mrs M), in respect of a claim for $9,450
against R Camps Australia Pty LtdCléim) by not

Page 20



14.

[2014] WASAT 124

providing any of the disclosure as to costs requig
section 260 of the Act, in contravention of thai\psion.

On or about 18 November 2011 in the course wfigdor

Mrs M in respect of the Proceedings by not depugiti
trust money in the amount of $2,500.00 received on
18 November 2011 from Mrs M to a general trust aoto

of the practitioner's practice in contraventionsa?15 of
the Act.

Since about 18 November 2011 in the course tirigafor
Mrs M in respect of the Proceedings by failing tcaunt

to Mrs M for $2,500 being trust money received from
Mrs M on or about 18 November 20142(500 Payment

in that he did not:

I. give Mrs M a bill for the fair and reasonable
value of the legal services provided by the
practitioner;

il. provide Mrs M with a trust statement at anyéim
or

iii. repay to Mrs M the $2,500 Payment in
circumstances where the practitioner did not carry
out or complete Mrs M's retainer.

The practitioner engaged in professional midaoh

a.

between about July 2007 and 28 February 2009 by
dishonest conduct and a contravention of s 131{L of
theLegal Practice AcR003 (WA) @003 Ach; and

between about 1 March 2009 and 15 March 2010 by
dishonest conduct and a contravention of s 226(Dfa
the Act;

by withdrawing, without authority and using for tesvn benefit,
funds from the general trust account of his law cfica,

Dutton Legal in respect of the clients set out atlumn 1 in the
amounts shown in column 3 and shaded yellow of atteched
Schedule and thereby causing a deficiency in & ccounts or
trust ledger accounts of those clients set out he attached
Schedule.

C.

Between about March 2007 and 28 February 2009 he
contravened section 140 of the 2003 Act by failiog
maintain books of account in the manner requiredhiey
Legal Practice Board Rules 2002004 Rule$; in that he:

Page 21



[2014] WASAT 124

I. did not record the particulars for trust account
transactions, as required by regulations
52(2)(a)(iii) and (iv), 52(2)(b)(ii), (iii)) and (i
52(2)(c)(ii) and 52(3) of the 2004 Rules;

il. did not record the particulars for the trust
accounts maintained by the practitioner as
required by rule 52(3)(c), (d), (e), (N(i), (FYiand
(N (iii) of the 2004 Rules;

iii. did not reconcile and prepare reconciliation
statements for his trust records as required by
rule 57 of the 2004 Rules.

Between in or about 1 March 2009 and 18 Noverab&d

he contravened section 228(3) of the 2008 Act lijnéa

to maintain books of account in the manner requived
the Legal Profession Regulations 2009

(2009Regulationg in that he:

I. did not record the particulars for trust account
transactions, as required by regulations
49(2)(a)(b) and (c), 49(4)(a)(b)(c)(d) and (e),
49(5)(a)(b)(c) and (d) and 49(6)(a)(b)(c)(d) and
(e) of the 2009 Regulations;

il. did not keep a trust account receipts cash book
and a trust account payments cash book, as
required by regulation 46 of the
2009 Regulations; and

ii. did not reconcile the firm's trust records kac
month, as required by regulation 51(2) of the
2009 Regulations.

Between 1 March 2009 and about April 2012, lhynfato
give notice to the Legal Practice Board of irregitikes
with the practitioner's law practice's trust acdsuand
trust ledger accounts, in contravention of s 220fl)he
2008 Act.

From about 19 January 2012 by failing to respomch
letter from the Senior Trust Account Inspector date
22 December 2011 requesting confirmation of thdifigs

set out in aReport on Examination of Office and Practice
Records on 21 November 2011 and completed 1 Decembe
2011 of Dutton Legaldated 22 December 201R€port)

and failing to take the action requested to be talen to
rectify various matters referred to in the Report.
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15. The Tribunal make and transmit a report on fineings of
professional misconduct to the Supreme Court ofté¥esAustralia
(Full Bench) with a recommendation that the name tloé
practitioner be removed from the roll of personsndattd to the
legal profession under theegal Profession Act 20Q8VA).

16. The practitioner pay the applicant's costs dixe the sum of
$3,500.

17.  The amount specified in order 16 is to be paithe Legal Practice
Board by the practitioner within 30 days or as adréy the
Legal Practice Board.

Thelegal principles

6

10

Honesty and integrity are considered essentialepresites to the
right to practise law. Conduct most likely to ldada practitioner's name
being struck off the roll of practitioners is thahich undermines the
trustworthiness of a practitioner or which suggestack of integrity, so
that the practitioner cannot be trusted to dealyfavithin the system in
which he or she practised:egal Practitioners Complaints Committee v
McKerlie [2007] WASC 119 Martin CJ at [8].

Where an order for removal from the roll is contéatgd, the
ultimate question is whether it is demonstrated the practitioner is not
a fit and proper person to remain a legal practio A Solicitor v
Council of the Law Society of New South Wales (2004) 216 CLR 253
at [15]: Law Society of South Australia v Rodda (2002) 83 SASR 541
at 545.

While not every incidence of unprofessional org#é conduct will
require the extreme penalty of striking off, therd be cases where the
seriousness of the conduct demands such a disposiiecause it
demonstrates unfitness to practicdemsv Prothonotary of the Supreme
Court of NSW (1957) 97 CLR 279 at 298.

Dishonest conduct in relation to a trust accoumiagnly serious. It
involves a core element of the relationship oftthetween a solicitor and
a client (egal Practitioners Complaints Committee v De Alwis [2006]
WASCA 198 at [106]De Alwis)).

De Alwis considered the case oh re a Practitioner (1982) 30
SASR 27 in which a practitioner failed to pay chegjinto a trust account
and instead disbursed the proceeds for profit.th&t matter, the Court
considered that the appropriate order was thapthetitioner be removed
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from the roll. King CJ said (at31) that, despitee tfact that the
practitioner always intended to pay the money bhsk¢onduct was:

.. an affront to the sanctity of the practitiosefrust Account and this
Court has a duty to vindicate the inviolability tble trust imposed upon a
practitioner to treat his clients’ money in allpests as their money and to
use their money for their purposes and no othehe public can feel
confidence in legal practitioners and their hargllai money only if they
know that there is involved no element of judgmentthe part of the
practitioner, and that their money will remain iis firust Account until it
Is disbursed in accordance with their discretioacduse no matter how
good the intentions of a practitioner might be,nmatter how confident he
might be that the money can be made good, wherseekent's money is
deliberately used for a purpose other than thegagfor which the client
entrusted it to the practitioner, there is an dafishonesty on the part of
the practitioner and one which exposes the cliersoime element of risk
as to his money. ...

Recommendation

11

12

The dishonest conduct would of itself be sufficidat justify a
recommendation to the Full Court that the praci#io be struck off.
However, in addition, there are the other matteztaited above. No
client could have any confidence in the honestyntgrity of Mr Dutton.

Mr Dutton has engaged in and admitted to persisiszdches of his
obligations as a practitioner in that he has:

a) used trust monies for his own benefit contraoy t
s 137(1)(b) of theLegal Practice Act 2003WA) and
s 226 of the LP Act, totalling $64,001.55;

b) failed to deposit trust monies in a generalttacsount as
required by s 215(2) of the LP Act;

c) failed to properly maintain trust accounts;
d) failed to provide proper bills and trust stateise

e) failed to give proper advice to his clients dadadvise
them of their obligations;

f) failed to comply with his obligations to adviséents of
costs under s 260 and s 262 of the LP Act andrémaily
Law Rules 2004WA); and
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g) failed to return telephone calls and respondnails and
letters.

Mr Dutton cannot be trusted to deal fairly withiretsystem in which
he practises. Plainly, the public need to be pgtete Mr Dutton is not a
fit and proper person to remain a legal practittone

It is to the credit of Mr Dutton that he apparentBcognises and
accepts both the seriousness of his conduct ammbmsequences and has
consented to the order set out above that the failtvansmit a report on
its findings to the Supreme Court with a recommdénodafor removal of
the practitioner's name from the roll.

Based on his admissions by way of his signaturé¢henminute of
consent orders submitted to the Tribunal on 4 20, we are satisfied
and find that the practitioner engaged in profesaionisconduct within
the meaning of s 404 of the LP Act in the way idfesd in para 1 of the
proposed orders set out above. We consider thairttex proposed by the
parties, namely, that the Tribunal transmit a repor its findings to the
Supreme Court (Full Bench), with a recommendatmnrémoval of the
practitioner's name from the roll, is an approgrigisposition of the
matter by the Tribunal, and make the orders prapbgdhe parties.

These reasons and the schedule referred to in npatag4 of the
consent orders constitute the report.

| certify that this and the preceding [16] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUSTICE J C CURTHOYS, PRESIDENT
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