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Summary of Tribunal's decision

1

Mr Trowell is a legal practitioner and Queen's Caelnpractising
criminal law in Perth. In March 2005, he was askby the
Commonwealth Attorney General whether he wouldsassi relation to
the case of Ms Schapelle Corby. He agreed. Duvlag and June 2005
the practitioner made a number of statements toAih&tralian media
concerning Ms Corby.

The Legal Practitioners Complaints Committee browgleharge of
unprofessional conduct against Mr Trowell on thsid#hat at the time he
made the statements to the media, Ms Corby wasclest or his
prospective client, and in doing so he disclosedfidential information
and made statements to the media without her irddroonsent.

Mr Trowell raised a jurisdictional argument basedtbhe (alleged)
lawyer client relationship with Ms Corby being foeth in Bali. The
Tribunal rejected this argument. Mr Trowell's dabsive defences to the
charge were, first, that Ms Corby was never hisntinor his prospective
client and he did not make the statements in thpaaty. Alternatively,
if Ms Corby was his client or prospective clieriite tstatements made did
not disclose information confidential to Ms Corloy, to the extent they
did, he obtained her informed consent under a gérmerthority he had
from her to act in her best interests. In relattonone particular
statement, Mr Trowell argued no obligation of cdefice could attach to
it, as it concerned a proposal by one of Ms CorBgk legal team to pay
a bribe. Finally, Mr Trowell submitted that if @itwise established, the
disclosures made did not constitute unprofessicoatiuct to the extent
that he believed the government was and Ms Corlsyneé his client and
that the disclosures were in her best interestsnandd assist her.

The Tribunal, having considered the evidence, foinadl at the time
Mr Trowell visited Ms Corby in prison, Ms Corby agted and became
the client of Mr Trowell.

The Tribunal considered the five relevant disclesumade by
Mr Trowell and found that they comprised statememsde by
Mr Trowell, they disclosed information confidenttal Ms Corby's matter
and they were not revealed with Ms Corby's conseiihe Tribunal
rejected the submission that professional obligatiof confidence did not
attach to the statements disclosing a claim ofdoyib The Tribunal
accepted Mr Trowell's evidence that he believed s Corby was not
his client, but did not accept his evidence thahaking the statements he
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believed that the statements were in her bestastgerand would assist
her.

Having regard to the content of the statementstlaadircumstances
and motivation of their making the Tribunal fourttht Mr Trowell was
guilty of unprofessional conduct. The Tribunal gbusubmissions as to
penalty.

Outline

7

These reasons fall into three parts. Partl Pirehip covers
jurisdictional matters, gives an outline of thetfaand factual disputes,
identifies the three principal issues, addressesptincipal evidentiary
arguments and makes some observations on cregdibHart 1l Client is
directed at the first principal issue, whether Mslfy was a client or
prospect client of the practitioner. It addresdest the parties'
contentions and legal concepts. Then in broadhpradlogical order it
examines the approach from the Attorney Genera, itlvolvement of
Messrs Percy and Davies and their visit to Bale finactitioner's press
release and visit to Bali, and events on his retor@erth. Part 1ll Breach
addresses the two remaining principal issues offidemtiality and
making of statements to the media, and unprofeakiconduct. |t
considers first the legal issues relating to treggects. It then examines
each of the relevant media statements. Finalgxaimines whether in the
circumstances the making of the statements cotelitunprofessional
conduct.

PART | - Preliminary

The reference to SAT

8

Pursuant to the provisions of Pt 12 of thegal Practice Act 2003
(WA) (LP Act), the Legal Practitioners Complaint®r@mittee (LPCC)
instituted professional disciplinary proceedingsfobe this Tribunal
against the respondent legal practitioner (thetpi@eer). There was no
complaint made against the practitioner but, purst@its powers under
s 164 of the LP Act, the LPCC inquired into cert@onduct of the
practitioner for the purpose of determining whethbis constituted
unsatisfactory conduct under the LP Act. Therealg application dated
12 September 2007, the LPCC instituted these pduoge seeking orders
that the Tribunal: (1) make a finding that the ptamer was guilty of
such conduct; (2) impose a penalty; and (3) orderpractitioner to pay
the applicant's costs.
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The Grounds of the application are that the priacgr was guilty of
unsatisfactory conduct by unprofessional condudtvéen 1 May 2005
and 30 June 2005 (the relevant period) in: (1)ldssicg material and or
information confidential to his client or prospeeticlient; and/or (2)
making statements, including statements of his iopjnto the media
about his client's or prospective client's mattereach case without the
client's or prospective client's informed consent.

This Tribunal has jurisdiction to hear and detemmihis application
pursuant to the provisions of the LP Act and Pt# toe Sate
Administrative Tribunal Act 2004 (WA) (SAT Act).

Jurisdiction - extraterritoriality - Indonesian law

11

12

13

As is explained below, the threshold issue in thpplication is
whether the LPCC has established that Ms Corby thas client or
prospective client of the practitioner. To theemttsuch a relationship
was formed, this took place in Indonesia, althotlgh relevant conduct,
the disclosure of confidential information and staénts to the media,
largely took place within Australia (one disclosuvas made from Bali).
In this context the practitioner has raised severadictional arguments.

In his response (December 2007) the practitionemsited that any
obligation he owed to Ms Corby was governed byraifm law, namely
the 'proper law of Indonesia' (sic). At the hegrimo oral submissions
were made in support of this claim.

In his written closing submissions under the hegdiurisdiction
Question', Mr McCusker QC for the practitioner ghe argument (in
summary and without the helpful authorities refén®@) as follows:

1) The Western Australian Parliament is given broad
legislative power to make laws for the peace ot
good government of the (then) colony of Western
Australia (s 2(1)Constitution Act 1889 (WA));

2) There is a territorial limitation inherent inethgrant of
legislative power. Western Australia may only &ajie
for persons, events or things outside Australiagnaetthe
subject of the legislation is sufficiently connettéo
Western Australia. Although s 2(1) of tAestralia Act
1986 (Cth) declares that each State has power to make
laws having an extraterritorial operation, such daave
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required to be laws for the 'peace order and good
government of the State’;

3) The practice in Western Australia of legal pitawters
founds jurisdiction over the capacity of the regoiao
regulate their practice. However, there must butdi to
that;

4) If a Western Australian practitioner's condueermseas
constitutes unprofessional conduct overseas, thasebe
jurisdiction to deal with that;

[We accept those submissions.]

5) If a Western Australian practitioner's condugernseas
does not constitute unprofessional conduct oversxas
if it could constitute unprofessional conduct in 3én
Australia, 'it does not follow that the practitiongould
be guilty of unprofessional conduct’; and

6) There is no evidence as to whether there woeald duty
of confidence owed by the practitioner in the
circumstances of this case under Indonesian/Bailzag.

The LPCC's outline of closing submissions on thibject was
confined to the question raised in the practititeesponse; that is,
whether the proper law of the contract was Indanedihat is not, as we
understand, the basis of the argument as put iprhetitioner's written
closing submissions and was, accordingly, of lich&ssistance.

There are difficulties with the practitioner's subsions. The first is
that the conclusion ('it does not follow that theaqtitioner would be
guilty of unprofessional conduct' in Western Aulséadoes not appear to
follow logically from the premises identifying theonstitutional powers
(which may generally be accepted as correct). a#f,the practitioner
recognises, the regulator has or may have jurisdiotvith respect to a
practitioner's conduct an aspect of which takeseplaverseas, then of
itself the status of the conduct overseas wouldseetn relevant. That is,
it does not follow as a necessary inference thttafconduct was viewed
overseas as being acceptable, the practitionerdvoat be guilty of
unprofessional conduct in Western Australia. leslmot seem open to
suggest that some form of ethical relativism om=atuch that a local
practitioner's conduct overseas might be judgeg bglthe standards of
that country. How the conduct of the Western Aalgin practitioner is
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viewed here according to the standards of 'memtsetise profession of
good repute and competence' remains the relevantirgn That is so
even if the relationship of lawyer and client isatted overseas.

The second difficulty with the submissions concehgsnature of the
argument. That is, whether it is intended as astrioional challenge to
the power of the legislature to enact the LP Actthe extent it has
extraterritorial operation with respect to condatt Western Australian
legal practitioner overseas; or whether it goes ¢pestion of construction
of the LP Act, that is, whether in the circumstanitas intended to have
such operation.

To the extent the argument goes to validity (th&t being a
‘Jurisdiction Question'), the Tribunal's positiormymbe put in general
terms (as were the submissions) as follows. Asstl®missions record,
the legislative authority of the Western AustraRarliament under the
Congtitution Act 1889 is to make laws for th@eace, order and good
government of Western Australia. These words do not constitvords of
limitation. Specifically, they do not confine thmwer to make laws
which operate only to persons or events within $tate. Again as the
submissions note, that the State legislatures pawer to make laws with
extraterritorial operation is recognised in fhestralia Act 1986 (Cth). As
to the extent of that power, the somewhat vagueesspnpeace order

and good government has been interpreted to mean that there must be a

real connection between the subject matter ofa@pgeslation and the State.
Whilst such a legislative power therefore requiaeselevant territorial
connection, and this requirement is perhaps aldwedded in the federal
structure of the government of Australia of whiccle State is a part, the
test of relevance is to be applied liberally andrea remote or general
connection will suffice. Pearce v Florencd1976] HCA 26; (1976) 135
CLR 507;Union Steamship Company of Australia Pty Ltd v Kifig988]
HCA 55; (1988) 166 CLR 1Mobil Oil Australia Pty Ltd v Victoria
[2002] HCA 27; (2002) 211 CLR 1. For reasons gjviirere is here a
direct and specific connection based upon the jiaetr's admission and
practice in Western Australia (and also in thisegdbe extent to which
the conduct complained of took place here).

To the extent the argument is intended to operat@a anatter of
statutory interpretation, that is, to confining thygeration of the general
language to a subject matter under the effectivedrobof the legislature
(or perhaps as invoking the common law presumptagainst
extraterritorial operation), it is clear, in ouriojon, that the LP Act does
so. The relevant provisions of the LP Act providethe LPCC to inquire
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into complaints and the conduct of a practitioned aefer the matter to
the Tribunal, based upon her or his being admitte@estern Australia
(as here) or being an interstate practitioner miact in Western
Australia. That an aspect of the conduct was eaduwut overseas does not
of itself deny jurisdiction as the submissions guee. More
specifically, there is nothing in the definition whsatisfactory conduct in
s 3 of the LP Act or Pt 12 generally which suggéstslimited to conduct
exclusively undertaken in Western Australia. Itebbe easy to imagine
circumstances where critical aspects of a prangtis conduct (the use of
a client's money) took place overseas. That coolddeny the LPCC
jurisdiction. Law Society of New South Wales v Glenorcy Pty [2606]
NSWCA 250; (2006) 67 NSWLR 169, a case referred by
Mr McCusker.

But in any event, notwithstanding that (if provetg relationship
was formed overseas, the practitioner's unauthibrdisclosure of the
client's confidential information and statementghe media (if proved)
took place (with one exception) in Western Austraind (so it is alleged)
constituted unprofessional conduct. There coulachdeuestion that the
LPCC and the Tribunal has jurisdiction in respdcthat conduct. That
being so, the question of where the relationships vi@rmed, and
according to what system of law, does not seemmaatnd certainly not
decisive. Further, to the extent relevant, we piccthe LPCC's
submissions that the proper law of the contract @inthe professional
obligation of confidence was Western Australia eatthan Indonesia.
That is, the contract and obligation had its closesl most substantial
connection to Western Australian law. We notelos aspect in relation
to a claim for privilegeKennedy v Wallacg2004] FCA 332; (2004) 208
ALR 424 Kennedy at [51]-[52].

The final difficulty with the argument is the conding part of the
practitioner's submissions concerning the law (apdactice) of
Bali/Indonesia with respect to a lawyer's discleswf confidential
information. The general principles governing ¢otg of laws include
that:

1) the burden of proof lies on the party claimihgttforeign
law departs from the law of Western Australia; and

2) in the absence of proof to the contrary, foreigw is
presumed to be the same as local law.
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No reasons have been advanced why these principtgd not apply
in the circumstances, even if the second rule nibghgaid to be subject to
some difficulties. That would suggest the presuomp{or the 'default
position’) operates such that the law and practteBali/Indonesia
proscribes the conduct to the extent that it isgriibed here.

We should say for completeness that we have reagutigments in
Kennedy:on appeaKennedy v Wallacg2004] FCAFC 337; (2004) 213
ALR 108. These decisions were cited by Mr McCuskesupport of the
argument that regard must be had to how the issuddwbe considered
overseas. We understand the basis for referritigetee decisions by way
of analogy, but in the event do not find them todbeassistance. First,
because the subject, legal professional privilegepnceptually different.
Practical issues would necessarily arise where dbeument was
privileged in one country but not in another. Setdiecause the primary
judge raised the issue but made no statementsnzigde and decided the
matter on the facts. Third, because on appealstiue of the relevance of
privilege under the foreign law was left largelydistussed and expressly
undecided - as a 'difficult question' (see on apaeR04], [214], [62]).

To the extent the conclusion contended for may dd ® reflect
professional standards generally, we mention tHas been addressed by
the Code of Conduct of the Bar of England and Wald3arristers
engaging in ‘international work' are relieved froesome of the
requirements of the Code. Such work is defineeviaitly as being work
which:

1) relates to matters or proceedings essentiallgingt
taking place or contemplated outside England; and

2) isto be substantially performed outside England

Here relevantly, the practitioner’'s services wembssantially to be
performed within Australia.

For these reasons we reject the practitioner's msons on the
subject of jurisdiction.

Outline of facts and factual disputes

26

The practitioner is a Queen's Counsel specialigsingriminal law.
During 2005 he shared chambers in Perth with Mmid® Percy QC and
Mr Jonathan Davies, both barristers also practisinfpe area of criminal
law.
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In March 2005, Ms Schapelle Corby, an Australiatizen from
Queensland, was on trial in the District Court ddliBon a charge of
importing a prohibited drug. Conviction for thafemce carried severe
penalties including the death sentence. Ms Corhg vepresented by
solicitors in Queensland and a 'legal team' in Bhle Bali legal team).
She maintained throughout that she was innocenhefcharge against
her.

At this time the practitioner was approached by @menmonwealth
Attorney General (Attorney General) on behalf o tBommonwealth
government (the government) and asked whether'prodono’ basis he
would assist Ms Corby in relation to her trial (assubsequently in relation
to her appeal). The practitioner agreed to do Bloe nature of the brief
from the government is disputed. What seems clsathat the
arrangement was very informal. That is reflectadthe practitioner
shortly thereafter, without the express authorityhe Attorney General,
enlisting the assistance of Mr Percy (and subsdtyuemother Perth
barrister Mr Philip Laskaris) in this undertakingMr Percy in turn
enlisted the support of Mr Davies.

The practitioner left messages with Ms Corby's @sked lawyers
that Mr Percy and he were available to assist.rdtmas no response.

The plight of Ms Corby attracted intense media raibe in
Australia. From April 2005, the first of a serieé newspaper articles
reported on the involvement of the practitioner akbf Percy in
Ms Corby's trial and subsequent appeal. Suchlesti¢elevision and
radio interviews (media reports) relevantly conéiduhrough to the end
of June 2005. The LPCC, in part, relies on theimnegborts as evidence
that the practitioner had been retained by Ms Cartny as revealing the
disclosure of confidential information and the nmakbf statements to the
media. For his part, the practitioner accepts beinade statements to
the media to the extent they are directly quotedhm media reports.
There is considerable disagreement between thaepads to the
inferences to be drawn from these statements atioal to these issues.
The practitioner says that:

1) the statements were not made by him as Ms Gorby'
lawyer because he was never retained by her;

2) the statements did not disclose matters conti@eo her;
and
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3) to the extent Ms Corby was his client and hedilstlose
her confidential matters, she impliedly authorisibe
statements.

On 27 May 2005, Ms Corby was found guilty by thetict Court in
Bali and sentenced to 20 years imprisonment. peaps she then had
seven days to give a notice of appeal and 14 dsgredfter to file the
appeal. At this time Ms Corby asked the Austraansul in Bali if she
could see the practitioner or Mr Percy.

At the time of the verdict, Mr Percy and Mr Daviesre in Bali on
another matter. On 29 May 2005, at the requedfl®forby’s family,
they met with Ms Corby's Bali legal team. Mr Daviprepared an
extensive memorandum of this meeting. There issure as to the extent
this reflected what was said at the meeting. Theedso a dispute as to
the extent to which Mr Percy and Mr Davies représgrthe practitioner
at this meeting. Upon their return to Perth, MwviBa sent a letter, for
which approval was sought and apparently providethb practitioner, to
the Bali legal team, requesting copies of a trapsof the trial, in effect
to enable the Perth team to assist in relatioheappeal.

The LPCC alleges that, in these circumstances, &8riviay 2005,
the practitioner (together with Mr Percy and Mr [@sv) was retained by
Ms Corby or she then became a prospective clietiteopractitioner. The
practitioner denies this.

On 31 May 2005, the practitioner, without any prmemmunication
with Ms Corby or the Bali legal team, prepared &siied a press release
which related to Ms Corby's situation and her appéd&is is the first of
the alleged eight disclosures of Ms Corby's comfigé information
and/or making unauthorised statements to the n{ediaefer collectively
to these as 'disclosures', or where the secondctaspeseparately
considered, 'statements to the media’).

On 1 June 2005, the practitioner spoke to a raaterviewer about
Ms Corby's appeal. This is the second complairdistlosure. Also, on
that day, Ms Corby made a telephone call to Mr BswiOn the following
day, Mr Rasiah, one of the Bali legal team (theécmanager' rather than
a lawyer), was reported in the newspapers as isnitge the practitioner
and Mr Percy because of the public comments thelyrhade about the
case. This is one of several instances where thaetifponer and
Mr Rasiah publicly criticised one another's conttibn and involvement
in the case.
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Over the long weekend of 3 -6 June 2005, the pi@wer and

Mr Laskaris, pursuant to Ms Corby's request, air ten cost, travelled
to Bali to visit Ms Corby. The LPCC alleges Mr kasis made this visit
in his capacity as the practitioner's junior. Tnactitioner maintains that
Mr Laskaris, at this time his junior in a case ertR, asked to accompany
him and came merely out of personal interest. draetitioner asserted in
his evidence that the sole purpose of his visMgCorby was to reassure
her that the government was doing all it could Far. Based on
contemporaneous accounts of the matter, the LPC&ledlges this
position and argues that the purpose was to proMdeéorby and her
legal team with legal assistance in relation todpeal.

On Friday, 3 June 2005 the Perth barristers mét Mg Corby's Bali
legal team and discussed her case. The Bali tegat sought assistance
from the Australian government in the form of itogucing evidence
relating to Ms Corby's appeal. The practitioneden@ertain proposals
concerning the appointment of an appeal lawyer flakarta. The extent
to which they discussed the appeal and whethepréaitioner offered to
assist is disputed. The LPCC alleges (alternafivlat the practitioner
was retained by Ms Corby at this meeting or shen thecame a
prospective client of the practitioner. Followinge meeting, the
practitioner spoke to a journalist about the meptand Ms Corby's
appeal. This is the third complaint of disclosure.

On Monday, 6 June 2005, the practitioner and Mkhdas met with
Ms Corby in prison. A number of matters concerningr present
situation and her appeal were discussed. Theifjwaet gives different
accounts of this meeting (considered below). &witness statement and
by his oral evidence he says that he told Ms Cdnhyhe was not there to
give legal advice or assistance and could not acthér and that she
understood this. The LPCC challenges this versicgvents. The LPCC
alleges (in the further alternative) that the ptacter was retained by
Ms Corby at this meeting or she then became a potise client of the
practitioner.

The practitioner says that on two occasions ovés teekend,
Mr Rasiah raised with him the suggestion that tbeeghment provide
money in order to bribe the Bali judges hearing dppeal as being the
only way this would be resolved. The practitiosays that he made clear
to Mr Rasiah that this would never happen. Mr Bassubsequently
denied this allegation against him. The pract#iosays also that he
learned during the visit that Mr Rasiah had madeat@mpt during the
trial to bribe the judges and prosecutors. Thetgianer says that at the
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time of his departure Mr Rasiah gave him a drdfetefor the Australian
government, requesting funds for the appeal, ineudb500,000 for
'lobbying'. The practitioner believed this was €ddr money to bribe the
judges. Mr Rasiah was not called at this hearifge will assume in
favour of the practitioner, without making any exgs finding on the
point, that the practitioner believed that Mr Rasmad made such attempt
during the trial and that over the weekend Mr Rasl@ad made
suggestions concerning the government providing eayoifor such
purpose, including, as the practitioner believed, his draft letter.
Following his return to Perth, the practitioner deth Mr Rasiah that the
government would require an explanation for tresnit He said this was
for the purpose of 'flushing out' the suggestiomohey for bribery.

Mr Rasiah flew to Perth on 10 June 2005. He metgdractitioner
and gave him a 'final' letter to the governmentcohlomitted any request
for money for 'lobbying'. There is evidence thiathe@ meeting Mr Rasiah
eschewed any further suggestion of bribery, butesemdence that on a
social occasion that evening he raised the sulglctMr Davies.

On the following day, 11 June 2005, the practitroagain spoke to
two journalists about Ms Corby's appeal. Thesepma the fourth and
fifth complaints of disclosures. In the media @es published the
following day, the practitioner is reported as céesmpng about the delay
of the Bali legal team in providing draft groundsappeal. They also
report the practitioner saying that Mr Rasiah hast forovided a draft
letter containing a request for financial assistaimcrespect of a particular
item, which item was omitted from the final formtbfs letter.

Again, on 13 June 2005, the practitioner spokewo journalists
about Ms Corby's appeal, it is alleged making simibnd related
comments, including that the services of Mr Perog ¢he practitioner
had not been availed of in relation to the app&&lese comprise the sixth
and seventh complaints of disclosure and statenernie media.

On 14 June 2005, the Bali legal team filed the appe

On 22 June 2005, the practitioner again spoke jmuanalist about
Ms Corby's appeal. This included express referémddr Rasiah seeking
$500,000 from the Australian government for theppge of bribing the
Bali judges. This is the eighth complaint of destire. The practitioner
said in evidence that in the course of this corateys the journalist
disclosed that he knew of the bribery allegatiod aas going to print the
story in any event. The practitioner said thereenmgood reasons for
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making the disclosure in the interests of hims#lg government and
Ms Corby. The LPCC challenges the need for thetpi@er to disclose
the bribery suggestion. Following the newspapepore of the
practitioner's allegations, there was extensivdipation of the story. On
24 June 2005 Ms Corby dismissed her Bali legal tedthough the team,
or members of it, were reinstated shortly thereafte

Some days later the LPCC wrote to the practitiorsesing its
concerns about his conduct and specifically whethere had been a
disclosure of Ms Corby's confidential information.

The principal issues
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It is important to appreciate the nature of the OPCrase against the
practitioner. The unprofessional conduct compladinef is the
practitioner's disclosure of his client's or pragpe client's confidential
information and statements to the media, in eask @athout his client's
or prospective client's consent. The LPCC haspubtits case or an
alternative case, on the basis of the disclosuednfidential information
of a person (Ms Corby) to whom the practitionertie circumstances
owed a duty of confidence (as to which see r 98hefConduct Rules of
the Western Australia Bar Association). Neither has the LPCC sought to
defineclient in this context by reference to the relevant duteved by a
legal practitioner to a person who is the benaficiaf these duties.
Rather, it has proceeded on the basis that thempésswhom these duties
were owed (Ms Corby) was a client of the pract#iom the sense of a
person who actually retained the practitioner sacagreate a lawyer
client relationship; or alternatively was a progpecclient in the sense
that information was imparted to the practitionethva view to his being
actually retained by Ms Corby in a lawyer clienfat®nship. It may be
that there were reasons (not disclosed to us) Wby PCC so proceeded.
Perhaps it was thought necessary to so proceeddar ¢o rely on the
'statements to the media' professional conduct ritreany event, it has
resulted in much of the hearing and the partidensssions being directed
to the issue whether a lawyer client relationshippmspective lawyer
client relationship was made.

There are in consequence three principal legal fanthial issues
which require resolution:

Was Ms Corby a client or prospective client afhe practitioner?

The LPCC states in its statement of issues, faatscantentions (the
LPCC statement) that the practitioner was retainelis Corby as at:
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1) 29 May 2005 (the meeting between Messrs Percy an
Davies and the Bali legal team);

2) 3 June 2005 (the meeting between the practitiané the
Bali legal team); and

3) 6 June 2005 (the meeting between the practitiamel
Ms Corby).

The practitioner responds in his response andtaiesraent of issues,
facts and contentions (the practitioner's statejrtéat he was retained by
the Australian government and that at no time wasrétained by
Ms Corby.

The LPCC alleges, in the alternative to the claimat tMs Corby
retained the practitioner on the dates mentionedt; Ms Corby was a
prospective client of the practitioner up to:

1) 4 June 2005;
2) 6 June 2005; or
3) 29 June 2005;

The LPCC's case in relation to these alternativesdappears to be
that Ms Corby was a prospective client on whosealbghe practitioner
received confidential information:

1) as at 4 June 2005 (this should probably refer to
3 June 2005), at which time, following the praotier's
meeting with the Bali legal team on that date, Isheame
an 'actual’ client;

2) alternatively as at 6 June 2005, at which timkoWwing
the practitioner's meeting with Ms Corby on thatedshe
became an actual client; and

3) up to 29 June 2005, on the basis that Ms Corbyemn
became an actual client.

The practitioner maintains that at no time was Msb@ his
prospective client.

The issue for the Tribunal is whether Ms Corby wlas client or
prospective client of the practitioner in the sewsehave indicated at the
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times alleged. It will be apparent from the wagttthe LPCC has framed
its case, that in the event our finding is thatGésby was not a client or
prospective client, then the application must fail.

Did the practitioner disclose confidential infomation and were the
disclosures and statements to the media made withbconsent?

The LPCC makes eight specific complaints of dianles of
confidential information (each disclosure contagnima number of
identified statements) or the making of statemémtthe media, in each
case without the client's or prospective client'ssent. The LPCC's case
of unauthorised statements to the media does petndieon the statements
containing confidential information.

The practitioner disputes the making of some ofdtagéements and
maintains generally with respect to the chargets tha

1) the information was not given to him by or orhak of
Ms Corby;

2) the information was not given in confidence hyam
behalf of Ms Corby; and

3) if there was disclosure of confidential informat or
statements to the media, he had Ms Corby's (infdyme
consent to make the disclosures and statements ande
general authority given by her on 6 June 2005 to do
whatever he thought best to protect her interests.

Further, with respect to the eighth complaint ofscthsure
(22 June 2005), the practitioner says that the ma&ter information
within the statements was a proposal by a thirtypdtr Rasiah (meaning
it was not on behalf of Ms Corby), to attempt toqure money from the
Australian government to bribe the Balinese judigiasuch that no
confidence could attach to that communication.

Did the disclosures and statements to the medi&onstitute
unsatisfactory conduct?

The LPCC claims that the disclosures and statententise media
constituted unprofessional conduct within the sddanb of the essential
notion of whatKyle v Legal Practitioners' Complaints Committ¢£999)
21 WAR 56 constitutes unprofessional conduct adbpteat 71-72. That
IS, that the conduct in question was conduct timag substantial degree,
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fell short of the standard of professional condaxderved or approved by
members of the profession of good repute and canpet

For his part the practitioner denies that (if otiee established) the
disclosures and statements to the media constitutgorofessional
conduct because he honestly believed that Ms Cadg/ not his client
nor prospective client and that the statementsdartedia were in her best
interests and would assist her.

The evidence - some legal issues
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In the present case there was no evidence givethdy(alleged)
client Ms Corby. This was the subject of sustainadicism by
Mr McCusker. The LPCC has largely constructed aese on the
statements made by the practitioner to the medrmgscontemporaneous
documents, his (near contemporaneous) responskeetanguiry of the
LPCC, the evidence of Mr Percy and Mr Davies anohiasions of the
practitioner. For the reasons expressed below,haee found that
evidence of the two other barristers of limitedistasice in the resolution
of the issues. That has meant that the evidenddeoforactitioner in
relation to his brief from the government, his nags with Ms Corby and
the Bali legal team and as to what he said to tediaand generally is of
critical importance to the outcome of this applaat Because so much
of the practitioner's testimony has been challengad assessment of the
credibility of the practitioner's evidence is cahto our determination.

The standard of proof - Briginshaw
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In the first part of the practitioner's written siog submissions,
Mr McCusker states that the finding of unprofesalaronduct would be
very serious 'particularly against a senior coungsb has practised for
26 years with no blot on his professional reputgtioln then addressing
the standard of proof, Mr McCusker further contetitist a finding of
unprofessional conduct would have grave conseqserafecting as it
would the reputation and earning capacity of tleetiioner.

The closing submissions then make reference tgutigments in
Briginshaw v Briginshaw(1938) 60 CLR 336 Briginshaw). In
considering a 'serious matter' Rich J said that dhtsfaction of the
tribunal 'cannot be produced by slender and exigu@uoofs or
circumstances pointing with a wavering finger to afffirmative
conclusion.' Dixon J said that 'the seriousnedb®fllegation made' and
'the gravity of the consequences' were 'conseqaenbech must affect
the answer to the question whether the issue has peoved to the
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reasonable satisfaction of the tribunal'. In suohtters 'reasonable
satisfaction should not be produced by inexact fsraadirect testimony
or indirect inferences' (the last phrase is undediin the submissions).
Further, weight is to be given 'to the presumptafninnocence and
exactness of proof is expected'.

Whilst we accept these submissions, in some resjleey are both
too broad and too narrow.

As to the first aspect, the submissions do notdomu the relevant
standard as being the civil standard of proof, thatroof on the balance
of probabilities. The expression used by Dixomehsonable satisfaction’,
has not been continued. In this respect the sogmte ofBriginshaw is
that the seriousness of the matter and of its cuesees does not affect
the standard of proof but goes to the strengthefelvidence necessary to
establish a fact required to meet that standatddoés no more than
reflect a conventional perception that members ofiety do not
ordinarily engage in criminal or improper condudeat Holdings Pty Ltd
v Karajan Holdings Pty Ltd(1992) 67 ALJR 170 Neat Holdings.
Relevantly here, it might be said that a seniornsel of many years
standing would be unlikely to make disclosures afiant's confidential
matter, or make statements to the media aboutligr's matter, without
the client's informed consent. As such, and gihxenconsequences for an
adverse determination, sufficiently clear and cogewidence will be
required before such a finding can be made. In thspect it is also
relevant to note that there is limited direct, @apased to circumstantial,
evidence contradicting the practitioner's writtendaoral evidence.
Nevertheless, the decision Rejfek v McElroy(1965) 112 CLR 517 at
[11] makes clear that:

the standard of proof to be applied in a case haddlationship between
the degree of persuasion of the mind according h® Ialance of

probabilities and the gravity or otherwise of thetfof whose existence the
mind is to be persuaded are not to be confusece difference between
the criminal standard of proof is no mere matténsvards: it is a matter of

critical substance.

It is the case that the civil rather than thenanal standard applies,
notwithstanding the onerous penalties which mayirbposed. The
purpose of professional disciplinary proceedingghes protection of the
public rather than the punishment of the individudlhis explains also
why a practitioner facing a complaint is under &do co-operate in the
investigation and ought take a less combative ambrahan he or she
might in other proceedings. (Some of the limitstié latter notion are
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examined inNew South Wales Bar Association v Kaldfinreported,
Supreme Court of NSW, Court of Appeal, 12 Octob&87t BC
8801429), Kalaf, discussed below). Moreover, although we take int
account the practitioner's seniority within the fpssion, the obligations
expected of him by reason of his appointment as ander Majesty's
Counsel and an officer of the Supreme Court andansequence the
extent to which his honesty and integrity may Heedeon, that cannot of
itself deter us from the task of scrutinising higdence and examining his
conduct.

We do not understand the operation of this aspeBriginshaw to
mean that every fact to be found requires evidesfcehis heightened
strength. We think the principle operates in refato such facts as are
integral to the charge and, by reference to thelevbbthe evidence, to
the ultimate inference that the conduct breachedréguisite standard.
That means in particular, in our view, and in favotl the practitioner,
that we must test whether Ms Corby was a clienthef practitioner by
reference to th&riginshaw standard. There is of course no element of
impropriety or anything unusual in the formation aflawyer client
relationship. But it would be unlikely and haveaises consequences
were a senior practitioner to disclose confiderares$ make statements to
the media concerning a person except on the hasisstich person was
not the practitioner's client, as the practitiotre contends, or was
otherwise not a person to whom the practitioner covee duty of
confidence. In this context, we are mindful that assessment of the
Issue requires us to take into account circumstbettidence and draw
inferences and form conclusions in the absencénefelvidence of the
(alleged) client.

As to the second aspect, the practitioner's sulbons®mit reference
to another important part of Dixon J's judgmenBiniginshaw. This is,
that in making a finding of a fact the tribunal musel 'an actual
persuasion’ of its occurrence or existence; itas sufficient to make a
finding as a result of a mere mechanical comparigbmprobabilities,
independently of any belief in its reality. Thisbgective requirement on
the part of the tribunal does not appear to hawen lokrectly affected by
later decisions, includingleat Holdings Whether it has impliedly been
rejected by the use of 'balance of probabilitiesher than 'reasonable
satisfaction' is an open question. Given the geawe serious nature of
these proceedings, we proceed in favour of thetifoaer on the basis
that an 'actual persuasion' on the part of theuhabis required.
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LPCC's failure to call withesses - Jones v Dunkel
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Directly allied to his submissions concerning ti@ndgard of proof,
Mr McCusker sought to draw inferences against dspettthe LPCC's
case by reason of its failure to call several vases, particularly
Ms Corby and the practitioner's alleged junior, IMskaris. There was
also some short reference made to the failure tb Ma Lubis and
Mr Rasiah, members of the Bali legal team, speddiffan relation to their
meeting with the practitioner on 3 June 2005.

The principles governing the operation of the 'ruke Jones v
Dunkel (1959) 101 CLR 298Jpnes v Dunkeél are set out irCross on
Evidence (7th Aust Ed) [1215] and have recently been sunsedrby
Justice Owen inThe Bell Group Ltd (In Lig) v Westpac Banking
Corporation [No 9][2008] WASC 239 The Bell Group Ltd at [1004] -
[1022].

We have taken into consideration and applied suththese
principles as are relevant to the present circumests, but with this
gualification. It is to be borne in mind that thésnot an ordinary civil
action but rather it constitutes professional gicary proceedings
brought by the governing body against a legal pgracer before a
tribunal subject to its own statutory procedurd$ese include that it is
not bound by the rules of evidence or the practofesourts but is to act
according to equity, good conscience and the sotiskanerits of the case
without regard to technicalities and legal form82sSAT Act). We have
so proceeded and in this respect were prepareddept explanations
from both parties as to why Ms Corby's evidencehinar might not have
been available, without direct evidence in support.

We mention we have also had regard to the decisi¢falaf, cited
in another section of the practitioner's closingmissions. The majority
in the circumstances of that case were not pregaratake a finding that
the practitioner before them had lied about thetenain the absence of
the Association (being the governing body and r&gu) calling an
available witness who had knowledge of the mattén. their view,
although this aspect of the case did not turn upenssue of onus, it was
the Association, as the party carrying the burdeproof on this issue,
rather than the practitioner, who was required a the witness if it
sought such a serious finding. Samuels JA whoeakmidressed the rule
in Jones v Dunkelheld it was the practitioner who would be expedted
call the witness and drew an adverse inference fsrfailure to do so.
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Failure to call Ms Corby
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A central issue in this case is whether Ms Corby Wee client or
prospective client of the practitioner. The LPAQ wot call Ms Corby to
give evidence. Her evidence may have been oftasses in particular as
to what was said at the meeting with the practgrosnd Mr Laskaris on
6 June 2005. More specifically she may have béénta corroborate the
practitioner's evidence that at the meeting he kad in effect that he
could not provide her with any legal advice or stsgice and that she
understood this.

In his oral opening submissions, Mr McCusker reférto the fact
that Ms Corby was not being called 'as to factsotoaa complaint'.

As to the evidence regarding Ms Corby's availahitihe practitioner
initially defended his not obtaining Ms Corby's laarity to his press
release because of the considerable difficultypeaking to her - one that,
he suggested, also explained why the LPCC was abing her.
Somewhat later, the practitioner was asked by tlepuly President
whether, since his meeting, he had had any comt#ictMs Corby. The
practitioner said that he had not. Asked whetleekirew how difficult or
easy it was to contact her in prison he said: 'Na@lon't know. | think
that's probably true of the applicant too, isrAt iNotwithstanding, in
re-examination in answer to some suggestive guestiothat respect, the
practitioner then said that he did not know of aayticular difficulty in
contacting Ms Corby; he was sure she could have imterviewed by the
LPCC. We did not give that last evidence any weighlt was
unsupported by reasons, was contradictory and wasimstance of a
particularly self-serving response.

In his oral closing submissions, Mr Hall SC, courfse the LPCC,
suggested that it would be unrealistic to suppbse Ms Corby would
want to participate in a case involving criticisthtbe Indonesian legal
system.

In his closing submissions, Mr McCusker argues that fact that
Ms Corby was in prison was in itself no explanatfon not calling her.
He submits that it is commonplace for prisonergit@ evidence by video
link and she might have provided a signed statemela categorises the
explanation given by Mr Hall as conjecture and assustainable on the
facts, given she was not privy to the alleged bribe maintains that the
unexplained failure to call Ms Corby raises a gjronference that her
evidence would not help the LPCC's case, underrdlee in Jones v
Dunkel. He says further that the onus of establishirgvarability is on
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the LPCC as it bears the onus of establishing MstCorby was the
practitioner's client:Smith v Samuel¢1976) 12 SASR 573. This is not a
case he submits, where the 'evidentiary onus' th@mpractitioner to rebut
any evidence that Ms Corby was his client.

The LPCC does not in its written closing submissiafirectly
address the way this argument is put or the legactiples underlying it.
Neither does it refer to Mr Hall's oral submissioms the matter. It
submits, on the basis of the practitioner's respdetter, that there was no
need for it to consider calling Ms Corby. Thabecause in his response
letter to the LPCC the practitioner explains thating the meeting with
Ms Corby on 6 June 2005, Ms Corby told the prawmtgr that she
understood that the practitioner could not actHer in Indonesigthe
LPCC's underlining). It is said that this was aetdence that it needed to
dispute because it was not inconsistent with itecaut supported it. It
was not until the practitioner's witness statemeas served on the first
day of the hearing, that the practitioner asserriesffect that he had said
he could not act for her at all. The LPCC subniitat in these
circumstances:

1) no adverse inference can be drawn against theefaf
the LPCC to call Ms Corby; and

2) there was no reasonable opportunity to call her.

We do not accept the second of these reasons.alteparture from
the explanation given by Mr Hall at the end of Hearing. Further, there
was no evidence that the LPCC made any effort twtacd Ms Corby.
The LPCC might have made use of the Tribunal'srimé&b procedures to
obtain evidence from Ms Corby.

The practitioner filed submissions in reply in feful language
disputing the LPCC's assertions.

We observe that, notwithstanding Mr McCusker's erestive
argument on the matter (or perhaps because oth#&)LPCC does not
suggest that the practitioner might have calledQdsiy, much less seek
to draw an inference from his failure to do so.

Ms Corby; the circumstances - application of the pinciples

80

The question whether Ms Corby was a client of thectttioner is
addressed in detail in Part Il of our reasons.
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As the LPCC points out, the practitioner's respdesier gives an
account of his conversation with Ms Corby on 6 J2@@5 which
includes: 'She knew they [Mr Laskaris and the piaoer] could not
represent her in Indonesia. Mr Trowell told heattthey would help in
any way they could." It was not until after theneoencement of the
hearing, on his filing his witness statement ddtédseptember 2008, that
the practitioner substantially adds to this. Heré¢hsays they told her they
were not there to give legal advice, that she didask for legal advice or
assistance, that they told her that they couldagbtor her as her lawyers
because they were not admitted in Indonesia, sthenali give any legal
instructions or request that they act for her aslaeyers, he took no
instructions from her and he was not being retatioedct on her behalf
and he made that perfectly clear to her. He miaedtbthis position in his
oral evidence saying that he had never providedleggl assistance to
Ms Corby nor the Bali legal team nor offered such.

In determining the LPCC's 'obligation’ to call Mer@y, it is
important to appreciate that it is not specificallileged against the
practitioner, nor a necessary part of the LPCCsg cthat the practitioner
had lied in evidence about these conversationsheir tmeeting, as
opposed to a submission by the LPCC that it wasnof find that the
practitioner was dishonest in his witness stateraedtevidence as to his
new account of his relationship with the governmamd Ms Corby. The
distinction is important a&alaf makes clear. In this context, and in
response to the submission from Mr McCusker onpbiat, a passage
from the judgment of Mahoney JA is apt:

An issue as to whether a conversation took plaggoisthe same as an
iIssue as to whether a witness lied about it. A tmay decide, with the
proper degree of satisfaction, that the convemsatid not take place and,
in doing so, it may refuse to accept the evidenb&hva witness gave. It
does not follow that if the issue be whether theness lied, it would be
prepared formally to find that issue against him.

That leaves the question whether, in the circunegsnthe inference
against the LPCC ought to be drawn.

At the time of the hearing Ms Corby was in a prigoBali serving a
sentence (reduced on appeal) of 15 years. We thig&fe to say by
reference to media reports in evidence that thalitons of her prison
were primitive by Australian standards, includimgtérms of standards of
health, food, and over crowding. No doubt theeetalephones. Whether
there are international video conference links seemre doubtful. There
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IS no evidence as to whether the authorities woeadrepared to allow
her to give evidence in these proceedings using faailities.

The associated question is whether at this timewshdd have any
interest in assisting in the matter. Mr Hall'snjexture' that this seems
unlikely has some (limited) validity.

If that difficulty were overcome, there is the ques of whether
Ms Corby would have any recollection of the spesibf her conversation
with the practitioner. This took place in June 208hortly after her
conviction and sentence of 20 years and at a timenwe would assume,
and it is confirmed in the practitioner's respolester, she was under very
considerable stress. We think that both then awl ks Corby would
have rather more immediate and pressing issueseormind than the
details of her conversation with the practitioner.

In order for the rule iKdJones v Dunkelto operate, the evidence of
the missing witness must be such as would havedaliet a matter. Itis
not enough to conclude that a withess may have lauge. It will be
appreciated that the elucidation which would bainmegl of Ms Corby (in
this respect) falls within a very narrow compass;ild she say that the
conversation was to the effect the practitionerldmot act for her in
Indonesia, or was it that she understood, and rderkear he could not
provide, legal advice or assistance of any somt.the circumstances we
have outlined, the prospect that she might havestadson this point
seems doubtful. We are unable to conclude, on khlnce of
probabilities, that Ms Corby would have, or prolyakhave, that
knowledge.

There is a stronger basis for our decision. Utitiedones v Dunkel
rule, the significance to be attributed to the féctt a witness does not
give evidence depends in the end upon whethehgirtircumstances, it is
to be inferred that the reason why the withess nedicalled was because
the party expected to call the witness feared tsalo The party may not
be sufficiently aware of what the witness will s&y warrant that
inference. The party may simply not know what whmess will say. In
this respect we can say with much greater confieléhat, to the extent
that the LPCC may be regarded as the party expé¢ctedll Ms Corby,
we do not believe, having regard to all of thewinstances, that it did not
call Ms Corby because it feared to do so.

The rule indJones v Dunkekan operate against a party who bears the
burden of proof (the LPCC) or against a party whesdnot bear the onus
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(the practitioner). Although the LPCC has not a&djthat the practitioner
ought to have called Ms Corby, the practitioner hashis closing
submissions sought to defend his decision not teadolt is said that 'this
Is not a case where the "evidentiary onus" washerréspondent, to rebut
any inference that Ms Corby was his client.'

To the extent it impacts on this issue, we are gootvinced that
submission is correct. We understand the referéméevidentiary onus'
to mean in this context what is sometimes called'strategic onus'. That
Is, given a fixed legal onus on the LPCC to prois dase, there is
nevertheless a shifting tactical burden on thetpi@oer in the sense that
if he does not produce contradictory evidence guraricular matter the
finding is likely to go against him. Given thertex of the practitioner's
response letter concerning the conversation withCdiby recited above
and also the evidence of his statements to the amedi the subject
(considered below), we would have thought there wasse to answer
that the practitioner was engaged to assist hewanous matters,
including in the appeal, albeit in a limited roledafrom Australia. The
practitioner's 2008 witness statement departed tr@version put in his
2005 response letter in several critical respetitsvas inevitable that he
would be challenged on this. He ran the risk sfwiitness statement and
oral evidence not being accepted. It was cleapggnoto him to have
sought corroboration of his evidence from Ms Corlfyhe was equally
available (if at all) to both parties. Unlike thBCC, the practitioner had
a pre-existing relationship with her, although @g$ one soured by his
last (the eighth) media interview in which the prteaner accused her
legal team in Bali of seeking money to bribe thees judges. For the
reasons we have outlined she may not have beeroalldling to assist
the practitioner. But that is a different question

For these reasons we do not draw an inference selterthe case of
the LPCC by reason of its failure to call Ms Corby.

Mr Laskaris
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Mr Laskaris also attended the meeting on 6 Juné 20@h the
practitioner and Ms Corby. The practitioner has denasimilar
submissions with respect to the LPCC's failureatb Mr Laskaris. There
IS no evidence or explanation to suggest he wasavailable to either
party to give evidence. It appears he was intameby the LPCC and a
transcript of the interview provided to the praoher. Neither party
sought to tender that document. He was also surseabhy the LPCC,
but was not called upon.
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In his closing oral closing submissions, Mr Halltpas the first
reason for not calling Mr Laskaris that it had nmteviously been
suggested that he ought be called. It might perlogerate to strengthen
the inference otherwise drawn against a partydhan early stage of the
proceedings, that party is put on notice that éxpected to call a witness
or provide a proper explanation for the failuredo so and that the
inference will be sought if it does not. But we mlat think that there is
anything in the principles governing tenes v Dunkelrule that a party
must be put on such notice.

Mr Hall also said by way of explanation:

1)  Mr Laskaris was equally available to the pitamtier who
had a longstanding professional relationship witim;h
and

2) the LPCC formed the view that for reasons wateel to
his integrity, Mr Laskaris was not a person who Idou
provide an accurate account of events.

As regards the first of these reasons, it doesappiear to be in
dispute that the practitioner might have calledUdskaris. If called by
the LPCC, it seems likely, given Mr Laskaris' relaship with the
practitioner, that he would have given evidenceluding in cross-
examination, which tended to favour the practitiof@s we find did both
Mr Percy and Mr Davies). It follows that as betwethe parties we
regard the practitioner rather than the LPCC agpdrey that would more
naturally call him. On the authorities, that wolld a sufficient reason
for not drawing an adverse inference against the@CP

We are mindful that irKalaf dealing specifically with this type of
issue as between the regulator and a practitidhermajority took the
view that the obligation was on the regulator. ldger, that majority
decision was made where there was a serious ampusHt dishonesty
advanced by the regulator against the practitibeérre the court. That is
not the case before us.

We have been troubled by the second explanatioengoy Mr Hall
(Mr Laskaris was not a person who could provideaecurate account of
events) in the absence of any evidence or elabaratHowever, we are
not prepared to regard the LPCC's failure to calllskkaris as attributed
to its fear that it would not advance the LPCC'secaWe rather think the
inference to be drawn from the fact that neithertypavished to call
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Mr Laskaris or tender the transcript, is that hilence was not entirely
helpful to either.

In the circumstances we are not prepared to draavinference
sought from the LPCC's failure to call Mr Laskaris.

Mr Rasiah, Ms Lubis

99

The failure to call these witnesses was not styormglessed by
Mr McCusker. There would have been some praciitficulties in
obtaining their evidence and again an issue amgesther they would
have been interested in assisting. We would ngtrbpared to draw an
adverse inference from the failure of the LPCCadb these witnesses or
provide some statement from them, again becausarevaot prepared to
find that the reason was a fear on the part ofLfREC as to what they
would say.

The rule in Browne v Dunn

100

101

102

103

Mr McCusker identifies a number of occasions inhbbis closing
submissions (being the practitioner's alleged disbty with respect to his
conversation with Ms Corby on 6 June 2005) and ssdions in reply
(the alternative of the cynical misuse of the ptacter's position, the
practitioner's disclosure on 11 June 2005, the=rofy of the evidence of
Mr Percy and Mr Davies) where he says that subomssare made by the
LPCC where there was no relevant cross-examination.

Mr McCusker has referred to the ruleBnowne v Dunn(1893) 6 R
67 (HL). Justice Owen iffhe Bell Group Ltdat [1023] - [1041] also
summarised the relevant principles underlying thie. It is not
necessary to recite them here.

We have dealt with the first instance cited by Mt@disker in the
previous section of these reasons. It was notcessary part of the
LPCC's case that the practitioner was dishonésisievidence as to what
was said at the meeting with Ms Corby. To the mxitewas submitted by
the LPCC that it was 'open’ to the Tribunal to isal,fwe do not do so.
Nor would we think it appropriate to do so in thessance of Ms Corby's
evidence and the matter being put directly to tfaetgioner.

With respect to the LPCC's submission of the a#tive of the
practitioner's cynical misuse of his position, thewas considerable
cross-examination of the practitioner, albeit withaising that exact
expression, as to why the government would reqeomeone of the
practitioner's status to meet the government'gatleobjectives, with a
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view to showing that in fact the practitioner wasjuested to provide
assistance to Ms Corby in relation to her appéale do not think any
unfairness arises in relation to this submission.

With respect to the LPCC's submission concernirgpttactitioner's
disclosure on 11 June 2005, there was again cw@ssigation on why
the practitioner disclosed the draft letter andviisiance with the final
letter, to the media. It was not put, as it washe LPCC's submissions,
that this was to generate publicity for its owneak to criticise the Bali
legal team. But we think there were sufficient gjiens asked of the
practitioner as to how he thought the disclosuradenwere in Ms Corby's
interests to justify the submission.

As regards the position taken by Mr Percy and MviBain relation
to the practitioner, we accept that there waselittl the way of cross-
examination to the effect that their evidence wégcted by their
friendship with the practitioner. Neither were ytheross-examined in
relation to the contents of the affidavit of theneipal Legal Officer of
the LPCC (mentioned below). However, that affilavas filed in the
proceedings and its purpose was plain. Moreoverengthe close
relationship between these barristers we would h#weught the
submission obvious and unexceptional. We do nimiktkhere is any
unfairness in these circumstances.

In relation to these and other possible instandesrevthere was no
direct examination of the practitioner on a mattee subject of
submissions or of our observations (some of whiehhave identified in
Part Il of these reasons), we make the followingegal observations.
First, Mr Hall's cross-examination of the practigos was in our view
comprehensive, appropriate and fair. The substahtke LPCC's case
was put to the practitioner. Second, it was appdrem the ‘pleadings'
(application and grounds, practitioner's respopseties' statements) that
much of the practitioner's version of events waasdgehallenged. Third,
the practitioner's witness statement was filed lat¢ being provided until
the commencement of the afternoon session of teiediay of the hearing;
that is, after Mr Hall's opening submissions. Timatessarily affected the
LPCC's preparation of its cross-examination. Hguhis is again an area
where by reason of the status of the Tribunal waalothink evidentiary
rules should be applied in any formalistic way pded we are satisfied,
as we are, that no unfairness has operated.
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The status of the media reports
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Much of the LPCC's case depends upon inferencks ttrawn from
the practitioner's conversations with journalistfhe LPCC sought to
prove the practitioner's statements by producing pliblished media
reports and transcripts of interviews. These statdés were directly
relevant to the fact and content of the disclosamed statements to the
media. The statements were also of significancéh&issues of the
nature of the government's request of the prangti@and his relationship
with Ms Corby. They were evidence of the praatéos then state of
mind in relation to those matters.

The practitioner made these submissions in relationthe media
reports:

1) to the extent that he was directly quoted irs¢heeports
he accepted that he had made the statement agttitbaoit
him:;

2) not everything he may have said, perhaps inctudi
statements which qualified his reported statemems,
necessarily been included in the reports; and

3) the context in which he made the statements nay
have been fully and accurately reported.

The latter two submissions may generally be acdepteEach
statement of each media report or transcript mesionsidered on its own
merits. We accept (as did the practitioner) th&ene he is directly
guoted this is likely to be a reasonably accuramomd. We are also
generally prepared to accept the accuracy of thmrrewhere the
statement is indirect ('Mr Trowell said ..."). tms respect the evidence of
one of the journalists, Ms Munro, was that the dinél might have
confidence in the accuracy of these reported iotistgatements, whilst
appreciating they were not verbatim. In some msta it seems clear
enough from the content of the material reportecand its relationship
with the direct quotations that it is likely to leawome from the
practitioner. On other occasions, the statemenpar@ntly made by the
practitioner are consistent with other admittedesteents. But we also
recognise that the reporters may have had otherrdmble sources or
may have picked up extracts from other media regport

The practitioner's evidence when questioned aliatérsents to the
media stands in its own right.
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Credibility - the practitioner
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On some critical issues, this application depenmdaroassessment of
the credibility of the practitioner. He was crassmined at length on the
iIssues in the case. We have carefully reviewedeWigence taking into
account admitted facts, his contemporaneous statsmeother
contemporaneous documents, the evidence of the b#resters called
and the probabilities of the matter. We have diad regard to the
practitioner's demeanour in the witness box andetktent to which it
appeared to us he was giving his evidence in am @al forthright
manner. We do at once recognise the limitationsda@termining
credibility on that basis.

The practitioner was admitted in Western AustraBaa barrister and
solicitor in December 1981. In 1989 he electetactise solely as a
barrister at the independent bar. In 2000 he wadenQueen's Counsel.
He has practised throughout this period, primarilyhe area of criminal
law and we accept, 'without a blot on his character

In several respects the practitioner was an impmessitness. On
many topics he had a good recall of the detaitswals seldom he took
refuge in a lack of memory. He exhibited a comprsive vocabulary
and an ability to put his position very clearlye iWas mostly confident in
his responses, usually retained an appealing sgnsemour and for the
most part appeared positively to enjoy joustinghwtr Hall. As might
be expected, he was well aware of the obligatidnsisocross examiner
and regularly confined him to his task (‘just agfuastion’). He was also
well aware of the evidentiary requirements. In hbiddence on one
subject, he pointed out that the question askddmthad not been put to
a previous witness (Ms Munro).

In other respects however, the practitioner was ax@atisfactory
witness. We have identified these in discussimgvidrious issues below.
On many occasions he perversely denied what appéaras the plain
meaning of the documents put to him. There wemesoemarkable
inconsistencies in his evidence, for example, vdoatribution Mr Percy
made to assisting Ms Corby; what was discussedisaimeeting with
Ms Corby's family on 4 June 2005; and whether && &ny part to play
in assisting on the appeal or whether his role agma mere go-between.
On other occasions it appeared the practitionerumasre as to where his
best interests lay in his response, for exampleisranswers concerning
his notes of the agreed statement to the media madeg the meeting
with Ms Corby on 6 June 2005. He often answeredhiway which
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showed he was anticipating where the line of qaestg was leading,
perhaps again an attribute of his profession. [ gubject of the
difficulty or otherwise in contacting Ms Corby (doed above) his
evidence was not merely inconsistent; it appeacedst to be entirely
cynical. We do not think our concerns as to thecfitioner's evidence
can be satisfactorily explained by the 'effluxidntime (3 years) and the
exigencies of giving evidence' as Mr McCusker esped the matter.
Overall, the impression the practitioner gave & d¢fiving and the content
of his evidence, reinforced by a careful readinghef transcript, was that
he was more concerned with arguing his positiom ttadeavouring to
give a complete, candid and disinterested (sodgmoasible) account.

The unsatisfactory nature of the practitioner's demce was
particularly evident in his answers to questionscesning his statements
to the media. As detailed below, many of his @h#d statements reflect
the position that the practitioner in his capa@asy a Queen's Counsel
specialising in criminal law had, at the requesttlhé government,
together with Mr Percy, offered on a pro bono b&siassist the Bali legal
team in preparing Ms Corby's appeal. To the exthet practitioner
disputed that this was the position, it was opemito to frankly admit
that in the circumstances of the moment, caugtitermedia spotlight, he
had, unfortunately, given that misleading impressi&ather than do so,
the practitioner sought to avoid responsibility fhiese statements by
disputing that he had made the statements or ayghat the reports did
not reflect what he had actually said or that leerdit know why he had
said that or that the meaning attributed to théestants was different
from that put to him. In the end, we formed theoiession that his
accounts to the media were a reasonably relialflect®n of his then
state of mind and his endeavours in the witnesstbavoid their clear
implication was directed to advancing his defence.

In other respects we have found the practitionevislence to be
inconsistent both with contemporaneous recordsthadorobabilities of
the matter. One example is the practitioner's enad concerning his
contact in the relevant period with Mr Percy and Dévies. The
Impression conveyed is that there was minimal comoation between
them and the practitioner, prior to the hearings waaware of much of
what work they were doing; he was unaware that &fcy, assisted by
Mr Davies, was independently assisting Ms Corbyh@own initiative
without reference to the practitioner and, accagdim the practitioner, so
that the government might be seen to be doing songet We are aware
that this position receives some support from thidemce of Mr Percy
and Mr Davies. However, in the statements to tleslien of both the
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practitioner and Mr Percy there is a consistentin@f their joint efforts
In assisting on the appeal at the instigation efgbvernment. Moreover,
given the factors of their physical proximity inahbers, their mutual
friendships, the extent to which they spoke tortteglia about their ‘team'’
efforts, the likelihood that they would have disses the media reports of
their involvement, the extent to which Mr Daviesugbt approval from
the practitioner of his communications with the iBlgligal team, the
content and tone of the few email communicationsdpced between
Mr Percy and the practitioner and the like, we fihdre was considerably
more contact between the practitioner and Mr Paray Mr Davies than
the practitioner was prepared to admit.

Of more importance, as detailed below, in sevendical respects
the practitioner's witness statement and oral oersof events was
inconsistent with the details and tenor of his otiecuments arising from
the LPCC's inquiry and application and in particulés first response
letter to the LPCC. The last of the practitionedisclosures and
statements to the media took place on 22 June 2@%.27 June 2005,
the LPCC wrote to the practitioner advising thawvés inquiring into his
various statements to the media and requestingletetzarticulars of the
circumstances relating to the statements and dsstoelationship with
Ms Corby. The practitioner responded through lbcisors by letter
dated 26 July 2005 (response letter). That wasmprehensive seven
page letter written on his behalf by his solicitbl; Stephen Scott (now
Judge Scott). We infer that this letter was reedwby the senior
practitioner then representing the practitioner,Rwn Davies QC.

The practitioner was cross-examined about incaestses between
his response letter and his later witness statem@iiite practitioner at
several points sought to distance himself fromrégponse letter. At one
point in his evidence it was suggested to the fi@oer in relation to a
specific matter, that his recollection in July 2006uld be better than at
the time of his giving evidence, three years latefhe practitioner
answered that he 'assumed' that his solicitors dvowlt have written
something that he had not told them. He did notemmber checking the
letter, but he 'probably' did. On another occasiersaid he was not the
author of the letter. He then gave a qualified iadmon that it reflected
his instructions:

But things have changed since then in this sensiat was almost three
years ago now, and what has happened is | havedi#eno see a whole
range of documents that have been provided andheltaand heard what
other people have had to say about things, and mmary has been
assisted by that.
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That response seemed to us, as happened not ieftbguto be a
'lawyer's answer'. In other circumstances it mighte provided an
explanation for changes made from an earlier adcoumthe present case
however, it is not clear to us what other documemtscomments
subsequently reviewed did or would have assistedl ghactitioner's
recollection about the subjects dealt with in leisponse letter. With one
principal exception, his recently being reminded3snator Ellison of a
telephone conversation on 4 June 2005, the prawtitidid not support
this explanation. His later evidence was to thatreoy effect, as detailed
below.

We have no difficulty inferring that the practitien would have
carefully reviewed the contents of his respongeretAt one point when
challenged about an omission in the letter, thetpi@ner responded:

| thought what ... the committee got, was prettyndgood because | tried
to recollect in that circumstance most of what garel are the relevant
things for the committee's consideration ... liseut as honestly and as
completely as | possibly could ... | went to adbtrouble to try and give
them [the LPCC] as much information as | could.

At another point in his evidence, when again cingiésl about an
omission, he said:

Well, you know, | thought the response that wasegiwvas pretty
extensive; it was about what, a six to seven-pageiment. ... One of the
reasons | suggested to Stephen Scott that it bk @actount so that - it was
part of my - part of getting the situation - | gaaefull account to the
committee so the committee could make a propesassmt of it ...

We refer also to the practitioner's solicitors'ttier letter to the
LPCC dated 6 October 2005, in which the solicitag:

We set out in our letters to you of 26 and 28 295, at length, all of the
relevant factual material which related to (intéa)athe circumstances in
which our client responded to the request made iofi by the
Commonwealth government to ascertain what assistaray be afforded
to Ms Corby on behalf of the Commonwealth governinveth respect to
Ms Corby's appeal.

The question of the reliability of the responséeletvas specifically
raised in the context of the practitioner's meetwmigh Ms Corby on
6 June 2005. The practitioner said at one poirttied to include as
complete an account as | could in the originaleleth 2005 to the
committee." It was put that as the response letss provided a few
weeks after the event had occurred, it was mormyliko be a correct
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account of the meeting than the account in his eggnstatement. The
practitioner responded: 'l would have thought $@oarse.’

We think the position is as follows. In late J@&@95, the
practitioner was called on to explain the eventsviafy and June 2005.
No doubt he would have searched his memory and tieadavailable
records for that purpose. The comprehensive a¢cgwwen in the
response letter attests to this fact. In the amirtourse it is more likely
to be an accurate record of events and of theipoaetr's state of mind at
the time than the practitioner's evidence threasyéster; that is, in his
witness statement of 17 September 2008 and inralswidence given on
18 September 2008 and 19 September 2008.

Far from assisting his recollection, the practiéds more recent
review of the relevant documents and evidence &edfocus on his
defence appear to have distorted his recall ofrthtter. At several points
of his evidence the practitioner might be takemawe acknowledged as
much. Asked about disclosing Mr Rasiah's requas$$500,000 he said:
'l don't recall ever revealing the amount of theafices that were sought.
| don't recall that. So much happened, and yok laxk and you look at
all these documents, you start to imagine thinggpeaed when they don't
[sic]." Asked about being requested to give adwicthe Bali legal team
he said: 'l don't know now. After three years Hot sure now. | have
seen so many reports and | can't say definitivélgtw meant at that time
other than to say that | would have given adviceeiation to evidence.'
When we asked the practitioner about an aspectsatdnversation with
Mr Pennells, reported in his response letter, gk sa

That was my recollection at the time. This is difculty, of course after
three years ... You understand completely howadliffiit is for a withess
to disentangle what you knew then and what you koew ... you're not
sure what you knew then and what you now knowou!rg not sure where
the truth lies because it's very difficult.

Asked whether he was anxious to discuss the appéalthe Bali
legal team, the practitioner initially said in esrte: 'Didn't matter to me,
because they had it, | assumed, under control,itamdsn't part of my
brief to prepare the appeal.' Anticipating the tngxestion perhaps, he
continued: 'Of course | was interested.’" Takerth® passage in his
response letter where he said he had been intérdstehen said: "Well,
I'm - maybe | thought | was anxious in 2005. I'at 8o sure of that now.
| don't know.'
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There are other reasons why weight is to be giwd¢hd practitioner's
response letter and, to some extent, although these much less
comprehensive, to the solicitors' further letteased 6 October 2005 and
24 April 2007. First, the degree of care which pinactitioner's solicitors
took in preparing the response letter is evident,addition to the
practitioner's evidence on the subject, from th&itlef the letter and
from the fact that two days after it was sent, sbécitors sent a second
letter correcting a small error concerning the lesfethe court in Bal
earlier referred to. Second, as the practitiomat his advisers would
have been aware, he was under a professional bbhga his response to
provide a full and accurate account of his conaducelation to the matter
the subject of the inquiry Professional Conduct Rules 1983 (WA)

r 1.3(e). Third, at the time it was written theagitioner did not know
specifically what charge might be brought against hor what evidence
would be available in support and specifically wisetwhat he said might
be contradicted by evidence from Ms Corby. Thad wat the position at
the time he prepared his withess statement and lgavaral evidence by
which time he knew that she was not being callgdonsciously, or

subconsciously perhaps, he could give evidence raw@urable to his

position in those circumstances. Fourth, withire ttequirement to
provide a 'full and accurate account of his condhet practitioner would
be expected to include in his response letter falthe circumstances
favourable to his position in relation to his redaship with the

government and Ms Corby, statements made to jasteand generally.
We are therefore of the view that we are entitledview with some

reservations the practitioner's account of the endltiree years later which
include a substantial number of additional and ria@y favourable

circumstances based on the practitioner's substegeeollection of the

matter.

For these reasons, in particular where the pragétis oral evidence
appears inconsistent with other evidence or with pinobabilities, we
think that the response letter is available not alyerto test the
practitioner's oral evidence of certain matters dsitconstituting a more
reliable record of those matters. In relation $sues such as the
practitioner's understanding of what he undertawkitie Commonwealth
government and his relationship with Ms Corby, wenk that the
practitioner's version of events in his responsgerleread with the
contemporaneous documents is the best evidendalaeai

We have dealt with this issue at some length becaus are
conscious that in preferring the version of eventghe practitioner's
response letter we are departing from the praogtis own evidence of
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events in his witness statements and under oatur réerence to the
practitioner's several candid admissions later s évidence of the
difficulty he was under in recalling events of thrgears ago and
separating his then statements from his later #oaction is intended to
demonstrate also that there is no basis for arfqaf dishonesty in
relation to his evidence.

The significance we attach to the practitioner'sitemporaneous
records generally is also borne out by the prackt's own evidence. On
a number of occasions in his evidence, when askedtanedia reports,
the practitioner, in our view entirely honestlyjds#hat after a period of
three years he had no recollection of why he saitlam things which
were reported.

We make some general observations on the relpbdit the
practitioner's evidence. The practitioner has thaee years to reflect on
the events. As a senior barrister closely involvethe preparation of his
defence, as we infer, and the tactics of defentivegapplication (some
evidence of which was revealed in Mr Percy's ineamwwith the LPCC's
principal legal officer mentioned below), the pracher knew precisely
the ‘critical path' of the LPCC's case as formualated the points at which
his evidence would be critical to its outcome. isltnoticeable that the
changes between his response letter and his |eadipgs and witness
statement are almost uniformly directed at dimimghthe prospect of
Ms Corby being his client rather than simply pravgla fuller account of
the events. There is support for our view, albaltle, in the difference
In tone, as well as content, between the pracatisnresponse letter,
which reflects a measure of concern as to his adndund his witness
statement, being his revised version of eventsghvtloes not. Further, as
the practitioner himself expressed, he ultimately &ggrieved and galled
at the outcome of his involvement in the Corby erattWe think that
whilst initially the practitioner was flattered tme involved in this high
profile case at the request of the Commonwealttregouwent and, to an
extent, sought out and enjoyed the media attentieend result was he
was trenchantly criticised by Ms Corby's family amul the media
generally and faced an inquiry from the LPCC. Tmase of being badly
treated was reflected in a number of outburstsaretidence, for example
In answers in relation to his press release antb abe costs he bore
himself in visiting Ms Corby in Bali. We think tee considerations may
well have, in a subtle way, affected his evidence.

The issue of the credibility of the practitionetends to his evidence
as to his intentions and state of mind. Thoseeratirise incidentally in
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relation to the practitioner's understanding of imistructions from the
government, the role of Mr Percy and Mr Davies, ugpose in going to
see Ms Corby, his belief as to Ms Corby's undedstenat the meeting
and so on. They are specifically raised by thectraner's defence in
which he responds that he believed Ms Corby wadisotlient and that
his disclosures were in her best interests and dvaskist her. To the
extent these beliefs are challenged, we bear i i@ general principle
that a witness's evidence of her or his intentiamg state of mind are to
be tested closely and on the basis that the bedérme is likely to be
what the witness actually did at the time. Thisuases significance in
considering the practitioner's contemporaneous@si@nd statements.

We have closely considered this issue of credyititthe light of the
whole of the evidence, having regard to the cogerigyoof required by
Briginshaw and bearing in mind the position of the practiépras a
long-serving barrister and senior counsel. Thigant accounts for the
length of these reasons. In the end we have contlegetconclusion that
the practitioner was not a consistently reliablénegs. In certain critical
aspects we have not been prepared to accept hentuersion of events.
We do not find that the practitioner was delibdsatdishonest in his
evidence. Neither is such a necessary part dffi@&C's case. But we do
think there has been a measure of reconstructisnthat term is
understood in this context, as to what took plawe that the practitioner
has in some respects persuaded himself as to lmencwersion of events
and the extent to which they excuse his culpability

Credibility - Mr Percy and Mr Davies
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In considering the credibility of both Mr Percy alWl Davies it is to
be remembered that both were in the invidious wsidf being called to
give evidence in support of the LPCC's case agé#maspractitioner, who
was not merely a fellow legal practitioner and se@ior member of their
chambers but a close friend (Mr Percy) and a gomhd (Mr Davies).
Moreover, the LPCC's case was in part that it wasugh the agency of
these barristers that Ms Corby became a clienh@fpractitioner. Both
witnesses showed that they felt strongly that swak not the position.
Furthermore, both were being asked to recall evehtsome three years
earlier. Mr McCusker was critical of the fact thiahas taken the LPCC
three years to formulate its claim and reach aihgarWe think that fact
regrettable, without of course attributing blametfat circumstance.

Our criticism of the barristers' evidence is towlerstood in this
light.
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Credibility - Mr Percy
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There is a refreshingly direct account of Mr Pexayiderstanding of
his role in this matter in his early letter to tHePCC dated
26 September 2006:

My involvement ... was simply an agreement to &sgi® bono in a
proposed appeal by Ms Corby against her sentergferaconviction. ... |
was never formally briefed but agreed to assistiqmeo on the basis of a
request that had been made ... to my colleague rMvdll QC by the
Commonwealth government.

The principal legal officer of the LPCC, in an d#vit filed in these
proceedings, said that on 24 July 2008, Mr Percyddvised her that: 'he
was a close friend of the respondent and had bewmdmg advice to the
respondent in relation to tactics to this applmatand accordingly was
not prepared to co-operate with the Committee." Pty does not
appear to have responded to the statement atwlilfat@im and he was
not cross-examined on it. Nevertheless, we haveason to doubt it. At
one point of his evidence Mr Percy volunteered biginion that
Mr Trowell and he were 'never acting for Ms Corb@h several subjects
the evidence of Mr Percy and the practitioner wgsressed in similar
language. Both spoke of the government as theitched Ms Corby
merely obtaining the indirect benefit of their dees as the ultimate
beneficiary. The practitioner referred to his agtifor the family of
Mr Rush 'very much like Mr Percy was acting for Mgan's family'. Both
sought to distinguish between providing advicealation to her appeal,
which to some extent they acknowledged, and adondyer, which they
both denied.

On several occasions where his own previous statesmesre put to
him, Mr Percy appeared to us to give evidence isisbent with the plain
meaning of those statements and with the probiasilaf the matter. In
other instances his apparent lack of recall on mamd issues was
significant. He appeared to have made no effortetmd the relevant
material (eg the press release, the memorandum extimg dated
31 May 2005, the draft and final letter from Mr Rdm in order to assist
the Tribunal.

We think that his evidence as a whole and the maahgiving it
showed he clearly favoured the position of the fitianer as against the
LPCC. That said, there was nothing said duringekislence which we
regard as dishonest as such.
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Credibility - Mr Davies
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The affidavit from the LPCC's principal legal officalso states that
following an interview with the LPCC on 22 July Z)OMr Davies
prepared a draft witness statement but subsequadtliged that he was
uncomfortable with this, although Mr Davies didimiately provide a
witness statement. The legal officer deposed douging the interview
Mr Davies declared he was a good friend of the tgiager. The
evidence showed that Mr Davies shared chambers tivhpractitioner,
although on a different floor. He said in evideticat he had known the
practitioner professionally for many years altholnghhad never worked
on a case with him. At one point in his evidence Rdrcy said that
Mr Davies usually did what Mr Percy told him. Oabservation of
Mr Davies in his evidence was that he was remaykdbéferential to both
his 'leaders', Mr Percy and the practitioner.

Mr Davies appeared to involve himself in the Corpgtter with
enthusiasm, sincerity and dedication. In earlyel2@05, Ms Corby rang
him from prison. Apparently on his own initiativen his own, at his own
cost, he made a second trip to Bali over the loagkend of 3 June 2005 -
6 June 2005 and obtained draft witness statemerdsiding one from
Mercedes Corby. He said this was not specificallypass to the Bali
legal team. He formed some strongly held viewstadVis Corby's
innocence. Given he was acting without payment aid seemingly
little recognition, it is difficult not to admireisicommitment.

As a witness however, Mr Davies was singularly Upfioé
Mr Davies' standard response to many of the questmometimes before
the question was finished, was that he did notliréoa matter. This was
particularly so on matters that concerned the pi@acer. We are not
convinced the problem lay with his memory or with &xpressed concern
not to respond unless he was able to give a coetplatcurate account of
events. This elusion was particularly evident wieestioned as to his
meeting with the Bali legal team on 29 May 2005 #mel record which
Mr Davies made of that meeting. It was also appanen questioned
about the letter he sent to the Bali legal teamofahg his return
(discussed below). He did not remember whetheChiby had called
him in relation to his visits to Bali. In an emaih 10 June 2005 to the
practitioner, Mr Davies advised that 'Anna’ hadvpted him with a copy
of the Indonesian judgment. Anna was apparentlyPkhcy's articled
clerk. When asked who Anna was, Mr Davies saididenot remember.
To give another instance, of less direct relevdndée issues, Mr Davies
said that at the end of his visit on 3 June 20@5June 2005 he went to
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see the practitioner and Mr Laskaris to warn them léave Bali
immediately. Incredibly, Mr Davies claimed in l@gidence that he could
not remember the reason for this urgent and dranmatervention. He
also said that, as he recalled, this was the amky tluring his visit that he
saw the practitioner and Mr Laskaris. The pramtiér said there were
several occasions during the long weekend whemawar Davies.

The inference we draw from Mr Davies constantlyingkrefuge in
his allegedly weak memory, and from the conterttisfevidence and the
manner of giving it, is that because of his relainp with the practitioner
and a sense of loyalty toward him he was concemdto provide
answers which he believed might assist the caseeof PCC. Again, we
make no findings which impugn his honesty as such.

PART 1l - Client

Was Ms Corby a client or prospective client of fhwactitioner?

144

The grounds of the application found the practeits alleged
misconduct on Ms Corby being the practitioner'srmdlior prospective
client.

The parties' contentions
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The LPCC argues in its statement that there waaaner, express
or implied, between the practitioner and Ms Corbigiag as at certain
alternative dates; alternatively Ms Corby was rafgly a prospective
client at certain alternative dates. As regamslsatse of Ms Corby being a
prospective client the submissions and supportiages of the LPCC
involve the passing of confidential informationadawyer with a view to
the lawyer being engaged, but where in the circant®s this does not
result. For his part the practitioner denies MatCorby was ever either a
client or a prospective client.

At the outset of the hearing, the Tribunal raisedhwMr Hall
whether the LPCC's case of breach of confidentirimation was
limited to a duty owed to Ms Corby as a client oogpective client or
whether it might be owed to her in some lesseticglahip - for instance,
as a person who stood in the position of a cligme (atter suggestion is
misattributed to Mr Hall in the transcript). Mr Haesponded that so
much was encompassed by the idea of a prospediard.c That is not
really how the matter had been put in the LPCG$estent, which as
indicated, argued that Ms Corby was a 'prospeatiient; that is, a client
in 'prospect’. In response, Mr McCusker submittest the application
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was confined to ‘client' or 'prospective clienttt could not, he said,
encompass 'some other amorphous relationship'. Depaity President
suggested the matter might be left to closing sabimins.

In the practitioner's closing submissions the deders confined to
meeting a charge based on Ms Corby being a 'cl@ntprospective
client'. Mr McCusker also submits the relationsbigawyer and client is
based on proof of contract, express or implied.eWhere is no retainer
he acknowledges there might still be some limiteduenstances where
the duty of confidence arises but it would reqgoenething more than the
lawyer identifying someone as a 'prospective clietit would require a
situation such as where a solicitor sends a barristbrief which the
barrister reads and returns without acceptingrhis is because inherent
in the notion of sending the brief is the obligatio the prospective client
to keep it confidential.

By its closing submissions, the LPCC limits itse#&s the allegation
that Ms Corby was a client or prospective clienthad practitioner. The
argument for an obligation of confidence arisinglemthe circumstances,
but not involving a lawyer client relationship aioppective lawyer client
relationship, is not put by the LPCC. As regards treation of this
relationship, the LPCC submits that a retainer nesidbe contractual in
the case of a barrister, the current state ofdleleing 'unsettled’. The
submission is that where a barrister is engagedh by client or by
instructing solicitors, the barrister owes an adign of confidence in
respect of information conveyed to the barristénezi by or on behalf of
the client. That obligation is an incident of thetainer', contractual or
not, is an equitable obligation and is referredntthe Conduct Rules of
the WA Bar Association and of the Law Society. TIRCC invokes r 4.5
(Advertising and Publicity) and r 6.3 (Confidenitidl of the Law
Society'sProfessional Conduct Rules.

In his submissions in reply, Mr McCusker concedhed the law as to
whether an alleged retainer is contractual or satrisettled. As to the
suggestion that the retainer constituting Ms Coabglient might arise
without a contract, he submits 'that was never ¢hee against the
respondent’. With respect to this submission, wendt regard the
LPCC's application read with the LPCC's statementanfined to the
case of a retainer arising by contract between ghactitioner and
Ms Corby. Mr Hall made this clear in his oral ¢tag submissions. In
any event, given the extent and nature of the egel®n the issue of a
retainer and on the relationship generally betwten practitioner and
Ms Corby, and the timing of the written submissidtise practitioner
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having the last word), we do not think any unfassiarises from the
LPCC clarifying its position in closing. What whirtk is not open to the
LPCC, given the manner in which it has presenteccdtse, is for it to
move away from the need to establish a retainattioge the relationship
of lawyer and client; or circumstances showing aspective client - a
person in prospect as a client.

The relationship of barrister and client - the legprinciples
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The issues arising from the submissions regardiagélationship of
a barrister and client include the nature of ainetr', whether contractual
or otherwise, and what is embraced by the notiohsclent’ and
‘prospective client'.

As a matter of ordinary usage, 'retain' means gage the services
of a barrister, often by payment of a preliminagg.f

In the past, the practice in Australia (and in Engl) was that
barristers could only provide or undertake theiwises on behalf of a lay
client on the instructions of a solicitor. The isibbr had a general
authority to instruct and pay the barrister. Tlaerister looked to the
solicitor rather than the lay client for the paymehfees. There was no
contract either between barrister and lay cliegt rgason of the lack of
direct relationship) or between barrister and #olic(by reason of the
nature of their relationship). It followed thakthetainer of a barrister did
not involve a contract. This position resultedaasatter of professional
ethics rather than from principles of law.

However, the modern position in Australia (and mgknd), is that
subject to any particular requirements of the rahe\professional conduct
rules, a lay client may have direct access to asvar and there appears to
be no reason, in principle, why a barrister migbttcontract with either or
both the lay client and the solicitor. This is ntlwe case in England,
where the Bar Council provides standard form catie terms, and has
also been recognised in Australia, for exampldimos v Hanos and
Egan [2001] VSC 173 where the history, principles atatigory regime
are discussed.

In the case of solicitors, where it is often s&idtta contract with the
client must be shown for the relationship to exisg better view would
seem to us to be that the relationship is ‘cons#nbut not necessarily
‘contractual’: Macpherson and Kelly v Kevin J Prunty and Associsite
[1983] 1 VR 573 at 575. That would seem an equabitydescription for
the modern relationship of barrister and client.
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In some cases, there may not be a contract betsreister and lay
client for a number of reasons. These reasonsdedhe intercession of a
solicitor, who is in a position to make the necegsarangements with the
client and the barrister respectively, or becaasehgre) the barrister is
providing services on a pro bono basis so thatetiemo consideration
moving from the promisee client. In those circuamses, the inquiry
whether there is a contract implied on the faatsréspect of which the
LPCC has provided the relevant authorities) wowdens unnecessary.
Rather, the inquiry is whether the relationshipbafrister and client is
established in the circumstances. That may departtie purpose of the
inquiry. In our view, in the present context, soam might readily be
accepted where a barrister acting in the coursethef barrister's
professional duties meets with and provides orrsefte provide legal
advice or assistance to a lay person (or otherdawy behalf of the lay
client) who seeks that advice or assistance. dsdltircumstances, and
whether or not the barrister offers ongoing sewjiche barrister is
retained by the client.

In these proceedings, the practitioner maintainekis evidence and
submissions that he was retained by and actechéogovernment. That
claim was made notwithstanding the practitionews @vidence as to the
degree of informality concerning this engageménis not suggested, nor
could it have been, that this was a contractuaticeiship.

So far as concerns a 'prospective client', bothtREC and the
practitioner refer to the case of a person on whoskalf a lawyer
receives and reads a brief with a view to the latgyengagement but
where, for whatever reason, this does not resdlhe principle must
extend to a person who meets with a lawyer andudsgs matters in
confidence with a view to retaining the lawyer. & the relationship is
established, a duty on the lawyer will attach tosth conversations (of
both the person and the lawyer) which, within 'aywside and generous
ambit of interpretation’ are referable to that tiefaship: Minter v Priest
[1930] AC 558 where the court held that communaragi from the
prospective client to a solicitor at their meetimgere privileged in
circumstances where the solicitor ultimately demdinto act. That
expression of the extent of the duty must alsoygpplour view, where
the relationship is with a client.

That is not to say that for all purposes a persowltom a duty of
confidence is owed by a lawyer is, without morebé&considered as the
lawyer's ‘client"Apple v Wily[2002] NSWSC 855 at [6-13], a case cited
by the LPCC. This decision was followed Hawksford v Hawksford
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[2008] NSWSC 31 at [17] - [19] where it was alsddhthat there may be
a relationship of lawyer and client, absent a @mttral retainer, for the
purposes of the client privilege rule.

The evidence as to the relationship between thecptimner and Ms Corby

159

As mentioned, in March 2005, Ms Corby was on tmaBali on a
charge of importing marijuana. Ms Corby was repnésd by a firm of
solicitors, Hoolihans, in Queensland and by a lam,fLily Sri Rahayu
Lubis S H & Associates in Bali. Both Mr Rasiah,asase co-ordinator
not a lawyer, and Ms Lubis were part of that lanmnfi

The request from the Commonwealth government
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The relationship between the government and thetipomer is of
little significance in itself. However, it is imp@ant to the extent that it
explains the circumstances in which the practitiocame to visit
Ms Corby's Bali legal team and Ms Corby herself.

The nature and scope of the practitioner's engagerbg the
Attorney General on the practitioner's evidence lehalf of the
government is one of the areas where there arefisagt differences
between the practitioner's evidence and contempotandocuments.

In his witness statement the practitioner saysimraary as follows.
In March 2005, at the Attorney General's invitafitimey met to discuss
Ms Corby's case. The then Attorney General, Mrd®g#, asked him to
reassure Ms Corby that the government was concexbedt her welfare
and was assisting her financially. The practitrorsaid that his
understanding was that the government was conceatedit three
matters:

1) that it was not getting any recognition for poing
financial assistance to her lawyers;

2) that it wanted to be seen to be doing somettongssist
her; and

3) it was having difficulty communicating with Mso@by’s
lawyers about the various requests made by them for
evidence and other matters.

For his part the practitioner says he agreed tleatvbuld, on an
informal basis and without charge, assist the Alisin government by
trying to make sure that any requests from the IBgkl team for financial
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assistance and evidence were passed on to theaharstygovernment, and
SO act as a go-between. The practitioner saysttixats never suggested
that he provide legal assistance to Ms Corby.

Counsel for the LPCC cross-examined the practiticase to why
someone of his legal skill and experience would needed to tell
Ms Corby and the public that the government wasvigneg financial
assistance to the Bali legal team. The practitiodel not know
Mr Ruddock’s motives. He did not recall what itsmhat the government
wanted to be seen to be doing. As regards commatimicwith the Bali
legal team, he was being asked to act as a go-betwele did not ask
why a Queen's Counsel was being asked to pass esages between
them. He was asked why he offered to assist thetraltan government
without charge. The practitioner said that he naisbriefed formally; he
was being asked to do something quite ‘diplomatit’;was a
‘gausi-political' situation. When asked whethemwds his intention to
offer advice and experience to Ms Corby’s lawyearspreparing the
appeal, the practitioner responded: 'l was drawipgn my experience
quite clearly, but | didn’t propose to offer adviae such to anyone'.

The practitioner was questioned about the paragmaptis withess
statement to the effect that there was no suggesty the
Attorney General that the practitioner provide legassistance to
Ms Corby. He was asked whether the reason he coatdact for
Ms Corby was that, as he said in his witness s&t¢mhe was not
gualified to practice law in Indonesia and was ratniliar with
Indonesian law and procedures. The practitionertbss:

Well, there are a number of reasons. First ofsak had lawyers - she had
her own lawyers. Secondly, | was ill equippeddban her behalf. | took
the view that | wasn't being asked to do that &y gbvernment. In any
event, if | had been asked to do that, | would Haae to have responded
that | was ill equipped to do that. | simply canitddo that because |
wasn't an Indonesian lawyer, or a lawyer qualife@ractise in Indonesia.

At the practitioner's request, staff at the AttgrGeneral's office
spoke to Hoolihans, the solicitors in Queenslaadet them know of the
engagement of the practitioner. Subsequently thectigoner left
messages with the solicitors, but they did notrretois calls. In his
witness statement the practitioner says that timpgse of his calls was to
find out, on behalf of the government, what was pesng. In
consequence of the lack of response, the practitisaid that it was not
possible for him to advance the matter. When askbkd he did not
pursue his brief from the government irrespectif@my response from
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Hoolihans, the practitioner said in effect that ¢euld not 'muscle in’
when Ms Corby already had lawyers acting for her.

The impression given by this evidence is that fecHic obligation
the practitioner undertook was to facilitate commahons between the
Bali legal team and the government in relation heirt requests for
assistance with evidence. He was to be the godsetwr messenger. In
no respect was he being asked to provide legalcadwi assistance to
Ms Corby. Had he been asked to do so he would Haekned on the
basis that Ms Corby had her own lawyers and he medsqualified in
Indonesian law nor licensed to practice there.

There are significant difficulties with this accausome of which are
exposed by the cross-examination. There is noldesdeason why the
Attorney General of the Commonwealth of Australiawd engage a
Queen's Counsel from Perth, specialising in criinilasy, merely to
convey messages to and from the Bali legal teamtanglblicise the
government's interest in the case. The governrhadtat its disposal
consular staff and public relations consultants whght better perform
these tasks. Equally, there is no sensible reagon the practitioner
should act for the government without fee in uralartg these matters.
The reference to the practitioner acting withoidrgle (withess statement)
and his several earlier references to his actimgbmno, are much more
readily explained in relation to the practitionesarvices to Ms Corby.
Further, on the practitioner's account, there isapparent reason why,
given the non-legal nature of the government imsibns, the practitioner
could not have pursued his role without the consérntioolihans. His
desire to contact them is explicable on the bass he regarded himself
as offering legal assistance to Ms Corby or hewy&aw and he therefore
needed to advise those solicitors of his availgbdnd the nature of his
offer.

Moreover, these difficulties are largely resolvédegard is had to
the explanation given in the practitioner's respdester to the LPCC, his
statements to the media, and other contemporartemusnents including
statements from the government indicating how itdaratood the
practitioner's role.

The practitioner's response letter includes:

... [T]hisis a most unusual situation involving a senior prawigr being

requested by the Australian government, on a prm liasis, to lend what
assistance he could to an Australian citizen oasrseno was represented
(as she must be) by solicitors of that country.e Timatters pertaining to
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Ms Corby involve not only legal but political issuand the very real
prospect that media coverage and speculation naffbtt the way in
which Ms Corby might be treated.

In March 2005 MrTrowell was approached by the I[alde
Attorney General Phillip Ruddock and asked whetlher would be
prepared, on a pro bono basis, to ascertain whetleeCommonwealth
was able to provide any assistance to Ms Corby whs then standing
trial in the District Court in Bali.

Mr Trowell was then aware, from press coveraget tla Corby was
represented by a Queensland law firm ... and ataoiie legal team in
Bali.

Mr Trowell told the Attorney-General that he would happy to provide
assistance if he could and as a matter of protomaactought to be made
with the Queensland solicitors. Mr Trowell then okp with
Tom Percy QC who agreed to lend his assistanceempts made to make
contact with the Queensland solicitors were unsssfoé

Two months later, in May 2005, staff from Foreigrinidter Alexander
Downer's office contacted Mr Trowell and enquirégchiom as to whether
the offer to assist by him and Mr Percy was stgeo and Mr Trowell
confirmed that it was. Subsequently Mr Downer#gcefconfirmed that
Ms Corby had expressed a wish to the AustraliansGloat Bali to see
Mr Trowell or Mr Percy.

Together with Phillip Laskaris as his junior Mr Tell travelled to Bali
on the long weekend of 3-6 June 2005.

Mr Vasu Rasiah contacted Mr Trowell the day befasedeparture.

Mr Rasiah endeavoured to persuade Mr Trowell novisit Bali. The

indication to Mr Trowell was that Mr Rasiah was plerste to prevent
Mr Percy or Mr Trowell from giving any advice comogng Ms Corby’s

appeal because he saw them as a threat to hisicomér Ms Corby.

At a meeting at a restaurant in Bali on 3 June 2005Trowell was
anxious to discuss the appeal with a view to comigerms with the
extent to which any assistance might be provided.
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Finally, Mr Trowell told Mr Rasiah that if Ms Corlsylegal team had any
requests of the Australian government for evidetha they may think

helpful to Ms Corby's case then they ought to Qaildel in writing and he

offered to refer them to Christopher Ellison, thaskalian Minister for

Justice.

It must be remembered that Mr Trowell was in Balitee request of the
Australian government to ascertain whether Ms Cadnag needs with
which he could provide some assistance.

These paragraphs from the practitioner's respatter Imake clear
the nature of the government's request and thetijpvaer's role in
mid-2005 as he understood it. The practitioner regsiested in effect:

1) to make known the government's existing finahci
assistance to Ms Corby in the form of the payméiiten
legal fees;

2) to offer Ms Corby further assistance from theegament
and specifically in relation to what evidence the
government could provide; and

3) this further assistance included, at the govemnims
request, the practitioner's legal services on a hmoo
basis (including following her conviction in relati to
the appeal) to the extent that those services could
appropriately be provided given Ms Corby's own
Queensland and Indonesian lawyers.

It was the practitioner ('he’) who was directly\pding assistance to
Ms Corby. He was not merely conveying to her tthet government
offered 'its' assistance. This was the positiormwthe practitioner was
initially approached and in late May 2005 when hasvasked by the
government whether his offer of assistance wad epen because
Ms Corby had requested to see Mr Percy or himseéms likely that it
was the third task (providing legal advice and stasice to Ms Corby)
which explains the government's selection of a @geeCounsel
specialising in criminal law.

Moreover, this understanding of the practitionerde accords
closely with contemporaneous accounts, includingtatements made by
the practitioner.
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An article in the Courier Mail on 20 April 2005 refers to the
practitioner's involvement as being part of a ‘Fatlegovernment
sponsored attempt to assist Corby’. It reports:

Mr Trowell, a WA-based lawyer boasting excellentntaxts with the
Indonesian legal system, was approached by them&yeGeneral ... and
asked if he would be willing to aid or guide ther®pteam.

Mr Trowell ... agreed to help, but only if the Att@ynGeneral's office
contacted Corby's lawyers first to make clear v silks [the practitioner
and Mr Percy] had the backing of the government.

Mr Trowell said the Attorney-General wanted Corbyget the best help
available, but was keen to ensure it did not appbar Australian
government was meddling with the Indonesian legstesn.

The article earlier quotes the practitioner asrggyin relation to his
calls to Ms Corby's Queensland lawyers:

| was very surprised there was no response. We woféering ourselves at
no cost, we were not trying to muscle-in becausehae a thirst for
publicity, but simply because she was an Austratiational in a foreign
country needing assistance.

It was put to the practitioner that in saying 'werg offering
ourselves at no cost' he meant in context 'offeringselves to the
Queensland lawyers'. The practitioner denied tesning and that he
intended that meaning in any way. He said thattwes being offered
was his acting as a go-between. When pressedwbkyton this context
cost was relevant, the practitioner said he dicknotv. It may have been
a comment made to rebuke the Queensland lawyermtaesponding.

We do not find any of this convincing. We menttbat although the
practitioner at this section of his evidence peesed in describing his
go-between role, confronted with his later mediateshents, he later
conceded that he was more than merely a 'milkmaicoarier' - that his
services as a lawyer 'of some profile' were bemgleyed. In addition,
there is nothing in Mr Percy's 2006 letter to tH&C (recited in Part | of
these reasons) and very little in his evidence Wwhsupports this
understanding of his or the practitioner's roldne Hovernment would be
unlikely to have a concern about 'meddling with thdonesian legal
system' nor would it be facilitating provision tfé best help available', if
the practitioner's role was merely to liaise wik Bali legal team. He, or
some government representative, could have accsiglithat task from
Perth.
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The practitioner does not accept that he saideggdbrnalist that he
was asked to 'guide or aid' the Corby team orith&dct he was so asked
to do so. However, it seems probable that thecgoaf the journalist's
information, including about 'guiding or aiding tki®rby team' was the
practitioner, he being directly quoted elsewherdh@ article and there
being no other source quoted or indicated for tbenmoent. This
description is also consistent with the practititg&ater media statements.

The article concludes: 'Mr Trowell said he leftalletd messages on
two occasions outlining how he and Mr Percy cowpltbut he received
no response.’ The practitioner disputes that tietkes or that he offered
help. This is an indirect quote of what the ptamtier said and it seems
most unlikely that it would not have reflected th#stance of what the
practitioner told the journalist at the time. Hayiregard to all the
evidence, we reject the practitioner's evidencbath counts.

A further article appeared iithe West Australian newspaper on
23 April 2005. This quoted the practitioner sayitiyir Ruddock] was
seeking some pro-bono assistance advice that @®ulglven to her legal
team." Counsel for the LPCC asked the practitiovigy he had said that
to the journalist. The response was significafhe practitioner said: 'l
have no idea now, looking back over three yearsitlwas clearly within
the terms of what he'd asked me to do." Challelagdd what appeared to
be a concession, the practitioner reverted todies as a go-between: 'If
that involved advice as to what the government @@acept or reject, or
what was available, then | would have given it't wias put to the
practitioner that his statement to the journalers clearly to advice to
Ms Corby’s Bali legal team, not the government, tnatt in evidence the
practitioner denied giving any such advice and $esdhad never been
asked to. The practitioner, his initial explanatexposed as untenable,
then responded that he was not giving advice tdBtelegal team in a
direct sense, but he supposed: 'l would have gmgitwo pennies worth
in terms of any questions of evidence that theytadin Consistently with
much of what he said in his response letter anéragtatements to the
media, the practitioner here (initially at leastyimatted that the
Attorney General requested of him that on a proobbasis he provide
assistance and advice to Ms Corby's Bali legal téand necessarily
therefore to her). In our view, this reflects tinee position. On the
evidence also, we do not think the advice offered imited to advice on
evidence in the manner the practitioner suggestshim second
explanation.
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The practitioner was also questioned about some ilema
correspondence he had in early May 2005 with almredian academic.
This was in relation to Mr Rush, one of a groumwofe Australians also
facing drug charges in Indonesia. In this corresigoce, the practitioner
introduced himself as having been invited to previdformal advice to
the family of Mr Rush. There are two referencesMoRush as 'my
client. There is also a passing reference to Altrney General
approaching the practitioner in relation to Ms Gorto ‘'assist her
Australian lawyers'. The practitioner claims iretlemail that those
lawyers had made 'a bit of a hash of things' byngryo use the Australian
media to advance her cause. We think this someiubraic, given the
practitioner's own use of the media and the outcofrtbat. Questioned
by Mr Hall about the term ‘client’, the practitionrst said that this
(Mr Rush and his family) was a different situatiohe was acting for 'the
family'. That is difficult to accept. The email @ne point refers to 'my
client's father'. He then said that the refereancais client’ was merely a
convenient expression. Again, we do not find thatlence persuasive.
We think it more likely that insofar as Mr Rush wthe beneficiary of his
services, provided at the instance of his parehéspractitioner regarded
Mr Rush as his client. Under later questioning thg Tribunal, the
practitioner was prepared to accept at least amnaggt to this effect. In
this context, we also do not accept the practitisn@osition in relation to
Mr Rush that this was a 'different situation', hessathe interests of the
family and Mr Rush were aligned whereas the interesthe government
and Ms Corby were not. Even accepting the lattepgsition for the sake
of the argument, we do not think this a materiatidction.

As concerns the government's subsequent requéise giractitioner
as to whether he was still prepared to assist, gfagtitioner in a
conversation with a journalist on about 28 May 20@ses similar
language as appears in the reports of 20 April 28@% 23 April 2005.
He is quoted saying:

Chris Ellison ... suggested to Mr Ruddock that pygreach me to ask if we
could offer assistance to Schapelle Corby's leggit ... | was contacted
by [the] Foreign Minister[s] ... chief-of-staff hiweek. He said "You
were quite happy to assist in March. Is the oétdl open?” Tom [Percy]

and | said we would be happy to help.

Expressly, and consistently with other reportss tlsi assistance to
Ms Corby, directly or by way of her legal team, tmthe government.



184

185

186

187

188

[2009] WASAT 42

Mr Ellison, the Minister for Justice, was interviestvon 6 June 2005
at the time of the practitioner's visit to Ms Corbe include parts of that
interview below.

Mr Ruddock was not called by either party. In &ele to the
practitioner of 7 June 2005 (immediately after ghractitioner's visit to
Ms Corby), the Attorney General thanked the practér ‘for the
assistance you have been giving to Ms Corby andfamily.” The
Attorney also passed on to the practitioner theenafra contact who had
information which the contact believed would beefusin the preparation
of Ms Corby's appeal.'

A few days later (10 June 2005), in a further lettent to the
President of the Western Australian Bar Associatiothe
Attorney General expresses his appreciation fa ftfo bono assistance
offered to Ms Schapelle Corby by Mark Trowell Q@nT Percy QC and
their juniors Phillip Laskaris and Jonathan DavieShown the letter and
asked if he agreed with it, the practitioner angdefirst that these were
the writer's words, not his. Pressed, he said tiiatourse they had
provided pro bono assistance to Ms Corby:

She wasn't the direct beneficiary of our servieg#'slsay, she was an
indirect beneficiary. ... the situation is that tfevernment wanted to assist
Schapelle Corby, but it wanted to get recognition that fact, and it
thought the best way to do it was to have a go-betwn an informal way,
in which that information could be conveyed to it.

The difficulty with that answer is that there istimag in these letters
which suggests that the role of the practitiones awaything in the nature
of a 'go-between'. The Attorney General directlgpraached the
practitioner and he might be expected to know wdreths instructions
involved (as the letters state) the provision cfistance on a pro bono
basis by the practitioner as Queen's Counsel anguhior, to Ms Corby.
That necessarily meant the provision of legal émste.

Moreover, the practitioner states in his withessteshent and in
evidence that the government was concerned to be & be doing
something to assist Ms Corby. It seems to us ahlikin those
circumstances that it would request a Queen's @bufiem Perth,
specialising in criminal law, to visit Ms Corby (f@mwing her request to
see a Queen's Counsel being Mr Percy or the poaar) on terms that
excluded the practitioner providing her any legdfiee or assistance in
relation to her appeal or generally. There iseason why it should have
done so.
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We are mindful of the practitioner's assertionkigievidence that he
had not been requested by the government to pr@angldegal assistance
to Ms Corby and would have declined if asked (sat above). We
cannot accept the evidence given by the practition¢hat respect. On
the evidence and probabilities, we do not thinkeghis anything in the
informal brief from the Attorney General which piaed the practitioner
acting for Ms Corby by way of providing assistancder Bali legal team
and to her, subject to the constraints inherenhen having her own
lawyers. That is in effect how the practitionesci&ed the request in his
response letter. That is consistent with the epwadence from the
Attorney General set out above and with the statésnenade by the
Minister for Justice (mentioned below). Furthermowe think that
during the relevant period the practitioner regdrtdémself as under a
request to do so. That is how he consistentlygotesl the position in
statements to the media.

On this subject, having regard to the whole ofelaelence, we find
relevantly that there was an informal arrangemeatched between the
practitioner and the government. This includedfasaas the practitioner
understood, that the practitioner in his capacgyaaQueen's Counsel
specialising in criminal law would, at the govermtig request, on a pro
bono basis, offer legal advice and assistance t€Cby directly or by
her Bali legal team, including (after her conviafian relation to her
appeal. It was understood that the services wmgldde facilitating the
provision of evidence that might be requested efgbvernment.

Involvement of Mr Percy and Mr Davies

191
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The involvement of these barristers has again amy indirect
bearing on the issues in the case. Their involvensamportant however
to the extent the LPCC submits that the relatignsiiilawyer and client
between the practitioner and Ms Corby was credtsxligh the agency of
Mr Percy and Mr Davies (or in relation to the claMs Corby was a
prospective client, was in part created throughr tii@olvement). It is
important to record the other Perth barristersoivement to the extent it
sheds light on the issue of the practitioner'stiaiahip with Ms Corby
and with the government.

The practitioner says in his witness statement shairtly after he
was contacted by the Attorney General, on his avitrative, he spoke to
Mr Percy to see if he would be interested in jagnimm to ‘'assist the
Australian government'. It seemed to the practé@rothat Mr Percy's
involvement would reinforce the message of supfiat the practitioner
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was to convey. He says Mr Percy agreed to assise icould. The
practitioner said in his evidence that Mr Percyd 'diot need much
encouragement to come on board'. And later, thaPddcy 'enjoyed the
media situation'. The practitioner says they hexy Vittle discussion on
the matter. He did not relay the details of hisnwarsation with
Mr Ruddock or the Justice Minister. Mr Percy and Davies did not
know what the practitioner had been asked to dtheyttorney General.
He did not confide in them.

Counsel for the LPCC asked the practitioner why,h@ version,
when Mr Percy was approached to reinforce the mgesdhat the
practitioner was to deliver, the practitioner dmt tell Mr Percy what that
message was. The practitioner said there were gaiitecs involved -
that he did not think that he was approached becalibis abilities as a
lawyer, but because of his history in the Liberaktl? and that some
discretion was expected.

Later in his evidence, the practitioner asserts lleahad been asked
by the government to intervene, in his capacity éswvyer. Elsewhere in
his evidence, the practitioner says that he toldPElty in general terms
about the three objectives as recorded in his s#trstatement. We have
mentioned the terms of Mr Percy's 2006 letter ® tRPCC. Consistent
with this, in his mid-2005 media statements andi{ore qualified terms)
In his oral evidence, Mr Percy said in effect ttinet government requested
that he and the practitioner endeavour to assisEdby in relation to her
trial and (later) appeal. None of this is consistarth the practitioner's
evidence of Mr Percy's role.

Counsel also questioned the practitioner as to whyyis version, he
would need another QC to act as a go-between imehenarrow role that
he says he was retained for, namely to communiwdtethe Bali legal
team as to what evidence was sought and availablee practitioner’s
response was that it was not the aspect of congeyiformation that
Mr Percy was required for, but from the perspectivéhe government,
being seen to be doing something to assist Ms Cohbbeffect, Mr Percy
was (without being critical or unkind) ‘window dsesg’. This was a
further instance where the questions asked weliagednd the answers
given unconvincing. The practitioner said in h@igtors' letter of
24 April 2007 to the LPCC that the role of Mr Pemyd the practitioner
was to act on behalf of the government and to pewassistance to
Ms Corby's legal team, particularly concerning fungdand access to
evidence. He was not cross-examined on this.
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In relation to Mr Davies, the practitioner says Ims witness
statement that he did not initiate the involvemehtMr Davies. He
became involved at Mr Percy’s invitation and isdst have done things
on his own account by communicating with the Cofflaynily and
preparing draft witness statements in relation he t@ppeal. The
practitioner said Mr Percy and Mr Davies had a gsease of justice and
they took hold of the case and were 'off and ruginilde does not recall
the occasion when, according to Mr Davies, the tiiracer expressed
some disapproval at Mr Davies interviewing witnaess®n the evidence,
this may have occurred when Mr Davies was in Balitlus task at the
time of the practitioner's visit over the weekenfl June 2005 -
6 June 2005. The practitioner says in his solisitetter of 24 April 2007
to the LPCC that during this visit he saw Mr Davias a few occasions'.
Beyond this, and although the practitioner belietkdy were acting
beyond his brief, he did not speak to them abaeit thoing so.

Mr Percy and Mr Davies' visit to Bali on 27 May 20®
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The LPCC's case is that the practitioner was rethiron
29 May 2005 by reason of the conduct of Mr Percg dMr Davies in
effect agreeing on his behalf that he be retaineg Corby to assist on
the appeal.

On about 27 May 2005, Mr Percy, Mr Davies and MoWdan
Australian solicitor who speaks and reads Indomgsient to Bali.
Mr Davies went on private business. Mr Percy wanthe invitation
of the Queensland solicitors representing Mr Nguyene of the
‘Bali 9', to give advice as to the representation Nduyen was
receiving from a Bali law firm and on the mattemgmally. In the
course of their visit, they met with Ms Lubis and Rlasiah. They
discussed a number of matters concerning Ms Cotligfsand appeal.

Mr Percy's account of the meeting is that in theirse of his
conference with the solicitors for Mr Nyugen, heswtld that the
sentencing of Ms Corby was taking place. As a enatf interest he
attended at the court although he did not stayl uhg8 end of the
sentencing. Mr Percy says that later that daydoeived a call from
Mercedes Corby, the sister of Ms Corby. She saffiect that she knew
that Mr Percy had offered his help in the past twedfamily would like to
take it up. Mr Percy later received a call from Rlsiah. This led to the
meeting on the following day between Mr Percy, Mavizs, Mr Voon,
Ms Lubis and Mr Rasiah. It lasted for an hour, beay little longer.
Mr Percy says at the meeting they talked genembgut the trial, the
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evidence against Ms Corby, her solicitor's imp@ssiof the verdict and
the sentence, and what might be proposed in tefma appeal. He
thinks Mr Davies took some notes which would preval more detailed
account than he could recall, in the witness box.

Mr Davies prepared a memorandum of the meetingwéppears
to set out in considerable detail the various msitthscussed. The
headings include 'Decision and Appeal Process', t8tand Criminal
Liability', 'Funding', 'Our assistance', 'AFP & Custorts/idence and
Trial Aspects'. Under 'Our assistance' there are tiqutimts: 'We have
offered whatever assistance we may with the grousfdsppeal’,
'‘Discussion of any role for us and how we may bassistance. We
offered input and cooperation and they please[djifcan assist.'

Mr Percy was questioned about the memorandum. hbigght it
may have comprised skeleton notes which may haee baproved
on after the meeting. He said that he thought tey discussed the
decision and appeal process and the nature offfiaece, but he could
not recall whether the other subjects were discduss@oncerning the
appeal, his evidence was that Mr Davies and heshatl that if they
were provided with a transcript of the trial inclugl the final
addresses they would have a look at it. He satNtr Daviesand he,
sometimes with Mr Voon's help, had worked on a nemmiif pro bono
cases over the past decadesked whether their assistance was in
identifying grounds of appeal he answered! 4buld see any ... given
the completely non-existent state of my knowledfymdonesian law, but
just at a general natural justice level or somethike that. If anything
leapt off the page at me, I'd be happy to give wry bob's worth." In his
later evidence, Mr Percy puts a rather higher vanehe practitioner's
and his contribution.

In his witness statement, Mr Davies says of the timgeon
29 May 2005 that he did not offer his servicesaioreceive any offer of
engagement from, the Bali legal team, although ase ready to volunteer
assistance if he could. He said in evidence h&lamat recall much about
the meeting including whether Mr Voon was preserti@v long it took.
He did recall that a copy of the reasons for denisvas requested so that
they could understand the reasoning of the judgeasSist in any way we
reasonably could'. At another point in his evideMr Davies was asked
whether, as reported, the Bali legal team had dgi®@send them a copy
of the transcript. He said he could not remembleatwvas proposed to
happen when they got the transcript or what his was to be.
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Taken through the items in the memorandum, Mr Daviepeated
response was that he does not recall or he couldemember. The
memorandum did not refresh his memory including tashis own
contribution to the meeting. It appeared Mr Daviesl not troubled to
read his memorandum to refresh his memory in obeé#er to assist the
Tribunal. Mr Davies' evidence was that theemorandum was a
‘composite’ document as he put it, and by reasas wlasual nature' and
his inability to verify it from his independent @kection, he could not
describe it as a 'comprehensive or accurate' reobravhat was
discussed. It was composite he said because of its dateitawds 'not
really his kind of style'. He could not suggestowmblse might have
contributed to it.

It seems clear enough to the Tribunal, and we fihat the
memorandum constitutes a reasonably comprehensigteaacurate
record of what was discussed at the meeting. ghmmhave been
prepared from handwritten notes and details indudsdter the
meeting, until the time it was printed out and dad May 2005 (the
date it bears in handwriting). Its terms are cstesit with Mr Davies'
letter of 30 May 2005 (below). In our view it welearly intended as
a record of what had been discussed and we findtlieasubjects
mentioned were in fact discussed. Our conclusiothe outcome of
the meeting as regards the practitioner is sebelatv.

Both Mr Percy and Mr Davies were asked whether thag
contact with the practitioner during their visiNeither could recall.
The practitioner did not recall any contact eitheMr Percy and
Mr Davies were also asked whether on their returnPéerth they
discussed their visit with the practitioner. Bahid they could not
recall or (Mr Percy) that he could not say for surféor his part the
practitioner said he spoke to Mr Percy in a 'gednggase’' and that he
was told what had taken place. We think the Ih@mbd was that
Mr Percy and the practitioner discussed the médtidowing their
return to Perth. The practitioner had received rédguest from the
government and would naturally want to be kept nmied of what
Mr Percy and Mr Davies were doing. He was, in @ormal sense,
the person responsible to the government for mgetrequest that
he assist Ms Corby.

Notwithstanding their lack of recall of any contbetween them,
it appears that Mr Percy in fact spoke to the waner from Bali.
The practitioner was interviewed by a newsreaderafoadio station on
30 May 2005. He was asked whether Ms Corby's stgnsoknew of the
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government's offer of legal assistance, in the fofrthe practitioner and
Mr Percy, during her trial. His response, beingeanerpt, was: 'That's
my understanding, yes. Tom Percy’s in Bali andsh@nfirmed to me
that the legal team - that's the Indonesian legaht - weren’t aware of it
as well." This indicates not only that Mr Percydhspoken to the
practitioner from Bali, but, as would be expectbd, had conveyed the
substance of what had taken place at the meefiingt explains how the
practitioner knew that the Bali legal team were waa of the

government's offer of legal assistance.

Mr Percy also spoke to a journalist from the ABC3thMay 2005.
The report includes: 'Tom Percy says he and higaglie Mark Trowell
will look at copies of the judgment and other rghnand then advise on
how they think Corby's appeal will go." Mr Persytihen quoted about his
meeting with the Bali legal team: 'They've mad@apte of things known
to me about how they were unhappy with the wayttia ran which
would furnish possible grounds of appeal." Whegrstjoned about this
first comment, Mr Percy said he may have said sbimgtalong these
lines. He said he was not sure if he mentionedlMwell's name. We
think it almost certain that he did, given the refeee to Mr Trowell was
an indirect quotation and given the other statemardade by Mr Percy at
the time.

An hour or so after the practitioner's radio intew on
30 May 2005, Mr Percy was also interviewed on atlsdwstralian radio
station. The interviewer's first question was “Cau confirm at this
point in time that both yourself and Mark Trowelillvbe assisting in the
appeal of Schapelle Corby?" Mr Percy answered ,“Yasan”. When
cross-examined about this, Mr Percy acknowledgetdl ltle did say that,
but then volunteered that he had not said that gwey 'acted' for her.
The practitioner also sought to make this distorcthetween 'assisting on
the appeal,’” which he sometimes conceded, andhdatr Ms Corby',
which he denied. Mr Percy said he may have masledmments to the
interviewer even if he had not first spoken to pinactitioner about giving
such assistance. He said given the practitioneérpnaviously expressed
an 'interest' in the matter, he thought that he emtgled to make the
comment.

In the interview, Mr Percy then described his nmegtivith the Bali
legal team and gave an explanation as to the apmpealedures in
Indonesia. He explained that the practitioner wall connected in the
region. Mr Percy had a background in criminal ajgpeaad 'we've decided
that I'll look at the papers once they formulatenthin the next week or
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two." Asked about priorities, Mr Percy said thaursel for Ms Corby
(we assume Ms Lubis) did not purport to be a tomical lawyer and:

. | want to take it to another level and | want together with my
colleague Mark Trowell QC and our team, evaluatacdy what might
have gone wrong, if anything, and what can be dmteer, if anything?

Questioned by Mr Hall about this comment, Mr Pesayd he hoped
that the practitioner would cast his eye over thadcript. He thought he
was not committing him.

Asked next by the interviewer as to whether he wounleet
Ms Corby, Mr Percy said: 'l don’t usually meet wabpellant clients of
mine' and later: 'l don’t usually form a view abalients.' In this case he
thought he could do what was necessary from Auagtrdde might meet
Ms Corby on a later return visit but he did nonthithe appeal would
warrant that. They would look at issues of thesoand standard of proof
and if there was some impropriety found, their posiwas there should
be a complete discharge. When cross-examined aldmiher he viewed
Ms Corby as a client, Mr Percy said that he did, moid that what he
meant was ‘even if she had been a client. Pressedhe point,
Mr Percy's evidence was if he was a lawyer for arythen it was for the
Australian government, to see if there was anytmmeganingful that the
practitioner and he could do to assist. The difficwith that answer was
immediately exposed. Mr Percy conceded that he r@dspoken to
anyone from the Australian government himself, neceived a letter
briefing him, nor had he ever provided pro bonoistasce to the
government. In his evidence he comments: 'thewllysaan afford their
own lawyers'. We think a fair reading of what Mar€y told the journalist
was that to the extent he was assisting in her apge regarded
Ms Corby as his client who he might, but would netessarily, meet on
his next visit. Whether she was in fact his cliGag the LPCC asserts) it
IS not necessary to finally determine.

When cross-examined as to Mr Percy's interview specifically
whether Mr Percy had committed the practitioneassist in the way he
appeared to, the practitioner said:

... we were like trains on parallel lines ... Heught that his contribution

was best made by in some way contributing towaetsappeal. ... I've

seen documents where Tom has said a lot of thifgeshwl don't agree

with, and certainly don't accept, in some cases,description. | had no

intention whatsoever of assisting in the appealjudt wasn't something

that | intended to do, nor did | believe | was ggp&d to do so, because |
wasn't an Indonesian lawyer.
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The practitioner's constant reference to his natgoable to assist
because he was not an Indonesian lawyer nor expértionesian law is
not convincing. On a number of occasions (reporis30 May and
14 June 2005) when Mr Percy was asked by joursaébiout what he
could do to assist from Australia, Mr Percy gaw@avincing explanation
as to how a senior Australian criminal lawyer miglntribute to the
appeal proceedings in Bali. We have no doubt kaPercy genuinely
believed that this was the position and that tleettioner and he were in
a position to make that sort of contribution inat&n to Ms Corby's
appeal. As noted, the practitioner had been embamassist his ‘client’
Mr Rush, in relation to his proceedings in Bali,cdearly the practitioner
believed he was in a position to make a contrilmutmproceedings there.

The involvement of the practitioner in the Austali ‘team'’
assisting on the appeal is further evidenced inrélgeest for, and the
practitioner approving, an email letter by Mr Davit® the Bali legal
team following Mr Percy and his return to PerthheTletter dated
30 May 2005 reads in part:

You know we will do all we can to help you in angywou think is useful
or relevant.

You will recall that | will be the contact pointf@ur team here in Perth.
Please make available to us as soon as convenm#$ible a copy of the
reasons for decisions and your closing address.

The evidence shows that a draft of this propostdrigvas emailed
by Mr Davies to Mr Percy who responded for Mr Davi® 'run it by
Mark first'. Some moments later it was forwardedhte practitioner. An
hour later it was sent to 'Lily and Vasu'. In hlstness statement,
Mr Davies says he did not get the practitionersprapal. Under
cross-examination, Mr Davies said he thought it wsent without
approval, because he 'speculated' that the poaaitiwvas not there. In
fact, the practitioner was prepared to concedehtbairobably did see the
letter before it was sent. Asked as to his undadihg of the
practitioner's role, Mr Davies said that he unaergtthe practitioner was
representing a government Minister. Asked whyi$ tvas so Mr Davies
would seek the practitioner's approval to the fethdr Davies said the
practitioner was 'a leader in chambers, so he'sezard in aspects of the
matter, and I'd been instructed to do that by Ta@my' Asked about the
reference to 'the team' he said he meant himselRévicy and Mr Voon.
He said it did not include the practitioner. Mr &ewhen asked said the
'team’ referred to was Mr Davies, Mr Voon, himsalhd 'possibly the
practitioner'.
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We have little doubt in these circumstances thatfant the
practitioner did read the letter and signify somoent of approval and we
so find. We think Mr Davies' explanation that tpeactitioner was
involved in its preparation or sending based omyh being 'a leader in
chambers' is not credible. Given the requestttiapractitioner approve
the letter and the related evidence we cannot &adbep practitioner's
claim that Mr Davies was not part of any team thacfitioner was
involved in. The practitioner was asked to apprtheeletter because, we
find, he was in the sense described, responsibiethi® work of the
barristers involved. We also find, on the balanfgrobabilities, that
Mr Davies' reference to a team was intended tadekhe practitioner. It
seems to us more likely, and we therefore find, tiia practitioner, as the
person whom the government had first approachedeirmatter to assist
Ms Corby, would have been part of the 'team’' afiethis assistance.

On the following day, 31 May 2005, there is a fertmessage from
Mr Davies to Mr Percy. This conveyed the substanteMr Davies'
conversation with a Mr Wilson about the Corby farsilconcerns as to
the Bali legal team signing up Ms Corby for the egdp Mr Davies raised
the question of their 'engagement’. Showing somescgence in the
matter he asked: 'Do we act for the girl [Ms Corby]the family?' It
appears that email, which the practitioner ackndg#s he saw, led to the
practitioner also speaking to Mr Wilson, because fihactitioner sent an
email later that evening to Mr Percy saying theysttalk' about what
was said between Mr Wilson and the practitionem tle practitioner's
evidence, Mr Wilson's expressed concern was thatChtby was
'surrounded by a bunch of crooks'. Mr Percy dagsrecall whether the
practitioner and he had in fact spoken about tldaversation with
Mr Wilson. As he recalls also, Mr Percy did nospend to Mr Davies'

query.

Questioned about his email to Mr Percy, the phacir accepted
that he probably spoke to Mr Percy about the matfére content of this
email and its imperative language is, we thinklearcindication of the
level of communication which took place between gactitioner and
Mr Percy. There is no obvious reason why he waddd to speak to
Mr Percy about his follow-up conversation (Mr Davidad already
spoken to Mr Wilson), with a member of Ms Corbyasnily, unless the
practitioner and Mr Percy were working closely tibge in their
contribution to the appeal. The practitioner'slaxption in evidence that
he felt Mr Percy needed to know who he was dealittly supports rather
than diminishes the strength of this inference falt, at this point in his
evidence, the practitioner conceded that in thesgrée probably
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continued to present himself with Mr Percy as amteaneaning, in
relation to the appeal.

The evidence shows that at this time the pracgticaso spoke to
another member of the Corby family, Ms Younger. e Tractitioner's
evidence was that she expressed similar conceivs Wilson's.

All of this evidence, and the evidence of whatdweled, is quite
inconsistent with the practitioner's claims in @nde as to:

1)  his role being limited to a go-between in reatto the
Bali legal team's requests for evidence; and

2) Mr Percy being 'window dressing' so the govemmme
might appear to be doing something.

Press release - events of early June 2005
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Also on 31 May 2005, the practitioner prepared astied a press
release including:

In fact at this difficult time they [Ms Corby's spgrters] should not be
speaking to the media at all.

| am referring to the non-lawyer members of hertte

[This case] is about the tragic conviction and isgmment of a young
woman that we are desperately trying to save.

It [adverse reaction to the verdict] makes the tasgk defending
Schapelle Corby more difficult.

It jeopardises her appeal.

It is the Australian government that has obtaingdservices (and that of
Tom Percy QC) and offered them to Schapelle Corltwp ior some

unknown reason was not informed of that offer madeths ago by the
Attorney General to her Queensland lawyers.

This young woman deserves the best chance we carhgr.

The practitioner signed off the release as 'Maréwkll QC'. He
emailed this to Mr Percy the following day.

The release (and several emails between the leasrist Perth) was
not produced to the LPCC by the practitioner inoagance with the
LPCC's summons to produce relevant documents. a#t avremarkable
omission. However, we accept that it was an ogbtsi Notwithstanding
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the LPCC's submissions on the matter, we are reggped to draw any
adverse inference from this.

Questioned about his press release, the practitiwsnd he did not
speak to anyone before issuing it to 'a few medtkets'. His authority to
do so was the general authority he had from thewgoaent. That he had
not stated in the release that he spoke on behé#ieogovernment was a
matter of discretion; his acting for the governmemas 'not something to
go trumpeting around'. He accepted that his igsitirand identifying
himself in it as a Queen's Counsel would give wetghthe comments.
The practitioner’s evidence was that the referdnceve' was a reference
'hopefully to all Australians'. He did not accéipat the reference to the
government obtaining his services and that of Mcy?@C and offering
them to Ms Corby necessarily meant as lawyers. reference to his
services 'meant what he had been asked to do bgavernment'. The
practitioner's assertion at this point in his ewicks that as Ms Corby was
not his client he could make whatever comments iked | without
consulting her, is considered in Part Il of thesasons.

Several of these answers were again evasive andanaall
convincing. In fact, the practitioner repeatedityrhpeted around' to the
media, including in this press release, that heldesh approached by the
Commonwealth government to offer his services toQdsby. Indeed,
the inference fairly to be drawn from the languagsed: 'It is the
Australian government which has obtained my sesviesad that of Tom
Percy QC)' and the timing of the press releasengo@mmediately
following Mr Percy's contact with the Bali legalate and Mr Percy's
media interviews, is that the practitioner was haeéberately asserting
his role in the Corby proceedings. The referemc&ve' more naturally
refers to the lawyers representing her, includimg duthor of the release
‘Mark Trowell QC'. The reference to the governmmaaking the services
of Tom Percy QC and the practitioner available te Gbrby clearly
means legal services. In the practitioner's cpsnbmissions on the
press release, it is suggested that the statememes merely comments
and opinions not made by the practitioner as Mb¢srawyer, but those
which any member of the profession might make. @ndontrary, on a
fair reading of this document, we think the praotier is in substance
asserting by this press release that as one oflégal' members of
Ms Corby's 'team' he was in a position to speakh&omedia, whereas
non-legal supporters were not.
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We mention that this press release is the fir¢hefeight disclosures
the subject of the application. For reasons erplaiit does not fall to be
considered in that context.

On the following day, 1 June 2005, shortly befarethp to Bali, the
practitioner spoke to members of Ms Corby's familg, assume to advise
them of his visit. Also on this day it appearsttives Corby spoke by
telephone to Mr Davies. He could not recall whethé was in relation
to his visits to Bali. The practitioner says heswent aware of this call.
Mr Percy was.

Parts of the press release were quoted in the mebiaa media
report on 1 June 2005, Mr Rasiah is quoted as gayiat he and Lily
Lubis had meet with Mr Percy but would not be giyvimp control of the
case: 'We will consult them, but no orders sorrifhe practitioner is
guoted as responding that Mr Percy and he had ne&wended to
represent Ms Corby at her appeal nor to "issue retde Further,
‘Mr Trowell ... says 'the barristers' [Mr Percy's atie practitioner's]
expertise, advice and contacts would be of valutaécappeal.’" There is
then a direct quote: 'We have been promised vanmatgrials relating to
the conduct of the trial, but as yet have recenvaithing.' The practitioner
challenged the former statement as not being &tdipeote. He was not
sure he said it in those terms. It is an indicpadte followed by a direct
guote bearing on the same subject. Thereford@rcontext of the article
and given similar statements by the practitionegarding his role in
contributing to the appeal, we find that the ptamter made a statement
to this effect.

Also on 1 June 2005, the practitioner spoke byptedee to a radio
interviewer. Comments made in this interview dre $econd of the eight
media disclosures complained of in this applicati®e find that
statements to this effect were made, as the poawit admitted in
evidence. However, for reasons explained beloey tho not fall to be
considered in that context. Asked about variouttars the practitioner
answered:

.. it was the Australian government, the Federtibriey-General who
approached me and Tom Percy to offer assistanc&chapelle Corby
[and] the Attorney-General's office which has pd®d the funding for the
Indonesian lawyers.

And later:



231

232

233

234

[2009] WASAT 42

When the Attorney-General approached me, he shabK; I'm concerned
about her welfare. Would you be prepared to hel§®'l got Tom Percy
on board and we're both in, not a problem. SheAuwstralian national in
trouble in a foreign country, more than happy ttphe

The practitioner also used the opportunity agaimispute that he
was 'issuing orders'. He was asked by the jownhalhether he had
spoken to Ms Corby's so that 'you are now with yoolleague from
Perth, acting on her behalf'. The practitionepoesied:

... But on the one hand we have reports saying,ll;\We are happy to

accept the advice of Percy and Trowell, but theyret going to give us
orders and we are not going to just do what thegtwa to do.” Now, I

made it perfectly clear, this wasn't a case ofrgjworders. | also made it
clear it is not about the lawyers, it is about $ehie Corby. We don't
want to get dragged into a situation where ther@ ¢@mpetition between
her legal representatives as to what should orldhvioe done.

And a little later:

We have been promised a whole range of materiaatalhat happened
at the trial. So far, we haven't got them. Thay, STrowell and Percy,
yes they can be part of a group of people we takeca from." Well
okay, we're big boys, we can take that, it is rtoaiLd our egos.

Towards the end of the interview the practitionetded the
provocative statement that the spokesman for thé Bgal team,
Mr Rasiah, was not a lawyer and that the practtiothought only the
lawyers, himself included, had something to conteb This appears to
have led to Mr Rasiah's outburst on 2 June 2006\)e

Cross-examined about these statements, the poaetitmaintained
that whilst they reflected the position that Ms Bomwas the ultimate
beneficiary of his support that did not mean thatwas acting for her'. It
was put that these statements reflected the poshet Mr Percy's and the
practitioner's services were part of what was beaffgred by the
government. The practitioner denied that: 'whas Wwaing offered was a
chance for her team to have a direct line of comoation to the
government to improve Corby's position.! Asked thbethe ‘competition
between her legal representatives' was a refeteno@mpetition between
the Bali legal team, and Mr Percy and the practérp the practitioner
seemed to acknowledge this, but said this wasephehe conversation
made at a time he was preparing for court andléated a poor choice of
words: 'l was never her legal representative’. Helit asked the
practitioner why, when directly asked whether hesvmaw acting for
Ms Corby, he did not simply say 'no’. There wassatisfactory answer.
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The practitioner denied he was implying that Mrdyeand he were acting
for Ms Corby. We think it fair to acknowledge thattno point in these
media statements did the practitioner refer to M&§ as his client;
although neither did he refer to the governmertisiglient.

When cross-examined about the ‘range of matehal$iad referred
to, the practitioner explained that this was tlaagscript of the trial and the
decisions of the judges. He said this was somgtthat Mr Percy and
Mr Davies had an interest in and if he could 'hélat along' he would.
The government's purpose in involving him was utiely to benefit
Ms Corby. Asked about the reference to 'the gneapake advice from'
he denied this conveyed that they were prepargd/eadvice to the Bali
legal team. He denied also that in requestingrhterial, he was giving
the impression it was to assist Ms Corby.

We think the practitioner's evidence quite uncoowig. It appears
reasonably clear to us that the role the praceti@nd Mr Percy assumed
was to offer their assistance as senior crimingigiars in the preparation
or finalisation of the appeals, including facilitg any requests for
evidence. The practitioner appears to have takenview that this
assistance did not constitute acting for Ms Corbghsas to attract any
duties owed by him as a lawyer. We think that dddton is
misconceived.

There was a report in the Western Australian oariz 2005, the day
before the practitioner left for Bali, apparentillbwing the interviews
with the practitioner and Mr Percy. There is arehce to the Bali legal
team making a 'scathing attack' on Mr Percy and pfaetitioner. It
guoted Mr Rasiah saying the Bali legal team wasid&mning rejecting the
help of the practitioner and Mr Percy because dflipuicomments they
had made about the case: 'All we wanted was fan tteehelp us'. And:
‘What is the point of attacking local lawyers? Akimg me?' The article
also includes a response from Mr Percy:

Percy ...said he was not aware of criticism from Corby's Rayal team.

"They expressed not the slightest reluctance to hes,said. "... The last
time we heard from her lawyers, they were very esitistic’. He and
Mr Trowell had spoken to Corby's sister, Mercedes] had a line of
communication with Corby. The pair were waiting @rranscript of the
judgment last Friday and were prepared to advigeBad lawyers on

tactics, evidence and presentation of the casee'réhnly here to help,”
[Mr Percy] said.

Questioned about this, Mr Percy said he believed ‘tme of
communication' was a reference to Mr Davies' tedephconversation
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with Ms Corby on 1 June 2005. The reference ttitts, evidence and
presentation' was the practitioner's and his respoto journalists
suggesting they knew nothing about Indonesian lad therefore had
nothing to contribute.

This newspaper report led Mr Davies to suggest td’btcy and the
practitioner on 2 June 2005, both a letter to thé Bgal team regarding
what 'we' were endeavouring to do, and arrangindvi® Corby to direct
the Bali legal team to cease public comments. dsponse to this
proposal, the practitioner 'absolutely agree[dQuestioned as to his
‘agreement’, the practitioner suggested this wdsegna matter for
Mr Davies. Further, he denied that the 'we' reférto Mr Percy,
Mr Davies and him. However, it seems perfectlyiobs to us on this
and the related evidence that the practitioner @gally involved in the
assistance offered and in fact the reference irethail to ‘we' did refer to
those three Perth barristers.

We mention some further media statements of MryPeglevant to
the role of the Perth barristers. In a radio wieaw on 14 June 2005,
Mr Percy was asked what he and the practitioneldcbung to the table'
despite neither being experts in Indonesian law.rélied:

Experience of about 50 years, experience in ditfiappeals, knowing
what grounds are likely to get up, which are conghjefatuous, ones
which we have our own understanding of as how to them, how to
phrase them, the way in which tactically you camthe appeal. There's a
number of things which are somewhat intangible dones but
sometimes quite palpable.

It was suggested this was in Australian law. Hpoesed:

| think these things transcend boundaries. We tmgh know the case
law over there ... I've worked with internationailvyers at a number of
levels and everyone can bring their own respeotiszloms to bear in
relation to appeals. It's not like we are sayirg kmow the ins and outs
and the technicalities and loopholes, it's justding an appeal in relation
to fresh evidence and in relation to the onus daddsard of proof, to see
whether they got it right over there. There's s@uggestion that they
didn't

Mr Percy supported this position under cross-exaton. As
mentioned earlier, this seemed to us a reasonargugasive explanation
as to what contribution the Perth barristers, idiclg the practitioner,
understood they might make to the appeal and wbatribution they
might in fact have made. We infer from some of fhractitioner's
comments to the media, for example, referenceeaddrristers' expertise
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and experience and the practitioner's acceptanca bfief to act for
Mr Rush, that the practitioner also shared thiswas to the nature and
value of that contribution. Mr Percy said thosentdbuting to the
50 years experience were the practitioner, himsell Mr Davies.
Mr Percy suggested at this point they were not sadgi Ms Corby,
although she would receive the indirect benefittlodir advice. He
referred to Mr Nguyen as the 'ultimate beneficiafyhis advice although
he was never acting for him, then volunteered:WElband myself were
never acting for Corby'. For his part, the pramier said that he did not
know Mr Percy had said this to the journalist. Rércy could not speak
for him. He had a different role from Mr Percy.héel problem with this
evidence is that there is nothing in any of thetemporaneous accounts
which supports it and a great deal in which thectiiraner represents
himself as proposing to work with Mr Percy on tippeal.

We mention finally in this context that Mr Daviesasvdescribed in
an ABC media story on 30 May 2005 as being 'a jubmrrister to the
two QCs', being the practitioner and Mr Percy. Ddwies later so
described himself in an email on 10 June 2005.s Was apparently to a
witness he was proofing in the matter. He saic¢ddwdd not send on the
further information she provided 'except to my teaders Tom Percy QC
and Mark Trowell QC." Mr Davies at first acceptétht this meant
Mr Trowell was his leader in relation to the Corlmatter. Asked to
repeat his answer, Mr Davies then said he meantivins leaders in
chambers. We reject this suggestion. Shortlyedifézr he said he had
sent it to the practitioner to keep him informedwfat he was doing as he
had been asked by Mr Percy to keep the practitiofermed of emails
he was sending on the Corby matter.

Conclusion - did Ms Corby become a client of the m@actitioner on
29 May 2005?

244

There are several observations we would make alheuevidence
concerning the involvement of Mr Percy and Mr Daviand their
communications with the practitioner. First, weem that there was a
degree of informality about the practitioner's ida by the government.
This is seen in the practitioner's involvement af R&rcy and Mr Davies
without reference to his ‘client’, the governmeBiecond, we accept that
this informality is reflected also in the extentvbich the practitioner and
Mr Percy (and Mr Davies) regarded themselves aaguetith a measure
of independence in their joint endeavour to askistCorby. Third,
however, we do not accept the evidence as totfieetl communications
between Mr Percy and the practitioner. We thinkdst unlikely given
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their physical proximity, mutual friendship, thegidee of publicity the
case was generating including in relation to thethPdarristers'
involvement, and their common objective in respogdito the
government's request and assisting Ms Corby, tleset lawyers did not
have considerably more contact with each other tther evidence
suggests. We think it very likely, and we thereféind, that the 'team'
that each of the barristers talked about inclutiedoractitioner. We think
the practitioner tried to distance himself from therk and public
statements of Mr Percy in order to avoid the ingilans of what
Mr Percy told the media about 'their' assistancthénappeal. Similarly,
we think the practitioner sought to distance him&eim the work and
email communications of Mr Davies to diminish theplications arising
from these as to the practitioner's involvemerthmappeal. We have set
out the evidence on these matters in some detzdluse we are conscious
that in this respect we are making findings comttarthe evidence of the
practitioner and to some extent Mr Percy and MriBsv

The issue remains whether the statements and cootliutr Percy
and Mr Davies in their meeting with the Bali legaam on 29 May 2005
operated to create a relationship of lawyer andntlias between the
practitioner and Ms Corby.

In relation to this issue we mention the followingirst, the evidence
shows that the Perth barristers did not plan totrtie Bali legal team
during their visit to Bali. They were contacted llercedes Corby, we
assume on behalf of Ms Corby, in relation to Mrdyear offer to assist,
and asked to discuss the matter with the Bali legmin. They then met.
Second, we think in those circumstances the Bghlleeam had implied
authority to retain the Perth barristers, includihg practitioner, to assist
on the appeal. This was to be at no cost to M&yoiThird, we think
Mr Davies' email letter to the Bali legal team @oliing their visit and its
reference to the 'team' was intended to includethetitioner and that the
practitioner by some means approved that letteourtR, there was no
evidence to suggest that prior to his visit Mr Rehad some form of
formal authority to bind the practitioner to a tedaship with Ms Corby.
Fifth, however, the fact that the relationship afrister and client may be
created informally, without the need to show a @it means also we
think that it might be created by someone such sdieitor (or as in this
instance, another barrister) on behalf of a bamistithout showing that
such person had formal legal authority to contract behalf of the
barrister. So for instance, the evidence of bdth practitioner and
Mr Percy reflect the position that through the agyeaof the practitioner,
they regarded Mr Percy as engaged by the government
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However, the relationship between lawyer and clienist still be
capable of being regarded as 'consensual’. The iss whether the
circumstances of the meeting between Mr Percy an®&¥ies and the
Bali legal team, taken together with Mr Daviesldwl-up letter approved
by the practitioner, may be said to have constitua@ agreement or
understanding on the part of the participants ttajractitioner was to be
engaged, necessarily, in the circumstances, witiP&icy and Mr Davies,
on behalf of Ms Corby to provide legal serviceshwrespect to her
appeal. There is indirect evidence that the Bagal team at the meeting
did agree to accept the barristers' offer of amstd: see Mr Davies'
memorandum and email letter dated 30 May 2005 andPdvcy's
statement on 2 June 2005 that the Bali legal teane Wery enthusiastic'.
The real difficulty lies in the lack of direct exdce from either Mr Percy
and Mr Davies, or from the Bali legal team, tharéhwas any intention to
include the practitioner in the offer of assistance

On this state of the evidence we are not prepavetintd, on a
balance of probabilities and having regard to tleguirements of
Briginshaw, that the practitioner's engagement by Ms Corby eféected
by Messrs Percy and Davies at the meeting on 29208%. We do not
understand that their involvement at this meetioglat add to the case of
Ms Corby being a prospective client in these cirstamces; that is, we
think the cumulative evidence to this point is alssufficient to establish
that relationship.

The practitioner's visit to Bali on 3 June 2005 -June 2005

249
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The LPCC's alternative case is that Ms Corby rethirthe
practitioner either during the practitioner's megtwith her Bali legal
team on 3 June 2005 or during the practitioner'stimg with Ms Corby
on 6 June 2005. It is again necessary in thesgirastances to have
regard to the practitioner's evidence tested ag#mesaccepted facts, the
contemporaneous documents, the practitioner's inssptetter and the
probabilities.

On about 27 May 2005, a member of staff of the Depent of
Foreign Affairs asked the practitioner whether haswvstill prepared to
assist. The practitioner indicated that he wase officer advised that
Ms Corby had asked to see Mr Percy or the prangtio This is the
sequence as the practitioner describes it in hdeace. At this time also,
DFAT referred to the practitioner an offer of atmige from Mr Hutapea,
a senior lawyer from Jakarta. Mr Hutapea had etfdp assist the Corby
legal defence efforts on a pro bono basis througd Australian
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government, he having heard that it 'had made adail2 QC's to assist
with the ongoing defence of the case': see em#ddal May 2005 to the
Australian Embassy Officer forwarded to the pramtér. In evidence,

the practitioner disputed this characterisationvbét the government had
offered but said he nevertheless put Mr Hutapea'senforward without

correcting this (apparent) misconception.

The practitioner then made arrangements to visiQdiby in jail in
Bali. In the practitioner's witness statement ael $iis sole purpose for
agreeing to see her was to reassure her that therrgoent had not
abandoned her and to re-assure her that it wagatée in her fate.

We describe the practitioner's visit to Bali ande tlevents
immediately following his return by reference te tBub-headings from
the practitioner's witness statement.

Practitioner's meetings with Bali legal team on 3 Une 2005

253
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In his witness statement the practitioner says émather barrister,
Mr Laskaris, then working as his junior on a casePerth, asked to
accompany the practitioner to Bali. The practiéosays in his witness
statement he was happy for the company, but Mramskwas not
essential to the trip nor was he in a position tierolegal assistance
because like me he was not admitted in Indonesfarottiar with the law
in that jurisdiction’. The implication from the wahis is expressed,
confirmed in the practitioner's oral evidence,hattMr Laskaris was not
accompanying him to Bali as his junior in relattorthe Corby matter.

This account of Mr Laskaris' involvement appearsxaeptional. In
our view however, it cannot stand when regard id ka what the
practitioner stated about Mr Laskaris' status a¢ time and the
probabilities of the matter. In the practitionerssponse letter his
solicitors say: 'Together with Philip Laskaris as junior, Mr Trowell
traveled to Bali on the long weekend of 3-6 Jun@320 It is difficult to
read this as other than Mr Laskaris went as hisojum relation to
Ms Corby. So much was admitted in the practitisne¥sponse. Asked
why, if this account was wrong, he did not corrdas version in his
response letter, the practitioner said in effeat thdid not appear to him
to be important. That answer again does not peowadsatisfactory
explanation. In his later solicitors' letter dagbApril 2007 to the LPCC
the solicitors say 'Mr Laskaris agreed to assistatiant in the matter' (he
was not cross-examined on this).
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It appears Mr Laskaris accompanied the practitiooer all his
professional engagements in Bali over the long wedk In both his
response letter and his witness statement, in thetifponer's description
of their meeting with Ms Corby and what was saidhéo, the practitioner
constantly refers to 'we', meaning Mr Laskaris amdself. He
specifically says that Ms Corby told Mr Laskariddamm that she knew
that 'they' could not represent her in Indone3ike practitioner would be
unlikely to have so described matters if Mr Laskavas with him at the
prison merely as a travelling companion. Mr Laskasias interviewed
iImmediately after the visit and spoke about 'thasgit and working with
the practitioner.

Moreover, in the practitioner's letter of 21 JuB@2 to Mr Hutapea,
the practitioner says '[Mr Rasiah] raised that esswmith my junior
Mr Laskaris and me when we visited Bali a few weais." We mention
also, although it carries limited weight, that thetter from the
Attorney General of 10 June 2005 commends the ipomar ‘and his
junior Mr Laskaris'.

Mr McCusker in his closing submissions said of Miskaris: 'He's
been described as a junior in the sense he wasi@ joecause he was
junior, not only in years and in terms of practibat also he often did act
as his junior in trials, | understand." That expl@on does nothing to
allay our concerns.

Having regard to the evidence, we think it probabid find that the
practitioner held out and regarded Mr Laskaris iasjunior with respect
to his dealings with Ms Corby and the Bali legahrte over the long
weekend of 3-6 June 2005.

It seems to us improbable that if the practitioiveas seeing
Ms Corby merely as the government's messengeffantéo pass on the
government's message of support, that he wouldnger for' (per his
statement) Mr Laskaris to accompany him or thatLikkaris would, at
his cost, have agreed to travel to Bali in the rofea messenger's
companion.

In his witness statement, the practitioner says dahahe morning of
his departure, he spoke on the telephone to MraRasgho said he did not
want the practitioner to come to Bali. The praatiér says he responded
that he had been asked by Ms Corby to meet himtamds his intention
to do so. The practitioner says he does not redall initiated the call. It
seems likely that the practitioner did so. It i3 apparent otherwise how
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Mr Rasiah would know that the practitioner and Miskaris were coming
to Bali to see Ms Corby. That call would also explhow Mr Rasiah

knew the time of the practitioner's arrival in Bahd was there to meet
him.

This conversation with Mr Rasiah is put this wayhe practitioner's
response letter: 'Mr Rasiah endeavoured to persiaderowell not to
visit Bali. The indication to Mr Trowell was thatNRasiah was desperate
to prevent Mr Percy or Mr Trowell from giving adeicconcerning
Ms Corby's appeal because he saw them as a tlordas$ control over
Ms Corby'. This statement implies as the purpdsée practitioner's
visit his giving advice to Ms Corby in relation toer appeal. This
paragraph is not included in the practitioner'sness statement. This
omission, taken with the other changes we iderftiyn his response
letter and the evidence generally, is because, nier,ifaced with the
charge that Ms Corby was his client the practittgoaight to diminish his
role as an adviser on the appeal.

On the evening of their arrival (Friday, 3 June20the practitioner
and Mr Laskaris were met at the airport by Ms Ludmsl Mr Rasiah and
invited to dinner. The practitioner says thatatdmot been his intention
to meet them in Bali. This seems a little odd,egithe practitioner's
repeated claims in evidence that his primary raks vo facilitate requests
for evidence from the Bali legal team. Moreoveg, Was carrying the
proposal from Mr Hutapea, forwarded by DFAT, that Nutapea be
involved in the appeal. In a radio interview aftkeir return to Perth,
Mr Laskaris described their purpose as persuadiagBali legal team to
bring in a senior appellate lawyer from Jakarta.

In his withess statement, the practitioner saysahthe dinner, when
he raised the subject of an appeal, Mr Rasiahtkaidppeal would only
be resolved by the payment of money to lawyersjaddes and that the
government would need to use its political influencThe practitioner
says he informed Mr Rasiah that the Australian guwent would never
pay bribes nor use its political influence to ifdee with the legal process.
The practitioner also raised the subject of agsigtafrom a senior
advocate from Jakarta, mentioning the name of Mapkea. He invited
Mr Rasiah to detail any requests for assistancehandgould convey them
to the Justice Minister. When Mr Rasiah said heé dot want the
barristers to visit Ms Corby in prison in his absenthe practitioner says
he explained that they were not visiting her asyw to discuss her case
or give any legal advice, but simply on behalf d&fe tAustralian
government to see what it could do for her.
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The account of the discussions concerning the &@pehe meeting
in the practitioner's response letter is quiteedéht, the differences being
significant. It is there said: 'Mr Trowell was aous to discuss the appeal
with a view to coming to terms with the extent tbigh any assistance
might be provided." The practitioner's evidencetlis aspect of the
meeting was confusing. He was asked first whedtleenad been anxious
to discuss the appeal. He responded: 'Didn't madtene, because they
had it, | assumed under control, and it wasn't parny brief to prepare
the appeal." This was inconsistent not only withresponse letter but his
earlier media statements in which he had complaioeddelays in
receiving the transcript from the Bali legal teanfihe practitioner then
continued: 'Of course | was interested." Whenréhevant passage in the
response letter was put to him, the practitionéd: s&ell ... maybe |
thought | was anxious in 2005. I'm not so sur¢hat now." Questioned
later by the Tribunal, the practitioner confirmée effect of his statement
in his response letter. In a later conversatiothwa journalist on
22 June 2005, the practitioner said in relationttis meeting: 'l kept
pushing them to tell me what they saw as the bestngls of appeal.' In
the practitioner's solicitors' letter to the LPC@&tetl 24 April 2007, the
practitioner says: 'Mr Rasiah said to the pract#iohe would welcome
any help and would send through [to the practitiptiee appeal papers.’
For reasons earlier expressed, we think the pi@otits account of the
matter in his response letter a much more reliedterd of events and of
his state of mind than his evidence three yeaes.lat

Questioned by the Tribunal, the practitioner saat tat the meeting
he had not asked for the transcript of the trizldose he was aware at that
time that Mr Percy had requested this. Contrarythis, Mr Percy's
evidence was that although he did not recall wiafaractitioner told him
following the practitioner's visit, he added: 'jtst that we were going to
get the transcript hopefully.’

The other matters mentioned in the witness stateowcerning the
meeting are addressed in the response letter, exigpificantly, there is
no mention of the practitioner explaining to Mr Rdisthe limited purpose
of their visit to Ms Corby ('not as lawyers'). $tseemingly self-serving
evidence appears at odds with his evidence ofhimated' conversation
with Mr Rasiah on the previous day, when he toldRdsiah that he was
visiting Ms Corby, at her request, whatever Mr RAS objections. There
Is nothing in the practitioner's subsequent medjorts, including the
report immediately following their meeting, whichggests he was 'not
visiting her as a lawyer to discuss her case ax giw legal advice'. With
reservations, we are prepared to accept the poaetts evidence that the



267

268

269

270

[2009] WASAT 42

statement was made, but only to answer Mr Rasa@jéction. Having
regard to the other evidence, we do not thinkflected the practitioner's
state of mind.

On Saturday 4 June 2005 the practitioner spoke joumnalist with
The Sunday Times. This included a report on tleetgioner's meeting
on the Friday:

Mr Trowell told the Sunday Times last night, "Hegéal team has given us
a shopping list that they want me to present toAhstralian government.
It is a list of evidentiary matters that they waatexplore. Mr Trowell
said he had frank discussions with the legal tedssues that may have
divided us have been ironed out."

We mention that statements alleged in this conviersawith the
journalist (not here quoted), published on theolelhg day, constitute the
third of the disclosures the subject of the appilbce These statements,
admitted, were as to the request for evidence,tkigaperformance of the
Australian police and customs had been first tagg, once the appeal was
lodged it could not be changed, that the practiohad arranged an
advocate from Jakarta to assist Ms Corby and theCbtby faced the
possibility of losing her life. For reasons expkl below this disclosure
does not fall to be considered in that context.

The practitioner was questioned about this repdte said that he
regarded the problems as having been ‘ironed wottyithstanding his
evidence as to the request for bribe money, bedariieought that he had
got the message across that the government woulthenparty to that
purpose. He did not recall what specific 'problégmias he was referring
to. He did recall: 'There had been unpleasantmesise media, mostly
from Vasu Rasiah, who resented any intrusion ihi@ ¢ase which he
controlled’. We believe, having regard to the ek of the dispute in
the media on the subject immediately precedingpitaetitioner's visit,
that 'the problem' was the role of the Perth biamssin assisting on the
appeal. The practitioner said that the requesafshopping list' of items
of evidence was made orally at the meeting on Fr&ldune 2005. Asked
what authority he had to disclose that request fktsCorby's lawyers to
the media, the practitioner said that Ms Corby wasshis client, he was
not part of her legal team and further, the faet ttlequests for evidence
had been made was already in the public domain.

The practitioner also spoke to the ABC on Sundayrte 2005. The
report includes: 'Mark Trowell says he is happyfi@r assistance to the
legal team drafting an appeal against her [Ms Cs[l80 year sentence
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for drug smuggling." The practitioner denied mgkihe statement which
he said was not a direct quote. Given the extemthich he is quoted in
the report, the relationship of this statement whihse quotations and the
fact that the statement is an indirect quote thatansistent with other
comments to the media by the practitioner, we thinkrobably was
made. He was taken to a statement which was atdjtete: 'l want to
listen to what she has to say. | want to reasharethat her team that
includes both the Queensland lawyers, that incluthes Indonesian
lawyers, that we're all trying to help her." Thagtitioner denied that the
reference to 'we're' included him as part of hante We think this again
strains the ordinary meaning of the passage.

The practitioner says in his witness statement thatthe following
day, he rang Senator Ellison, the Minister foridaestand informed him of
the meeting and Mr Rasiah's suggestion of the gowvent providing the
money for bribes and its use of political influencéhe practitioner says
he was told to reject the proposal in the stronggshs. They agreed it
was in the interests of Ms Corby and the Australgovernment to
publicly express confidence in the integrity of thedonesian justice
system. This conversation is not referred to & ghactitioner's response
letter. The practitioner said he had recently besninded of the call by
Senator Ellison.

Asked about the matter by the Deputy Presidentpthetitioner said
that he cannot recall whether he passed on theagaést for evidence to
Senator Ellison. Asked why he did not do so whenaler conveyed the
substance of the draft letter to the governmensamne time thereatfter,
the practitioner said that: 'the priority was thigempt to shake [the
government] down for money.' On the evidence dpisears to have been
the practitioner's focus rather than that of theegoment which appears
to have done nothing about Mr Rasiah's suggestitm.fact the only
reference to the practitioner doing anything in tia¢ure of assisting in
the provision of evidence from the government appéa his letter to
Mr Hutapea of 21 June 2005, after the appeal hah bedged. This
evidence suggests, as does the response lettethéhpractitioner's role
as a 'go-between' assumed much greater signifigartue evidence than
existed in fact.

Senator Ellison was interviewed on 6 June 2005. avéegorepared to
accept the transcript of the interview at face galithough there is some
doubt as to its exact provenance. It is some ecelef how a Minister of
the government, speaking on its behalf, saw thegouent's position and
the role of the practitioner. The interviewer asks
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[O]ne of the two QCs now working on [the] defendéark Trowell, a
close friend of yours, told us here at Sky Newsatothat he's asked you
for various pieces of information to help with happeals, what
information is he seeking and will you be helping?

Senator Ellison answers:

Well, I understand Mark Trowell's in Bali at the ment and has not yet
returned to Australia. | spoke to him before He &ad indicated that the
government stood ready to assist in whatever wagoitld within the

confines of the law, and he indicated that he wadal& to me on his
return. Both he and Tom Percy are eminent crim@als, | know them
both well ... and we're very happy to see that'teeyow providing legal
advice to the Corby team.

Shortly thereafter, he continues:

Well that's a legal question you'd have to addtesslark Trowell and
Tom Percy who are handling the appeal ... the govemmoesn't involve
itself in the running of the appeal.

The practitioner was asked about the first statérard whether he
had said anything to Senator Ellison that wouldl lean to believe that
the practitioner was providing legal advice to tGerby team. The
practitioner answered: 'l wouldn't have thought because | never
believed that | was." As to the second matter pttaetitioner said he had
never said anything which would suggest to the ®enthat the
practitioner was handling the appeal.

Standing alone, this evidence of Senator Elliscol®mments would
not count for much on the issue of whether the tgiager's role was to
provide legal advice to Ms Corby. It carries moxeight however
because it is consistent with other contemporanaggsunts, including
from the practitioner.

Conclusion - did Ms Corby become a client of the m@actitioner on
3 June 20057

278

We find that at the meeting of 3 June 2005 thetjpi@uer in effect
offered to provide legal assistance to the Balialeggam. He also
suggested to the Bali legal team that it might wesleonsider employing
a senior advocate for the appeal and suggestedutéipida. Further, the
subjects discussed included the merits of the apiheaevidence the Bali
legal team sought from the Australian governmerd #me financial
assistance it sought. There were strong grounda®ntend that, in the
circumstances, these were matters which the poasitwas under a duty
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to keep confidential. The issue on the applicahomwever, is whether
this duty arose because what was said at the meetmstituted
Ms Corby the client or prospective client of thagditioner.

The practitioner's evidence is that the sole pwpafshis visit was
merely to convey the government's message of stuppéfter careful
consideration, we do not accept that evidence Isecduis inconsistent
with so much of the other evidence to which we haferred and to the
probabilities of the matter which we have outlinéfe think that he went
because of Ms Corby's request to see a Queen'ss€loaimd pursuant to
the government's request to offer her legal adwacel assistance.
However, the practitioner's evidence as to whaRdsiah said during the
telephone call on 2 June 2005 and at the meeting &ume 2005, to the
effect that he did not want the practitioner megtMs Corby, is not
consistent with the Bali legal team dealing witle tbractitioner on the
basis that Ms Corby was his client or prospecthant

On the state of the evidence we are again unaldertclude with the
sufficient degree of conviction on the balance afbabilities, that the
outcome of the meeting between the practitioner MndRasiah and Ms
Lubis was that there was some agreement or unddmta that the
practitioner was engaged on behalf of Ms Corbydsish in the appeal.
On the practitioner's account of what was saidether not sufficient
evidence to conclude that such was the intentibjgatively determined,
of those present at the meeting.

The remaining question in this context is whetler ¢ircumstances
up to 4 June 2005 were such as to constitute MByCar prospective
client of the practitioner. There is much supptwt the LPCC's
contention in this respect. The difficulty is thienited evidence of
Ms Corby's attitude beyond her request to seeretiponer. In the end,
we do not feel an 'actual persuasion’, somethimgefi than a ‘wavering
finger', that Ms Corby was a prospective clienthet point. We mention
that this specific finding affects the third disslwe made on 4 June 2005.

Meeting with AFP, media and consular officials on 4une
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In his witness statement the practitioner says eha4 June 2005 he
met with the AFP Liaison Officer, the Australian rGol and media
representatives.

The practitioner also refers to a meeting with arpalist who told
him that she had a conversation with one of theridisCourt judges in
Ms Corby's trial. The judge had told the journalisat he was aware of,
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and upset about, Mr Rasiah's attempt to bribeutggs and prosecutors
in the case. A similar statement is made in thetdroner's response
letter.

In the course of being questioned about this ceateEm, the
practitioner revealed that on the Saturday Mr Laskand he had invited
the media in Bali for drinks at the house whereytivere staying, as he
said, to find out what was happening concerning Qdeby's case.
Although the practitioner disputed that he was hsesking media
attention, we think this fact is further evidencoggorting our finding that
the practitioner in fact sought out and encouragedlia attention. In
answer to a question from the Deputy Presidenpthetitioner said later
that part of the purpose of his trip was to see'badeen with' Ms Corby.

Meeting with Michael and Mercedes Corby on 4 June
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The practitioner says in his witness statement kakaskaris and
he also met with Mercedes Corby and her father Bg€iCorby on the
evening of Saturday 4 June 2005. They spoke attamutcase and the
problems the family were having with the Bali leg@am. The
practitioner says there was at this meeting noesigmade, nor did he
offer, to provide legal assistance to Ms Corbyhw Bali legal team. He
said that the purpose was only to give some reassear that the
Australian government would do what it could toistdser.

The practitioner said under cross-examination:

They wanted to ask me things ... about the app&all a&ouldn't answer
that because | just didn't know, and never did, atmld them that the
Australian government had funded the Bali lawyers.

The practitioner was taken to a news report onu2# 2005 in
which the reporter states that: 'Mark Trowell hagg an undertaking to
Schappelle's family that he'll assist in any waggiole. He believes he
can maintain a working relationship with her Balwvlers." There is then
a reference to the practitioner and an attributatement: 'If you bear in
mind that you're working for Schapelle Corby yom eeork with anyone.
She's the focus of our attention." Examined os, titie practitioner said
he did not recall giving such undertaking. In bdicitor's letter to the
LPCC dated 24 April 2007, the practitioner said irthdiscussions
concerned the circumstances of her arrest and wepdrom Australia.
In re-examination the practitioner said, for thestfitime, that he did not
tell the family that he was going to act for hempoovide legal assistance.
We reject that evidence. It is inconsistent eveith whis witness
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statement. To the extent relevant, we think os thidence that it is
probable that he did tell the family that he woaksist Ms Corby in any
way possible and that he meant in his capacity lasvger. So much is
consistent with what he said in his response latbeut telling Ms Corby
they ‘'would help in any way they could'.

In his solicitors' letter dated 24 April 2007 toeti.PCC, the
practitioner suggests this meeting on 4 June 2085 a@ncerned with the
possible grounds of appeal. The conversations th@ most part
concerned the circumstances surrounding Ms Corbgfsest at
Denpassar Airport and her departure from AustraliaThat is not
consistent with the practitioner's evidence thatgurpose in visiting Bali
was related to giving some assurance to Ms Corbyhenpart of the
government.

Conversation with Mr Rasiah on 5 June

289

In his witness statement, the practitioner recouhtd Mr Rasiah
invited Mr Laskaris and the practitioner to his kedor a barbecue dinner
on the Sunday night. He said in evidence he hadiffioulty with dining
with him, given the presence of other guests. Msi&h collected them
and drove them to his place and during the tripadiagain the question
of money for bribery. The practitioner says hedtdlir Rasiah this
approach was extremely dangerous and harmful. idnetidence, the
practitioner said that during this conversation Réisiah also confirmed
the journalist's account, that he had sought toehaitrial judge.

Meeting with Ms Corby at prison on 6 June

290

The practitioner says in his witness statement that Australian
Vice-Consul, Mr Laskaris and he met with Ms Corby ithe
Superintendent's office. The practitioner sayexgained to Ms Corby
that he was there not to give legal advice but tleatwas there at the
request of the Australian government, which wasceamed about her
position. He told her it had been paying her leggpenses to her
Indonesian lawyers. There was a discussion aleuéral topics which
the practitioner sets out. These included:

1) she wanted to change her Bali lawyers;

2) she did not ask for legal advice or assistancktlaey told
her they could not act for her as her lawyers beesdiney
were not admitted in Indonesia;
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3) she asked that they should do anything whiahy th
thought might protect her interests and to pratectfrom
some of her Bali legal team;

4)  their advice as to obtaining the services ofeai®
advocate from Jakarta; and

5) anti-Indonesian activities that had made iticlifit for her
in prison.

There follows the statement that: 'At no time did ®obrby give me
any legal instructions or request that we act asldwyers. | certainly
took no legal instructions from her nor was | befatained to act on her
behalf. | made that perfectly clear when speakibgua what we could
do.'

In the space of three paragraphs in the witnessrsémt, there are
several claims made in effect that the practitido&t Ms Corby he could
not advise or assist or act for her. This is inrked contrast to his
response letter and his contemporaneous accounts.

In the practitioner's response letter, there isregfce to Ms Corby's
concerns about the demands of her Bali legal tearelation to signing
over media rights and her being fearful of Mr RhsiaAs to
representation:

She told them that she knew they could not reptesenin Indonesia.
Mr Trowell told her that they would help in any wahey could.
Ms Corby asked Mr Trowell to do anything which iis fudgment would
protect her interests. ...

It must be remembered that Mr Trowell was in Balitee request of the
Australian government to ascertain whether Ms Cadnag needs with
which he could provide some assistance.

Together they decided that Mr Trowell should deligemessage to her
supporters to calm things down. After some disonsthey settled on a
form of words which Ms Corby wanted Mr Trowell telay through the

gathered media.

It is of significance that in his response letteg practitioner had not
claimed that anything was said concerning Ms Carby seeking legal
advice and assistance nor his not giving legal@der assistance. The
reference in his response letter is to Ms Corbyingaghe knew '‘they
could not represent her in Indonesia’. This statgnallows for the
practitioner to provide legal advice and assistanckiding in relation to



295

296

297

[2009] WASAT 42

her appeal (‘helping in any way they could"), fajlshort of representation
in court. In relation to the appeal, this wouldoa for the type of

assistance which the practitioner and Mr Percy arpt to the media
several times. Moreover, given the extent to whids Corby in fact

sought and the practitioner provided legal advicel assistance as
revealed both in his response letter and his wiétnstmtement, the
practitioner's assertions as to what was said abottdoing so are
difficult to accept. They appear to us to havenbdieected at meeting the
LPCC's case rather than being based on an actsl o events.

There follows in the response letter a summary dfatwthe
practitioner told the media waiting outside thespn. This includes

She was reassured that all her legal team wereingphlard on her appeal.

She was aware that Mr Trowell and Mr Laskaris had with her family
the day before and was reassured by their visit.

Ms Corby was very grateful for their support andttbf the Australian
government.

There is a similar reference in the practitionasithess statement to
their discussion about a message to her supportéesthere said that he
'made some notes of what | should say'. The sugnofawhat was said to
the media largely reflects that in the responsé&rebut with some
significant changes:

She was reassured that all hagdonesian legal team were working hard on
her appeal.

She was aware that we had met with her family #ne loefore and was
reassured by our visit.

Schapelle was very grateful for [omittedtheir support and’] the support
of the Australian government.

The practitioner was cross-examined at some leagtiterning his
visit to Ms Corby. He explained that the Austmalifice-Consul had
collected Mr Laskaris and him and taken them to fginson. The
Vice-Consul 'discreetly’ waited outside. The ptexter in evidence
recounted his conversation with Ms Corby in theneused in his withess
statements:

But essentially she misunderstood what our role wiise thought that we
were taking over her case and she was relievedaat It had to dissuade
her from that notion and tell her that we werea'tbe her lawyers; we
couldn't be her lawyers because we weren't admittethdonesia to
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practise law; couldn't appear. She wanted to #aelexisting lawyers that
she had. | told her I didn't think that was a gidaa because, you know,
who else knew about the case? There was no tipnsas far as | knew.
... But | made it perfectly clear to her that wetjeould not act as her
lawyers, and that we weren't there in that capacity

Asked whether she was not delighted that they assesting her, the
practitioner said:

| can't remember the exact words, but | supposemean, we were
assisting her. We were assisting in terms of comoation between her
lawyers and the Australian government, but she wneger under the
illusion - she may have been to start with, but slas never under the
illusion that we were acting as her lawyers, beeaus couldn't, and | told
her that. And the reason | remember it is becdusal to impress upon
her that we weren't taking over the case. We Wietkere to act as her
lawyers. | had to make that perfectly clear to, lhheicause she assumed -
this was such a relief to her that she had the ppity to get rid of her
lawyers, because she knew they were a bunch oksroo

The practitioner said in evidence that 'up fromyt disabused her of
the role that she thought they would play. Askieentwhether it was
correct to say that at the end of the meeting sas weassured' by the
practitioner playing a role in the appeal, the ptaner was evidently
wrong-footed:

Well, | can't - look, as | said - you're obvioustpking at the letter from
my solicitors to the tribunal. | think | said tleethat | can't remember the
sequence in which the conversation took placaid that in Judge Scott's
letter to the committee. It was made perfectlyacl¢hat | couldn't
remember the sequence but, "These were the tdmtsvere discussed”,
but | do recall her raising this question. It veagelief on her part that at
last Australian lawyers were taking over her casecause she was
surrounded by these crooks.

That answer appears to suggest that Ms Corby wasstured' up to
the point where the practitioner ‘disabused' hat ile would be acting for
her. What exposes the weakness in that purpontpthreation is that
Ms Corby wished her expression of reassurance dlsyuegal team to be
conveyed after the meeting. Thus the sequendeeatdnversation could
not provide any answer to the question. The gracér was then asked
whether Ms Corby had said that she had hoped #hatds taking some
part in the decision making. The practitioner themitted: 'l can't
remember what words were used." He was takenetonédia report on
14 June 2005 where on his account:
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It just seemed to me when | spoke to Schapelle YCoehle was delighted
we were assisting, reassured by that fact, andchtp we would be at
least participating in some of the decision makaibeit on the periphery
of her case.

We haven't been included. That's fine becausmaat ive offered.

The practitioner said that this was merely her hape expectation,
not something that he had agreed to do. Howewmeour view this was
merely a lawyer's answer. It is not credible tdidve that Ms Corby
would so express delight and reassurance and fioge hif the
circumstances were as the practitioner claimedisrelsidence. That is,
that at her express request, having come from Aletto visit her in
prison, this Queen's Counsel and his junior had tb&l her not merely
that the practitioner was not taking over the catdaf her appeal in
Indonesia, but that he was not prepared to proaielegal advice and
assistance whatsoever. If this delight, reasseramc hope existed only
to the point where she was disabused, we cannotptdhat the
practitioner would relay her ‘initial' reaction @&k later in a statement to
the press.

The practitioner was then asked about the referantee report of
14 June 2005 as to what it was they had offereChby:

To liaise with her legal team, to obtain the evidenmvhich they claimed

existed in Australia and which would prove her ioeace; not that she had
to do that, but that's the way they thought it tadiork, and they weren't -
you've got to - can | say this, your Honour? Theyar really worked on

the appeal; it was quite obvious.

The practitioner's appeal to the Deputy Presidedttae following
attempt to discredit the accuracy of the repoxluding by what else he
might have said to the journalist, merely servebighlight the difficulty
he had in maintaining the defence that, contrargaanuch of what he
said at the time, he offered Ms Corby no legal eghor assistance and
specifically he did not offer any advice or assis&in relation to her
appeal.

It was then put to the practitioner that what hd kaid to Ms Corby
at their meeting was in accordance with his respdetter: he could not
represent her in Indonesia. The practitioner sawas 'more' that he
could not represent her 'at all'. The practitioien said that helping her
was not inconsistent with his instructions from tpevernment. But
immediately afterwards that: 'There was nothinguld have done to act
on her behalf. | was simply a go-between, conwgyirformation from
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her legal team to the Australian government.' e&si&bout the authority
he received from Ms Corby to do anything which is judgment would
protect her interests, the practitioner said thaitstvhe could not help as a
lawyer and he did not think he was in a legal reteghip with Ms Corby,
he had a very wide discretion as to what he cooldlodassist. That was
not inconsistent with his instructions from the govment. We think this
rather confusing account of his role is the direahsequence of the
practitioner endeavouring to manage the contraisti between his
account in mid 2005, whereby he offered, in hisac#ty as a barrister
accompanied by his junior, to help in any way held¢doand the position
he took at the hearing in 2008, that he told hewbeld not provide legal
advice or assistance of any kind such that shenaeaherefore his client.

The practitioner was asked about checking with Meb§ before
making subsequent media statements. The praettisaid it was not
easy to do this and because he was not in a leilonship he did not
need to do this. Asked about a statement in hepomse letter the
practitioner mentioned the notes referred to inreisponse letter as to
what they agreed he should tell the media wherfi¢he prison. He said
'l actually have the notes." He was asked whéetbestill had those. The
practitioner then said he was not sure. He woualdeha look. Mr Hall
observed that these had not been produced to t6€ ldhd we have not
since received them. The practitioner did accleat that he said in his
response letter as to the statements to the measamore likely to be
correct than his account in his witness statemetg.was then asked why
there had been a change made from his response Iéte referred there
to 'her legal team', however, in his witness statgnhe said that she was
reassured that all 'her Indonesian legal team' wen&ing hard on her
appeal. He could not explain why he had introdudced word
'Indonesian’ into the sentence. He said it wast \Wwaanust have meant.
We think the answer is that he introduced the §ual word 'Indonesian'’
in his witness statement in an attempt to excludenvolvement with the
'team’. Asked how this statement that they werekmg hard was
consistent with Ms Corby wanting to sack her Bagdl team, the
practitioner said this was a question of keepingappearances. There
was no point in '‘bagging' her legal team publidje said that if the Bali
legal team abandoned her, given there was no tiphsd proceedings,
there would effectively be no appeal. It is impbkesto reconcile this
evidence with the practitioner's later attemptis dvidence to justify his
conduct over the following weeks, during which renstantly ‘bagged'
the Bali legal team. It was put that Ms Corby weassured because she
understood the practitioner was involved in theesgbmlecision-making.
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The practitioner did not accept that. We thinkttie a reasonable
inference based on the response letter and statetoathe media.

Some further questions were asked by the Tribuaat@rning the
meeting with Ms Corby on 6 June 2005.

The Deputy President asked the practitioner furthesstions about
the notes he had made. The practitioner appeastdd suggest that he
could not find them. The Deputy President theredskhether they were
on his solicitors' file. The practitioner respoddengenuously, that they
might be, he had not asked them. He then saidnwnacingly, that there
was no reason to keep them. Anticipating perhapsngern as to why
there was a discrepancy between his witness stateanel his response
letter in relation to the statements to the meld@athen volunteered: 'I'm
not sure why there is a difference. Maybe havoukéd at the Stables
Scott letter | was just more particular, becauseet the Indonesian team,
because | was never part of their team." Our obfien of the witness
and subsequent examination of the relevant seofitime transcript shows
this was an occasion on which the practitioner apzeto lose his way.
The episode is not without significance. The ptiacter's first reference
to the notes suggested he did have them. He thekeld away from this
position. The level of detail in the 'summary' athe reference to
passages of direct speech strongly suggest thaiotles were available to
the practitioner at the time of his response lettdis first answers admit
this. If that were so then:

1) they were likely to be a more accurate versibrthe
summary than a reconstruction three years later; an

2) there was every reason to keep and produce them.

We again prefer the version of events given inréfsponse letter as a
more reliable account in this respect.

The Tribunal asked whether, as had been reporedyisit took
from two to two and half hours. The practitionexdhno idea’; it took
time to get in and out. The Vice-Consul excusedself from the room
and waited outside during the conference. Thetipiaaer said he was
not asked to do so. The practitioner had suggesetdds Corby that she
engage counsel from Jakarta. He could not redaditer he told her of
the requested shopping list of evidence. He didbetieve he spoke to
her about his role in vetting that evidence fordglbgernment. He advised
her against sacking her Bali legal team. He tad e would assist in
whatever way he could. He did not remember whetheform of telling



[2009] WASAT 42

her this was that he had been asked by the govetrimelo so on a pro
bono basis or whether it was that he was thererdwige assistance: 'l
remember telling her that | could not act for herheer lawyer, because
that was her expectation. | told her that in tleau@st of terms. ... | made
it perfectly clear to her that | was there for th@ernment. ... | wasn't
there to give legal advice on her appeal. | wahete to do any other
legal work. ... it was clearly her belief or expematthat | would take up
her case ... | had to dissuade her from that notiémd a little later: 'l
was their [the government] lawyer; | wasn't heryaw He was referred
to the report in which he said that she was retiebey would be at least
participating at the periphery of the case and @sk®u told her that you
could not represent her in Indonesia?' The pracét said 'Yes'. The
practitioner said his role was to vet the requestgvidence made by her
Bali legal team, to make some assessment whethasitrelevant to the
appeal from the government's point of view. Heeated that this
proposed evidence, to the extent it may have beeduped by the
government, was for the benefit of Ms Corby in hppeal. But he was
not crafting the grounds of appeal or assessing\vhedity.

Practitioner’s discussions with media outside Kerobkan prison
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The practitioner says that immediately after theeting he held an
iImpromptu meeting with the media outside Kerobogeason and made a
statement in terms of the agreed message. This lad article published
in The West Australian on 7 June 2005. This inetidMr Trowell met
Corby in her jail cell this morning and discusslked kegal options she has
for an appeal.' It was put to the practitionert ttiee press would have
understood he was speaking to them as Ms Corbyiyela The
practitioner said if that was their view they midenstood.

Mr Laskaris was also interviewed immediately attercame out of
the prison. His comments were largely directedMatCorby's physical
and emotional state. They had talked for 'a coopleours' and held a
conversation for the whole duration. Asked abautvassing with her
'your plan of attack for the appeal' he said hekedmwith the practitioner
who was requested by the Australian governmentnderiake a 'co-
ordination role'. He thought the Bali legal teamdhagreed to their
proposal that it bring in a senior appeal advodaten Jakarta. He
believed from the Bali legal team there were gormxligds for appeal but
they would not be given to the practitioner and Himnsettle or check or
proof or tick off'. That was not their role. Thhgd told Ms Corby that
the appeal decision would not be available for tawwthree months. In a
second interview, on his return, Mr Laskaris agsaid they spoke to
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Ms Corby for a couple of hours. He said their yods to talk to the Bali

legal team and try and convince them to appointemios appellate

advocate from Jakarta. These accounts of Mr Laskanderstanding of
their role would have carried more weight had Mskaxis been called as
a witness and explained the basis for this undistg.

Departure from Bali on 6 June
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On the evening of 6 June 2005, Mr Laskaris and pietitioner
went to the airport for their flight back to Audiea The practitioner's
evidence was that Mr Rasiah met them there and tj@vpractitioner an
envelope saying it contained requests for assistémmen the Australian
government. Mr Rasiah also said he intended toectanPerth at the end
of the week to hold a press conference to annohadsad handed over a
request to the Australian government to providel@vce in support of the
appeal. The practitioner did not open the envelopi the flight was
underway. When he did so there was a documenthwiias not on a
letterhead, was marked ‘Draft’, was not dated amld wot signed. This
set out a number of requests for 'evidence' tstassthe appeal. Under
the heading ‘Financials’ there was an item ‘Loblgyirapproximate
A$500,000'. The practitioner formed the view ttha¢ was a reference to
the bribe money which Mr Rasiah had earlier spaksvut.

Having spoken to Senator Ellison's staff on théofeing day, it was
agreed that the practitioner would not pass onditadt letter but rather
write to Mr Rasiah seeking an explanation, in pattr for the item for
lobbying. This the practitioner did. In his emigtter to Mr Rasiah, the
practitioner suggested that a formal letter be ,sémtbe signed by
Mr Rasiah, giving further details of this and vamoitems. He also
advised against Mr Rasiah coming to Perth to makédianstatements,
indicating that this would be counter-productivEhere is no evidence of
a response.

Asked why it was necessary to request a claribeatif the
practitioner was convinced that the request for eyofor lobbying was
for a bribe, the practitioner said that he wasngyito flush him out to
make sure [his] assumption was correct’. As to thieyrequest should be
kept confidential, the practitioner said that ttvas to avoid the requests
for financial assistance being played out in thalise The practitioner
did not believe the request for money for 'lobbyimgght have related to
a public relations exercise given what Mr Rasiall tedd him and what
he had learnt about Mr Rasiah's previous attembptibe the trial judges.
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As the LPCC points out in its closing submissiahg not apparent
why the government would have any interest in Ming out' the request
for bribe money. Whether the amount of $500,00% waended for
bribes as the practitioner believed or was actdallylobbying', there was
no prospect that the government would provideTihe obvious thing to
have done was to have said so. There is fordeei.PCC's submissions
that the reason the practitioner sought to flush tbe request was to
provide evidence damaging to the Bali legal teand a@pecifically
Mr Rasiah. That would explain why in his letter kdr Rasiah the
practitioner asked that the formal letter be sigmsdMr Rasiah and
urgently faxed to the practitioner. That submisdi@comes relevant to
our determination of the practitioner's motives later disclosing the
bribery claim to the media. It explains also whg fpractitioner did not
pass to the government the requests for evidenicéhbn complained of
the delay in receiving them.

Meeting with Mr Rasiah on 10 June
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On the morning of 10 June 2005, Mr Davies sent raaileto the
practitioner advising that Mr Rasiah was in Peml @roposing to meet
with them at one o'clock that afternoon. Furthbgt Mr Davies had
obtained the Indonesian judgment and that Mr Voa@uld collect and
translate this. Questioned about his motivationsiending this email to
the practitioner, Mr Davies said first he did netmember and then that it
was to keep Mr Trowell informed of what he was dpinHe felt an
obligation to do so but did not remember why he tieht. For his part,
the practitioner said he had 'no idea' why Mr David@ght have advised
him. Asked about the copy of the judgment, he baichever saw it and
did not know what happened to it. However, indo$icitors' letter dated
24 April 2007 to the LPCC, the practitioner saye tbractitioner was
‘given one booklet in Indonesian' at the June mgetilrhat suggests he at
least saw the document containing the trial judgeesons. He was not
cross-examined on this. There was no evidence a$hat became of the
transcript of the reasons.

We have little doubt that the reason that Mr Davigsrmed the
practitioner is that together with Mr Percy, it wiadended they would
contribute what they could to the grounds of appedlhat was why, at
the request of Mr Percy and the practitioner, MsiRa delivered the
judgment to them. That was their role as the pracer repeatedly told
the media and he sometimes acknowledged in varesoss before us.
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There followed a meeting between Mr Rasiah, Mr Bdki Corby
supporter), Mr Percy, Mr Davies, MrVoon and theaghtioner.
Mr Rasiah handed the practitioner a letter datedut@ 2005. This was
the final form of his draft letter with the requegbr assistance from the
Australian government. The item for ‘lobbying' wamitted. The
practitioner says he arranged to fax the letteth&éoMinister for Justice.
The practitioner had a limited recollection of theeting. They agreed to
cease making media comments. They were howeveoutside by the
media. The practitioner believed that Mr Rasiald kat this up so he
could publicly claim he had delivered a demand loe government for
assistance.

Mr Davies' recollection of the meeting was thatvés acrimonious.
That was not the recollection of either the pramigr or Mr Percy.
Mr Percy's evidence was that at the meeting the® avdiscussion about
the draft letter and how totally inappropriate ibwd be to seek money
from the government for bribes. He said: 'Rasials at pains to say that
had been removed in the final letter.’! He quotedRisisiah saying: 'No,
no, no. That's all out now. We've taken thatoail." The practitioner
does not recall a discussion when the letter wadéddiover.

Mr Davies says in his witness statement that ldtat day he took
Mr Rasiah and others for a drink. He said thatRdsiah approached him
and wondered whether the government would prodneecash for the
Bali court. Mr Davies, shocked, made a note ofdbeversation on his
mobile telephone. He mentioned it to Mr Percy thatt not tell anyone
else. He did not see the practitioner at the tim&ll him. In his oral
evidence Mr Davies confirmed he told Mr Percy biak aot speak to the
practitioner until some considerable time later afi@r the subject of
bribery had become the subject of controversy engtess, including the
report published on 23 June 2005. His best redadie of this was weeks
or a month or so later. As to this, Mr Percy shgsrecalled Mr Davies
talking to him about having a drink with Mr Rasiahd that the request
for money for lobbying was 'going nowhere'. Qumstid by the Tribunal,
Mr Percy said his understanding was that therenaafsirther claim for a
corrupt payment. However, in cross-examinationaimswer to some
leading questions, he said Mr Davies may have hotdsomething along
the lines that at the drinks Mr Rasiah had raigedsubject of bribing the
judges. We do not have much confidence in thisresponse. In some
unusually tentative evidence on this subject, thactgioner, 'having
thought about this very carefully’, said he belgewdr Davies told him
about this conversation with Mr Rasiah. In answeersome questions
from the Deputy President, he said this was sommee tbefore his
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conversation with Mr Pennells on 22 June 2005. é&l@w, in his letter to
the LPCC dated 24 April 2007, being the first mentof the matter, the
practitioner said he learnt of the conversatiormWitr Rasiah from Davies
in about late June 2005. On this state of theesad we do not think that
Mr Davies did convey the substance of his convemsawith Mr Rasiah
to the practitioner until after the press repontstioe subject starting on
23 June 2005.

Practitioner's subsequent media statements and doments concerning his
meeting with Ms Corby and his role in the appeal
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In Part 11l of these reasons we set out the evidenaelation to the
practitioner's media statements after 6 June 2088|osure of which is
the subject of the application. Some of theseestants include reference
to the practitioner's meeting with Ms Corby and gasition in relation to
advising her on her appeal. We mention the folhgnstatements in the
present context.

In an article on 12 June 2005 (the fourth discleswf the
application, to Ms Munro) the following passagepequ:

Tensions between the Bali-based lawyers and th&h-Based barristers
Mark Trowell, QC, and Tom Percy, QC emerged abdw appeal
yesterday.

"We had a frank exchange of views about the pregoéshe appeal. As
yet neither Percy nor myself have seen any draftirgts of appeal; we
haven't seen the transcript of the reasons olhggiment or a transcript of
the trial,” Mr Trowell said.

Mr Trowell was concerned that the government resgbithe documents at
the end of the last working day before the appea due to be filed

Ms Munro emailed the article to the practitionefhe practitioner
was prepared to accept in his evidence that, astegh at the meeting on
10 June 2005 (described above), the parties hac Haank exchange of
views about the progress of the appeal'. Althonghhad no direct
recollection, he may well have said at the meetiagvas concerned that
the Bali legal team was not prosecuting the appeasked about his
interest in seeing the draft grounds of appeal, greetitioner said 'Of
course | would have read them. | was interestesgeéowhat they were but
| wasn't interested in participating in a proce$sd@fting the appeal
grounds. One of the reasons | wanted to see ittovage whether they
were actually doing anything.' A little later haic that it was never his
intention to assist in drafting the grounds of agp& giving advice in



324

325

326

[2009] WASAT 42

relation to them. When it was put to the praatiéothat Mr Rasiah had
in fact provided the judges' reasons, the praotticaid he did not know
that — he did not see them. We reject the pransti's evidence on this
last matter, given Mr Davies' email and the meetinth Mr Rasiah on
10 June 2005.

The appeal was filed on 14 June 2005. As regandsrficle on
14 June 2005 (the sixth disclosure of the appbecatito Ms Nott) the
following appears:

Australian lawyers called in to assist the appehlconvicted drug
smuggler Schapelle Corby have not been briefedhengtounds of the
appeal lodged in Bali today, Perth QC Mark Trovgalys.

Mr Trowell said he and fellow Perth QC Tom Percd In@ idea what was
in the 21-page document lodged with the Bali Highu@, and they felt
they had let Corby down through no fault of theimo

Mr Trowell, enlisted with Mr Percy by the federabvggrnment to assist
Corby's appeal against her conviction and sentesaid, the Gold Coast
woman's Indonesian lawyers had not made the besbfuthe experience
and skills they offered.

"I am not saying that we're in any way miffed osappointed by not
having been involved,” Mr Trowell said.

"It just seemed to me when | spoke to Schapelld¥Zehe was delighted
we were assisting, reassured by that fact, andchtp we would be at
least participating in some of the decision makipeit on the periphery
of her case.

"We haven't been included. That's fine becau$sasat we offered.

"But if they want to say that we are part of thigg then they really need,
for Schapelle Corby's sake, to make use of theuress that are being
offered.”

The practitioner could not recall whether he mate stecond
statement. Given the context, we find he saidetbmg to this effect.
As he explained in evidence, he said that had Mbybeen assisted by
'better quality people' on the Bali legal team Iwght have been able to
get some evidence from the government that migkt hraally helped
them in the appeal ...". He felt he had let hevrdto that extent; but ‘we'd
done what we could' but it was 'beyond our contrdlhe 'we' refers to
Mr Percy and the practitioner.

The practitioner appeared to accept the third istane (at least from
'said’). It was put that this reference was naidimg his experience and
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skills as a conduit or messenger. The practiticaed: 'It wasn't as if |
was a courier ... that drops stuff around the tow®bviously | thought it
was important also that | could interpret what Wwasg asked for and see
whether it had any relevance and discuss it withgbvernment and to
use my experience and skill in that regard.’ Ahdnt 'They weren't
asking a milkman to go about this task. They wasleng someone who
understood the legal process and someone hopdfigitycould act as an
intelligent, experienced go-between.'

As regards a second article on 14 June 2005 (¥en#edisclosure
of the application, to Mr Pennells) the followingpears:

A Perth QC enlisted by the Australian governmenthadp Schapelle
Corby has launched a stinging attack on her legaint saying it was
unprepared for her appeal and had treated hinfwkedow dressing".

Mark Trowell said yesterday that he had not spdkeine head of Corby's
defence team, Vasu Rasiah, since the Bali-basegel&nflying visit to
Perth on Friday.

Asked if he had been frozen out, he said: "I ddmhk we were ever
broughtin."...

But Mr Trowell, who was enlisted to help in its pegation, said yesterday
that he had still not seen a draft of the appealigds or been given any
indication what arguments might be presented.

"They've never really given us any part to playheir appeal other than
being a conduit to the government,” he said. "tmappointed for
Schapelle Corby.

"There is an expectation in the Australian communitat Australian
lawyers would have some part to play. And that wes government's
expectation as well. That's obviously why they rapphed us."
Mr Trowell and fellow Perth QC Tom Percy had offiéreo work on
Corby's case pro bono after being asked to lendt theertise on the
appeal.

Mr Trowell said yesterday that the pair had notypthmuch of a role so
far and questioned what more they could do wheg there not being
included in the legal discussions. ...

"But at no time have we seen any draft appeal gisumMore importantly,
we haven't seen any transcript of proceedingsngligh or Indonesian.”

Mr Trowell criticised the legal team's handlingitsfrequest last Friday for
information from the Australian government to ht#p case, saying it was
made at the last minute and was a rehash of a foragpiest which
Corby's lawyers knew the government could not eeliv
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"My criticism is of not being prepared,” he said'They should be
spending more time preparing the appeal than hgldiress conferences in
Jakarta with soapie starlets."

Given the practitioner's evidence on the subjbetre is considerable
irony in his complaints here as to his being tréats 'window dressing'
and being merely 'a conduit to the government'.

Questioned about the opening statement and whydutdvgive an
opinion about the legal team's state of preparatianpractitioner said he
did so because it was clear the Bali legal teamewsending to lay the
blame for the failure of the appeal on the Austiralgovernment. Asked
whether he thought these statements helped Ms Qerlsyid:

' was not acting for Ms Corby. | was acting forethAustralian
government. If she was ultimately a beneficiarytlodir efforts or my
efforts on their behalf, then so be it, and | did best | could consistent
with the instructions that I'd been given by thes&kalian government but |
wasn't acting as her lawyer so therefore saw nonisistency with what |
said in terms of what my role was.'

Asked about his role as referred to in this statentbe practitioner
said that as he had no understanding of Indonelstan and never
practised there he could not possibly advise astagsem in relation to
the appeal. He then said his role was as the gmant defined it - that
IS, to assist the Bali legal team in obtaining rmation which they could
use to mount the appeal. Asked about the expewctddir Percy and he
would have some role to play in the appeal itsb#, practitioner said this
referred to assisting in obtaining the evidence. rd-examination, the
practitioner said his disappointment was in notngeiinvolved in
discussions on the evidence. This explanationnagi@mes not bear
analysis. The practitioner's complaint and disagptent is directly tied
to his claim of not having seen any draft appegeps or having been
given any indication of the arguments containethenappeal; meaning he
had not had an opportunity to comment on the appeainds before the
final papers were filed. That was the governmeaikpectation’; that is
why it had 'approached’ him; in order that he hadespart to play in the
appeal.

The practitioner wrote to Mr Hutapea, the counseinf Jakarta, on
21 June 2005. The substantive part opens ‘Both Rarcy QC and
myself stand ready to assist you in any way yookthmay help you to
argue this appeal’. The greater part of the leiseconcerned with
denigrating Mr Rasiah and criticising his perforroan This includes: 'He
had done nothing to advance [Ms Corby's] interegteefusing to involve
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Tom Percy and myself other than to attempt to séouextract money
from the Australian government.' Referring to fingla potential witness
he said: 'Mr Rasiah has just never released anythi type of

documentation [to enable the selection of a with&ss[Tom Percy and

my] analysis and consideration. Mr Rasiah neverntdour assistance in
this case and | suspect that he feared losing @oofrthe case." He
concludes by indicating he has been negotiatingy a1t investigator to
analyse the evidence and asks whether he should tire company on
board.

Questioned about the opening sentence of the ,|¢tempractitioner
said it referred to assistance in the provisiorany relevant evidence.
The practitioner denied that he was going to aatiecumentation and
said that his comment that ‘Mr Rasiah has just neskeased any of this
type of documentation for our analysis and consitlen’ (referring to
documentation from which witnesses could be ided)f was a reference
to a role of ‘filtering’ the requests for evidenaad distinguishing those
which were irrelevant and unrealistic from thoseiolhwere realistic.
The government approached him not as a 'milkmanas@ lawyer 'with
some profile' capable of doing this work, so theegament would get the
credit for his intervening. The response from Mitépea was confined to
the evidentiary matters.

In the aftermath of the practitioner's disclosure22 June 2005 of
what he described as an attempt by Mr Rasiah wreexnoney for bribery
(the eighth disclosure of the application), thecpt@ner was interviewed
on 24 June 2005. It was reported that he was gmogdo travel to Bali
and might meet the Bali legal team:

I'd prefer to see case documents, I'd prefer, rathan sitting around
having dinner and discussing things, I'd prefernthe® give us the

materials [so] that we can get together with Tomcewho’s going to

also be in Bali and we’d like to say, right, wentkiyou should go this way
or we can help you, we can analyse the evidens®nme other way, that
might assist the case.

Counsel for the LPCC put to the practitioner that wanted the
material so that he could analyse this to assesicse. The practitioner
said that it was all about the evidence, and trjgngnderstand the case so
he could have a meaningful dialogue with the govemt and provide
relevant material for the appeal. The practitiosays the reason he
commented about the failure of the Indonesian léggin to provide the
material was because it was indicative to him efférct that they had no



335

336

337

338

[2009] WASAT 42

intention of putting together a proper appeal amat it was all about
money.

There was a later interview on 24 June 2005. Tdmestript includes:

We [Mr Percy and the practitioner] were never fdlynaccepted by the
Indonesia legal team. We've offered help. We haween provided with
any materials in which we could use our expertiseheélp Schapelle
Corby. ...

Percy and | gave an undertaking to Schapelle Caniayher family that we
would assist her in any way that we could. All weed is a bit of
cooperation from her legal team. To date we havealty had that.

Questioned about the first paragraph, the prangticaid that he was
referring to his expertise as a lawyer: 'l waseing asked as a milkman
to go and see Schapelle Corby or assist. | wagylssked because | had
legal expertise; legal expertise that would enatdeto fulfil the request
made of me by the Australian government." Questicabout the second
paragraph, the practitioner was uncertain abouumahertaking to the
family but 'he certainly told Schapelle Corby thatould assist her in any
way that | could." Asked about his relations wMis Corby's family, the
practitioner responded: 'They are private discussioThe practitioner in
evidence was not prepared to admit he said thise d& not think it
necessary to make any specific findings in relatothis report.

An article in the Sydney Morning Herald on 27 J20@5 claims
that Mr Hutapea warned the practitioner in advatitat his bribery
allegation would be extremely damaging to Ms Carbgase. The
practitioner is quoted as responding 'There aresoresa for it." The
practitioner denied that Mr Hutapea warned him his trespect. He
disputed his response, although this is in directtes. Also, in an ABC
interview of Mr Hutapea on 27 June 2005, the adieaaid that the
practitioner's disclosure of the alleged bribergiros had been very
damaging: 'l couldn't understand because he'sgpdite team, whatever
happened he cannot disclose it to the public bec#usre is a lawyer
client privileged relationship'. It is not cleahether he is speaking of the
professional practice in Bali/Indonesia or Austair both.

We make some brief observations about this sectidhe evidence.
First, the practitioner spoke about the commonresteof Mr Percy and
himself in relation to assisting with the groundsappeal. There is not
the slightest suggestion here of any discrete idivisf responsibilities as
he suggested in his earlier evidence. Secondyrtitioner's attempt to
characterise the legal assistance he offered atioal to the appeal as
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confined to advice given to the government, agaoomsistent with

earlier evidence that he was offering advice to ome, appears
increasingly strained. Third, the practitionettempt to characterise his
role as merely that of a 'go-between' also losediloility. There is no

reference to this role in his statements to theianethich are directed at
his assisting in the appeal. In the end he ackewydd at least that he
was approached to assist, and to visit Ms Corbgaliee of his legal

expertise.

We should mention in this context that we have bastute to
observe the distinction between the practitionggsements to the media
and his actual relationship with the government isdCorby. Although
the practitioner at no time suggested as mucherithhis evidence or his
submissions, we have considered the possibility fdrapersonal reasons
he may have overstated his actual role in the agpeaess. That is, he
may have represented that he had offered to do morelation to the
appeal than in fact he had. On the whole of thdesxe however, we
think that the position rather was that he had bagoroached by the
government, and had agreed to provide assistanbéstGorby and the
Bali legal team in relation to her appeal, in terafswhat he told the
media throughout the period from late May to lat@el2005. It is the
oral evidence which he gave to us which must, lirthe circumstances,
give way.

Conclusion - did Ms Corby become a client of the m@ctitioner on
6 June 20057
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As is apparent, there is a considerable conflictr@nsubject of the
practitioner's relationship with Ms Corby betweelne t practitioner's
late 2008 witness statement and evidence and #aifppner's mid-2005
response letter and media and other statementardgr to resolve this
conflict and make the appropriate findings we hi@aken into account not
merely those parts of the response letter, witrstatement and oral
evidence focused on the meeting with Ms Corby thatcontext in which
those accounts were given. That includes evidendbe events and of
the practitioner's media and other statementsflghmafore and after their
meeting.

As regards the practitioner's direct evidence a theeting on
6 June 2005, there are some difficulties in hisoant of the matter.

First, there is no reference in his response léttemny difficulty in
assisting Ms Corby because of his instructions fromthe fact that he
was acting for, the Attorney General. We think pinactitioner implied at
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least in evidence, although the proposition wagutesd in his closing

submissions, that this retainer precluded his bestgned by Ms Corby.

In fact in our view his acting for the Australiaevgrnment in no sense
intruded on his assisting Ms Corby in whatever waycould in relation to

her appeal. Not only was there no impediment $oshi assisting her by
reason of his instructions from the government,naech was, on our
finding, in accordance with the request made of Imnthe government.

Second, we do not accept that the sole purposeisofvikit to
Ms Corby was to pass on the government's messdgagport. These
messages, capable of being conveyed by the Awstré&lonsul, would
have been rather empty if the practitioner decldéinatiin his capacity as a
Queen's Counsel, he was not prepared to advisest &er in relation to
her appeal or generally. Moreover, in his latadence, the practitioner
made clear that he had been asked to see Ms Cambysia mere
messenger but because of his legal expertise.

Third, the practitioner repeatedly said in evidetiwd his role was to
offer Ms Corby the government's assistance andifgqaly to facilitate
requests for evidence from the Bali legal team hbe tAustralian
government. Yet on his account he 'believed' Itk rait discuss this
subject with Ms Corby. That does not accord witle trest of the
practitioner's evidence including what he saidvidence was the nature
of the assistance he was providing (see above)thiik it likely that the
subject was discussed with her.

Fourth, the practitioner was clear in his respoleter and in his
evidence that at the meeting Ms Corby requestedhiof that the
practitioner do anything which in his judgment wibuprotect her
interests. This instruction formed the basis far practitioner's defence
that he had Ms Corby's implied consent to the dgales he made. We
have no doubt that this request was made of thetipoaer in his
capacity as a Queen's Counsel. It is difficult understand how
Ms Corby's request could have been made, or actbpgtthe practitioner,
or what work it could do, if the practitioner hadckewvertheless told
Ms Corby that he was unable to provide her any lleagvice or
assistance.

We accept that Mr Laskaris and the practitioner imaye explained
to Ms Corby at some point in the conference thay itould not represent
her in Indonesia and that she accepted that. thsdikely that she would
have readily understood that legal practitioneosnfiPerth could not take
over the conduct of her appeal in an Indonesiantamnducted in the
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Indonesian language (as we infer was the posititmhis response letter,
the practitioner does not refer to such explanatiamly that Ms Corby
'knew' they could not represent her in IndonesiBhe effect of that
explanation and her acceptance was that the lmgistere not to be
regarded as representing her in that sense. Weptaiso that the
practitioner may well have explained to Ms Corbytthithe primary
responsibility for drafting the appeal lay with tBali legal team and that
the barristers' assistance would be at the 'peyphe

To the extent the practitioner maintains otherwise, reject the
proposition that the practitioner told her thathis capacity as a lawyer,
he could provide no legal advice or assistanceeto lFirst, there is no
obvious reason he would have said this to a youogam in a jail in a
foreign country facing a severe sentence. Sheabked for his assistance
in his capacity as a Queen's Counsel. He hadlkedvieom Perth to visit
her at her request. It seems likely from the esitenpublicity and we
infer from that publicity and her request of thesfralian Consul to see
the practitioner or Mr Percy, that she would havwsown that the
practitioner had been requested to assist her @Attorney General on
behalf of the Australian government. In his cafyaas a Queen's Counsel
she had, on his evidence, requested he take oveptiduct of her appeal.
No doubt the practitioner disclosed that he had wigt the Bali legal
team on the Friday to discuss her appeal (‘alldgal team was working
hard on her appeal’).

Second, such a statement (that he could not assest) not a
necessary part of telling her that he could notraggnt her in an
Indonesian court. His not representing her andpneparing the appeal
grounds did not preclude his advising and assistngelation to the
appeal. In some of the media statements the pometir draws the
distinction between not representing her on heeapput, in relation to
it, offering assistance. This advice and assigtaswariously expressed
in his statements to the media and (reluctantlyhis evidence: as his
offering to 'aid or guide' the Bali legal team, igy his 'two pennies'
worth' of advice to them on questions of evidermi#gring 'expertise,
advice and contacts' in relation to the appeagrof§ to 'help [the appeal]
along if he could', 'offering legal assistanceh® legal team drafting [the]
appeal', 'participating in some of the decision imgkof the appeal] albeit
on the periphery', making available his 'experieaicé skills', expressing
his disappointment at 'not being included in led@lcussions', offering
advice that on the appeal the Bali legal team shga this way' and he
could 'analyse the evidence in some other wayrthgiht assist the case’,
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offering 'expertise to help Schapelle Corby', hesny chosen to see her
because of his 'legal expertise' and so on.

Third, that statement is inconsistent with muchthad evidence in
this case including the request from the governnasnive have found it
and the practitioner's statements to the media iandorrespondence
(regarding Mr Rush, to Mr Hutapea) as to his hawffgred assistance in
relation to the appeal.

Fourth, that statement is irreconcilable with wifa practitioner
says was in fact discussed at the meeting. ledpscity as a barrister he
advised Ms Corby in substance as to retaining hali Bgal team,
engaging counsel from Jakarta, his receiving raguies evidence from
the Bali legal team which would assist her app#at, harm to her
prospects on the appeal from anti-Indonesian sentisnand the terms of
an appropriate public message to her supporters, adfering to do
‘anything [further] which we thought might protdwr interests'. Within
the permissible 'very wide and generous ambit tfrpretation’ those
subjects were fairly referable to their relatiompshi

Finally, such a statement would hardly lead Ms @prim her
desperate position, immediately thereafter to esgre-assurance that 'all
her legal team were working hard' and her considergratitude for the
support of Mr Laskaris and the practitioner.

To the extent that the practitioner suggestedtibatid not see her as
a lawyer or that the advice given by him was in saapacity other than
as a lawyer, that is as a government representativeere 'go-between’,
we reject that suggestion. He visited her as ae@seCounsel and in
company with his junior. The Australian Consul esed himself. The
subject matters discussed are clearly legal inecintThe meeting lasted
several hours.

As concerns the practitioner's meeting with Ms @orbn
6 June 2005, having regard to the whole of theesad, we make the
following findings:

1) Ms Corby requested to see the practitioner oPBIcy in
their capacity as Queen's Counsel;

2)  the practitioner and Mr Laskaris attended inrtbapacity
as Queen's Counsel and junior at Ms Corby's specifi
request, and pursuant also to a request from the
Attorney General for the practitioner to offer wénar
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legal assistance to Ms Corby he could including in
relation to her appeal;

given the presence of the Australian barristerd their
‘client’, the Australian Vice-Consul deemed it ajpprate
to and did wait outside during the conference;

the meeting took a substantial time, in the oafetwo
hours;

the practitioner advised Ms Corby that he and
Mr Laskaris had met with the Bali legal team on the
Friday to discuss her appeal and with her familytlos
Saturday and had conveyed to the family the pracét's
offer to assist Ms Corby;

there was a discussion and an acknowledgmenthba
practitioner could not represent her in an Indaesburt
in relation to her appeal - that is, in Indonesia;

the practitioner in effect agreed to provide legal

services on a pro bono basis generally to the exten
was able to assist in relation to the grounds pkeapand
specifically with respect to requests from the Bagal

team as to evidence that the Australian governmmagit

provide;

the practitioner discussed the various anti-hedman
incidents which had taken place in Australia and th
potential for this to damage her prospects on dppea

the practitioner provided specific advice inat&n to her
appeal in respect of not dismissing her Bali |egaim,
engaging counsel from Jakarta and as to an apptepri
public message to her supporters;

Ms Corby discussed with the practitioner thiaé gelt
pressured and under duress by the Bali legal team i
signing media rights in relation to her story;

The practitioner otherwise agreed in effegprtovide his
legal services generally on a pro bono basis to do
anything which he thought might protect and advdrere
interests; and
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12) the practitioner made no statement to the etfemt he
could not offer legal advice or assistance.

On that basis we find on the balance of probaédjthaving regard
to Briginshaw, that in the course of the meeting on 6 June 20@%
came into existence between the practitioner andCbiby the
relationship of barrister and client. In that resp Ms Corby retained the
practitioner both in respect of the advice andséasce he gave at the
meeting and in respect of the ongoing advice heredf generally and in
relation to her appeal.

The absence of Ms Corby's testimony does not, \wi,tipreclude
this finding, based as it is upon the practitichewn account of the
meeting in his response letter, media and othésraents and admissions
in evidence. Ms Corby's intention, objectively etatined, to enter into
this relationship, may be inferred from her requessee the practitioner
as a Queen's Counsel, her seeing the practitiortehia junior in prison
and the findings we have made as to what was disdusnd agreed at the
meeting.

If contrary to our finding the practitioner did nek statement to the
effect that he could not offer legal advice or sissice to Ms Corby, we
think there are good arguments for the view thatrewy to that expressed
intention, the practitioner in fact did so in thamer we have found, so
that the relationship of barrister and client nbe&tss arose.

PART Ill - Breach

357
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As outlined above, the LPCC's case is that on eaglasions the
practitioner, in each case without his client's pyospective client's
informed consent:

1) disclosed information confidential to his clierdr
prospective client; and/or

2) made statements to the media about his cliemt's
prospective client's matter.

On our findings, Ms Corby first became an actuakentl on
6 June 2005. It follows that only statements mad#he media after that
date (the fourth to the eighth disclosures) areeurtide application, the
subject of a breach of the ‘confidence rule' aral 'shatements to the
media’ rule.
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Confidentiality - the competing contentions

359
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The LPCC submits that insofar as Ms Corby was trentcof the
practitioner he owed a professional duty of confee This duty is
reflected in r 6.3 of the Law Societyofessional Conduct Rules 1983
(WA) which, at the time of the alleged conduct,\pdes as follows:

A practitioner shall not without the consent of hibent directly or
indirectly reveal that client's confidence or usiiany way detrimental to
the interests of that client or lend or reveal toatents of the papers in
any brief or instructions to any person excephtodxtent:

a. required by law, rule of court or court ordeoypded that where
there are reasonable grounds for questioning theityeof the law,
rule or order he shall first take all reasonablepstto test the
validity of the same; or

b. necessary for replying to or defending any charygcomplaint of
criminal or unprofessional conduct or professiomaisconduct
brought against him or his partners, associatesngloyees or to
respond to a requirement under paragraphs (e)jaod Rule 1.4
[concerning a response to a complaint or inquiry].

In our view, the reference to ‘confidence' firspag@ing means or
includes 'confidential communication’, that beiragtpof the definition of
the word inThe Macquarie Dictionary (4th Ed, 2005).

The LPCC's statement includes the proposition$owit reference to
authority, adopted in its closing submissions, thahe circumstancese
following information was confidential:

1) information in relation to the matter that thegditioner
received in connection with the professional relaghip.
It does not matter that some of the information hihige
information that is by some means 'in the publimdm'.
It is not for the practitioner to make disclosurtbsit
confirm or otherwise clothe with legitimacy matériaat
Is publicised by others. The fact that the clientthe
client's agents or potential witnesses have infdrrine
practitioner of a fact is itself confidential; and

2) the views that the practitioner formed in ra&atito the
matter as the issues were considered. If a legal
practitioner forms views in relation to a clientigtter,
those views are confidential to the client. Ihct open to
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the practitioner, absent consent, to disclose tbes/the
practitioner has formed.

The practitioner's closing submissions accept dhbarrister owes a
duty of confidence to the client, but contend ttha&t relevant 'confidence’
or 'confidential information" must have the necegs&uality of
confidence'. This excludes that which is publiogarty or in the public
domain. Itis submitted that in order for the rtdeapply:

1) the information must be confidential in quality;

2) the information must be imparted so as to impaont
obligation of confidence; and

3) there must be an unauthorised use of that irdbam to
the detriment of the party communicating it.

Reference is made to statements to this effecages dealing with
the equitable doctrine of confidence.

The practitioner also contends, at least in higestant, that none of
the information of which complaint is made was gite him by or on
behalf of Ms Corby so as to come within the rule.

Professional duty of confidentiality

365

We do not think the professional duty of confiderseceonditioned in
the manner which the practitioner contends. It roaythat the lawyer's
professional duty of confidence overlaps with os features in common
with the equitable obligation of confidence arisingcertain relationships
and circumstances. It may also derive its charaatd support from the
doctrine of legal professional privilege. It mailsa be that in the
circumstances the lawyer has contractual and dueitand fiduciary
obligations of confidence which must also be mBtt in relation to the
professional obligations of confidence, those @mitral, equitable and
fiduciary obligations and their respective remediesrve different
purposes and are informed by different considanatioAs regards the
equitable duty for instance, protection of the ries¢ by an action for
breach of confidence founded upon an obligationarfscience seems of
limited relevance in the present context. The scofplegal professional
privilege is in some respects more restrictive thha professional
obligation of confidence and rests upon a differpninciple (public
interest). We do not think there is any warrant feading down the
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independent professional obligation of confidertyiareflected in the
conduct rule by reference to those other doctrines.

Once the relationship of lawyer and client is esthbd, then we
think the lawyer's obligation of confidence arissasd operates within
strict limits. As a general rule, information aboa client's matter
communicated to a legal practitioner in a professiacapacity, will be
presumed to be confidential. The practitioner Wi required to keep
communications secret except to the extent thadressly or impliedly,
the practitioner is authorised by the client tacltise them, at which point
they will or may cease to be confidential, or tlkeeptions under the rule

apply.

This is the position reflected by r 6.3 of tReofessional Conduct
Rules 1983 (WA). There is a prohibition against disclosure of
confidential information and, separately, againsé¢ wdetrimental to the
interests of the client.

In general terms we accept that the duty of conftdeextends in the
manner which the LPCC submits.

First, we think the duty extends to the informatabout Ms Corby's
case that the practitioner learned in his profesdigelationship with
Ms Corby. This would include the information whibk would not have
had but for this relationship. Clearly, it wouldver information he
learned directly from her on 6 June 2005 as wellirdermation he
subsequently learned from the Bali legal team.

Second (further to the LPCC's submissions), wektkiat once the
relationship of lawyer and client is establishee ttuty extends to
information of a confidential nature acquired by thractitioner prior to
that. That would include for instance, informatiwhich the practitioner
had previously acquired from the Bali legal tea@aving aside a separate
duty arising and owed at the time the informati@asweceived.

Third, we accept that the prohibition on disclosivg Corby's
‘confidential' information would generally extera rhatters in the public
domain, depending perhaps on the extent of thagiybhnd the authority
of the source. In its submissions concerning statgs to the media, the
LPCC contends that it does not mitigate a commtimicdo the media by
a legal practitioner that theformation is already in the public arena or
Is believed to be so. Repetition or confirmatidnndormation by a
legal practitioner may give that information a d¢bdel status that it
might not otherwise haveCamp v Legal Practitioners Complaints
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Committee(2007) WASC 309 at [70] which supports the proposit
contended for. We think this is equally applicaltbe an alleged
disclosure of confidential information.

Fourth, we think the obligation extends to opiniémsned by the
practitioner about his client's affairs. The pramtier does not appear
to challenge this proposition generally, or by refee to the grounds
of the application limiting this extension to staents to the media.
We do not think there is any basis to do so.

We do not think it necessary for the LPCC's caaeMs Corby gave
evidence that she regarded the relevant statenasntonfidential. So
much will be presumed once the relationship of kxwgnd client is
established.

That leaves the question whether in the partictil@umstances the
disclosure might be said to constitute unprofesdioanduct.

No confidence in iniquity

375
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As concerns the eighth disclosure the subject efagbplication, the
practitioner submits that the duty of confidencalldonot attach to the
disclosure of Mr Rasiah's attempt to procure moinesn the Australian
government to bribe the Balinese judiciary.

It is not possible to do justice to this argumeirthaut understanding
the facts. Mr Rasiah, although not a lawyer, wag p&the Bali legal
team. According to the practitioner's witness estant and evidence,
over the weekend of 3-6 June 2005, Mr Rasiah wo teparate
occasions made the suggestion that the governnmeuids provide the
funds which he said were necessary to bribe theappdges. This
suggestion was first made at their dinner meetingtree Friday night
(3 June 2005) and was repeated during a car triyrtRasiah’'s house on
the Sunday night (5 June 2005). On both occastbes practitioner
responded in effect that the government would neersider such a
suggestion. The practitioner informed Senators&ifli of the suggestion
made on the Friday night, on the following day.efractitioner believed
from his discussion with Ms Corby on 6 June 2008 oagh it was not
said that the suggestion was discussed, that sb@ kothing about it.
The practitioner also believed the suggestion wasmtained in
Mr Rasiah's draft letter seeking $500,000 for 'lobfy’. The practitioner
conveyed the substance of the draft letter to theidtér's office and it
was agreed that the practitioner should not deliher letter but seek
details of the item from Mr Rasiah. This the pitamter did. When the
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final letter was delivered, the item was omittélhis letter was passed to
the government. The practitioner did not expresdigclose the

suggestion to the media until about two weeks latéWhen then

guestioned by a journalist (in the circumstancescdeed below) the

practitioner gave a detailed account of Mr Rasiahiggestion at their
dinner and in the draft letter. Mr Rasiah deniedhe journalist that he
had made the suggestion.

In summary, a non-legal member of the Bali legahtdut acting on
its behalf and in the presence of its lawyer, Mdiku(at least on the
Friday night), on two occasions made an informajg&stion to the
practitioner that the government provide money lfobing the appeal
judges. It may readily be inferred that the sutigas were made in
confidence and to the practitioner (and Mr LasRairshis professional
capacity as a lawyer assisting with the appeainaly be assumed that the
practitioner was authorised to convey the suggestidhe government. It
may also be accepted for present purposes thatheaspractitioner
believed, Ms Corby did not know about the suggesti®n our findings,
on 6 June 2005, the practitioner was engaged byCdiby to provide
advice including in relation to the appeal. Infatron which the
practitioner then held, including in relation toetlappeal, became the
subject of his duty of confidence. In the normalise that would include
Mr Rasiah's suggestion. In considering the 'ingyquule’, we treat the
rule as potentially available as a defence notwatiding that the relevant
communication was made before, but published after,retainer was
established.

In the practitioner's closing submissions, the psijon that no
confidence could attach to Mr Rasiah's suggestioch sthat the
practitioner was entitled to publish this to thednag is based on the 'rule’
that there is no confidence as to the disclosurarofiniquity. This
proposition was originally formulated @artside v Outram(1856) 26 LJ
(NS) 113 at 114:

The true doctrine is that there is no confidenc¢oathe disclosure of an
iniquity. You cannot make me the confident of am@ior fraud, and be
entitled to close up my lips upon any secret wiyich have the audacity to
disclose to me relating to any fraudulent intentionyour part.

This passage has been developed in England asdapeindent
'public interest' defence to justify publicationaf otherwise confidential
publication. Moreover, the English doctrine hac@mtain circumstances
allowed for the possibility of disclosure to thedra Inlinitial Services
Ltd v Putterill [1968] 1 QB 396 it was held at 405-6:
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The disclosure must, | should think, be to one Wwhs a proper interest to
receive the information. Thus, it will be properdisclose a crime to the
police; or a breach of the Restrictive Trade PcastiAct to the Registrar.
There may be cases where the misdeed is of sublaraater that public
interest may demand, or at least excuse, publicaiio a broader field,
even to the press

To similar effect isAttorney-General v Guardian Newspapers (No.
2) [1988] UKHL 6; [1990] 1 AC 109 at 269.

However, the doctrine has received limited theoattiecognition in
Australia. Gummow J itCorrs Pavey Whiting & Byrne v Collector of
Customs (VIC)(1987) 14 FCR 434 at 456 says:

Finally, if there be some other principle of getheyaplication inspired by
Gartside v. Outram, it is in my view of narrowerpégation than the
"public interest defence" expressed in the Engtaes. ... That principle,
in my view, is no wider than one that informationlwack the necessary
attribute of confidence if the subject matter i® thBxistence or real
likelihood of the existence of an iniquity in thense of a crime, civil
wrong or serious misdeed of public importance, #mel confidence is
relied upon to prevent disclosure to a third pavith a real and direct
interest in redressing such crime, wrong or misdeed

There is a similarly restrictive view of the pripl2 in Castrol
Australia Pty Ltd v Em Tech Association Pty L{d980) 51 FLR 184, a
case cited by Mr McCusker.

The practitioner also citd? v Cox and Railton(1884) 14 QBD 153
in support of the submission. This concerned ancléor legal
professional privilege where a solicitor was caldedto answer a question
concerning his client's affairs. It was held theifege did not attach in
the case of a communication, criminal in itselfirdended to further any
criminal purpose. This was because that commuaitatould not be
regarded as within the rationale for the privilepecause it is not in
furtherance of the interests of justice. Furtherywas not within the
express terms of the privilege rule, because oiswithin the ordinary
scope of the lawyer's professional employment. r&@heave been a
number of Australian authorities which have follaluhis decision - see
in particular Attorney General for the Northern Territory v Keaay
[1985] 59 ALJR 749 and generall@ross on Evidence 7" Ed para
[25285]-[25290]. The principle extends to caseemhthe iniquity was
that of a third party rather than the client, thé tommunication is held
by the lawyer on behalf of the client.
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It may be that appropriate disclosure of a serjpugposal to bribe
the judiciary is to be regarded as required byflawthe purposes of r 6.3.
In any event we would accept that appropriate dssgle of such a
proposal would likely avoid any finding of unpro$esnal conduct.
However, in our opinion, disclosure by a lawyer saich confidential
information could only be justified if made to thppropriate authority or
otherwise in accordance with the exceptions t@r 6t is difficult to see
how it could ever justify publication to the pres§he exceptions to the
rule indicate how confined are the circumstance®re/hdisclosure is
permitted and the appropriate authorities to whastldsure may be
made.

The parties have not referred to any directly ra\Australian cases
or texts dealing with public disclosure by a lawyeiThe matter is
discussed by Boon and Levifhe Ethics and Conduct of Lawyers in
England and Wales (2" Ed 2008) at p 231-233 including:

Normally such confidences can be revealed only hiosé having a
legitimate interest in receiving the informationhieh would include the
police or other relevant enforcement authority aiso the intended
victim. Gossiping in the pub about it or informiagtabloid newspaper
would not be disclosure in the public interest.

We have been troubled by the consideration thatptiaetitioner's
argument might be put that Mr Rasiah's suggestonhé practitioner
(accepting for these purposes the practitionecswat of it) was of such
nature as 'not to fall within the ordinary scope tbé practitioner's
professional employment' within the rule fhv Cox and Railton such
that no duty attached to the communication, thedater. Whatever
justification there is for treating a disclosureaoEommunication made to
further an illegal purpose as outside the spetdfims in which the legal
professional privilege rule has been expressedgrathan merely an
exception to it), we do not think the principle f@hich the case stands
can operate to excuse a lawyer publishing confidenbformation
learned about his client's matter to the mediado#is not seem to us that
preventing disclosure in this manner could be diesdras inimical to the
interests of justice or of the public interest. eTéoncern in the present
context is not with a client's privilege but witHaavyer's obligation. Put
another way, we think the correct approach to sse is to regard the
professional obligation of confidence as indepehddnother doctrines
including that of legal professional privilege. \&ke of the view that the
communication made by Ms Corby's Bali lawyers ® phactitioner in his
capacity as a barrister assisting in the appealogafidential and that it
therefore attracted the duty of confidence. Frbm time (or, under the
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application, 6 June 2005), the practitioner wasuireg to keep that
information confidential, except to the extent heswauthorised to
disclose it to the government or as provided byrtie

The practitioner's closing submissions cite a nunmddeadditional
cases in support of the submission. As to théseHigh Court inA v
Haydn (1984) 156 CLR 532 held the court would not enfor@e
contractual obligation of confidence where to dowsmuld obstruct the
administration of the criminal law because such wastrary to public
policy. The matter in issue iAllied Mills Industries Pty Ltd v Trade
Practices Commission (No 1)1981) 55 FLR 125 an@astrol Australia
Pty Ltd v Em Tech Association Pty L{d980) 51 FLR 184 was whether
a possible breach of th&ade Practices Act 1974 (Cth) overrode an
obligation of confidence. For reasons earlier egped concerning the
independent professional obligation of confiderwe,do not think these
assist in the present inquiry.

For these reasons we do not think the iniquitye'rcén be invoked to
defend the practitioner's disclosure to the metildroRasiah's suggestion
of money to be provided by the government for usbribing the appeal
judges.

Statements to the media

389
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Rule 4.5 of theProfessional Conduct Rules (in operation at the
relevant time) provides in effect that a practistomay make statements
to the media provided that where the subject mathecerns a matter in
which the practitioner is or has been professigraligaged:

1)

2) the practitioner shall not participate unless gnactitioner has
the informed consent of the practitioner's clientid so and it is
not contrary to the interests of the practitionetient for the
practitioner to do so.

It follows that to the extent we find that, in bchaof the confidence
rule, the practitioner made the statements comgdaiof to the media
without Ms Corby's consent, there will necessabb/ a breach of this
second rule. There will also be a breach of thie rin those
circumstances where the relevant communication medsconfidential.
Whether any such breach constitutes unprofessammaluct remains to be
decided.
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Mr McCusker points out in his closing submissidmattthe rule does
not by its terms apply to the case of a prospeathent, although he
accepts that in certain circumstances a duty ofidence to a prospective
client may still arise, having regard to the analog) case of legal
professional privilege arising in those circums&sicOn our findings it is
not necessary to explore this issue because wefbamd that Ms Corby
became an actual client on 6 June 2005.

As against this, the practitioner's submissions anthorities in
relation to 'no confidence in iniquity' is directatlithe alleged breach of
the duty of confidence rule rather than the brezde statements to the
media rule. That would allow for a breach of thedm rule even
concerning a statement containing a proposal tavabma crime. Perhaps
it was intended to be implicit in the submissionattthe defence covered
both rules. On our findings it is not necessargay more about this.

Ms Corby's informed consent
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394

395

The LPCC's case is that Ms Corby did not give htarmed consent
to disclosure of any of the identified statemewtstie purposes either of
the confidence rule or the statements to the nredia

We do not understand the parties to contend tleetls a material
difference between the nature of the client's mfeal consent required for
the disclosure of confidential information and @lation to statements to
the media. Neither do we understand the pracétiom challenge that the
consent required under both rules is ‘informed eotis We note in
passing that whereas the statements to the mddiapacifies ‘'informed
consent’, the confidence rule does not. Howewerour view the
professional duty of confidence will generally requthat the client's
consent be an informed consent as the LPCC contefitiat does not
preclude the possibility of an implied authorisatiby the client, for
instance, in relation to the Bali legal team disoug the grounds of
appeal with the Perth barristers or the Perth $tans discussing the
appeal between themselves.

The practitioner submits that each of the statesneamplained of
was made with Ms Corby's implied consent. Thisnsthe basis that at
their meeting on 6 June 2005, Ms Corby requestatieopractitioner that
he do whatever he judged to be in her best in®restd in particular
anything which he thought might prevent her fronmgeprejudiced by
the actions of, in particular, Mr Rasiah. Speaillilg, the practitioner says
he disclosed certain information because he thougias in her best
interests that he do so:
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1) his criticism of delays in her appeal was madih \the
object of these being more expeditiously prosecaiad
to make clear that the delay was not her fault, and

2) to publicly distance Ms Corby from the bribery
allegation.

Although it is not stated, this defence could omerate with respect
to statements made on and after 6 June 2005.

It is not obvious that Ms Corby's instruction toe tipractitioner
authorised in advance statements to the media abeut appeal.
Statements to the public at large are not genenafyarded as the
appropriate way of protecting a person's interestany event, the notion
of informed consent requires or suggests that likatdknow in advance
the content of the proposed disclosure. Herewlaatnot the case.

In considering this issue, it is to be remembehad on his evidence
the practitioner, in error, on our finding, did negard Ms Corby as his
client. We think his motivation generally in magithe statements to the
media was the interests of the government and ditadply) publicising
his own personal role and conducting his disputé Wir Rasiah. At one
point the practitioner was asked in cross-exanonatvhether before
making a media comment he had made any attempminiac Ms Corby
or her Queensland solicitors. The response waswalsn't my client ... |
was entitled to make any comments | chose. Th&® no reason to
consult her." At a later point in his evidence,ewhguestioned by the
Tribunal about this statement in his evidence, pi&ctitioner said in
effect that in the event of a conflict between what regarded as the
interests of the government and of Ms Corby's edts;, the government's
interests had to prevail.

We bear this evidence in mind in our approach &isisue whether
the practitioner, in making the disclosures, beldgwhe was acting in
Ms Corby's interests.

Approach to the issue

400

On our finding, the relationship of barrister ankert was not
formed until 6 June 2005. In the way the LPCC fnased its case, the
practitioner could only be guilty of unprofessiorahduct with respect to
statements made to the media from that date. Téresm relation to the
statements in the fourth disclosure published odutz 2005, the fifth
disclosure also published on 12 June 2005, thé siisiclosure published
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on 14 June 2005, the seventh disclosure also eblisn 14 June 2005
and the eighth disclosure published on 23 June.200%ese will be
considered in turn.

We consider each of the statements the subjedtesktdisclosures.
We address in turn:

1) whether the practitioner made the statement har t
substance of the statement to the media;

2)  whether the statement was otherwise in the puldmain
(relevant only to the gravity of the disclosure);

3)  whether the statement comprised information idential
to Ms Corby; and

4)  whether the statement was made with Ms Corby's
informed consent (as being in her best interests).

Fourth disclosure: statements published on 12 Jun®005 - journalist
Catherine Munro

402

403

In the meeting between the Perth barristers, MrmVaed Mr Rasiah
on 10 June 2005 (discussed in Part Il of theseorsast was agreed that
the lawyers would impose a media 'ban’, as thetipomer said, 'to
guieten things down'. It was short-lived.

On the following day, the practitioner spoke to @urpalist,
Ms Munro. An article appeared in the Sun-Heraldl@nJune 2005. The
statements the LPCC claims were made and publiahddof which it
complains are:

1) neither he [the practitioner] nor Mr Percy hagers any draft
grounds of appeal, the transcript of the reasortejudgment of
the Indonesian Court or a transcript of the trial,

2) he had received an incomplete document from B&i&h in Bali
which requested assistance from the Australian rgowvent;

3) he was concerned that the request had been byatts Corby’s
Indonesian lawyers at a very late stage;

4) the requests made included asking the governtoeatcount for
the 4.1kg of marijuana that Ms Corby was conviaiéthking into
Bali, to produce the person who put the marijuama the bag, the
owner of the drugs, closed circuit TV film from toms, Qantas
and the airports and the baggage weights of MsyoHdags; and
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5) he had received a formal document from Mr Rasihlth omitted
a request for financial assistance which had beeluded in the
informal document.

The first issue is whether these statements werdentay the
practitioner. In his witness statement the priactdr says he has no
recollection of speaking to Ms Munro.

The Tribunal received a witness statement and headence from
Ms Munro who co-wrote the article. Ms Munro saiattfor the purposes
of writing the article she spoke to the practitiorsd all statements
within quotation marks in the article that areihttted to the practitioner
were said by him during their conversation. Ms ktualso said in effect
that to the extent the introduction to a relevaasgage commenced
‘Mr Trowell said' or similar but which was not folled by words in
guotation marks, she was confident that she had peen the substance
of those words but the statement so attributedneagiven verbatim.

Cross-examined on the article, the practitionereptad that it
referred to the letters from Mr Rasiah. As consetine requests for
assistance, he said he had made a distinction betthe two letters (draft
and final). As concerns the final letter, the ptamer said that he felt
free to disclose the letter. He disputed, howetrat it was necessarily
his statement to the journalist which had disclabedinal letter. He said
he wanted to make it clear that the government eackr received the
earlier draft letter. Ultimately he appeared toegt that he had made the
statement concerning the 'incomplete document' dthé letter). Given
its contents, he wanted it on record that the gowent was not in
possession of the document. He proactively sotight It was suggested
to the practitioner that the reference to the digpdetween the letters
would likely lead to inquiry as to the nature oktfirst letter. The
practitioner conceded that this was a risk. Heugd that journalists as
this stage may already have had knowledge of theest for $500,000
from Mr Rasiah. He was asked whether the prangtis view of
Mr Rasiah influenced his decision of what to sayMe Munro. The
practitioner thought the real danger was that afgihoMr Rasiah had been
told he would not get the money, he was not gomdpe 'put off'. He
might have 'teed up' the bribes for the judgesthad sought money from
the government to meet this at the risk of Ms Cdybing ‘finished' if the
government did not produce the money. Asked whettihe disclosure
might reflect adversely on Ms Corby, the practidosaid he had not said
enough to show he was talking about bribery.
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If, as the practitioner said in his response letber could not recall
ever speaking to Ms Munro, it is difficult to und&and the basis upon
which in his evidence he said he was concernethigrdonversation to
make clear that the government had not receiveddthé letter and
distinguished between the two letters. That suggas the LPCC claims,
and as appears from his inconsistent evidence digghis intentions,
that the practitioner's evidence as to this coratens was a reconstruction
of why he made these disclosures at this time.

We think the probabilities are that the practitionede each of the
statements, with the possible exception of theestaht as to the contents
of the final letter (the fourth paragraph abové@he first paragraph is in
direct quotes and the practitioner elsewhere stidisdto the media. He
also acknowledged making this statement in re-exatiain. Regarding
the second and fifth paragraphs (the letters) hkenawledged he
mentioned the first letter and said that he waidgalit in the public arena
that there were two letters. Moreover, the passefggring to the letters
includes an indirect quotation ('Mr Trowell saidyls Munro said that he
had made this statement. As to the third parag(dplay in the request
for evidence) the practitioner said in evidencd tilemwas concerned and
wanted to make it known that the Bali legal teans Wate in delivering
the request.

However, there is some uncertainty as to whetherpiactitioner
was the source of the statement contained in thehfgaragraph. In
favour of this, the practitioner said in evideneedid not regard himself
as bound to keep the contents of the letter confidle Ms Munro said in
evidence she did not recall talking to anyone alseut the article. She
sent the practitioner a copy of the article andnkiea him for his
assistance. He might have disclosed the contdntbeoletter off the
record. As against the practitioner being the sewf the statement
however, the report in relation to the contentha tetter is not tied into
the parts of the article where the practitionerqited. There is a
reference in this context to 'sources' and to ®en&llison. The
practitioner said in his solicitors' letter date#l Zoril 2007 to the LPCC
that he suspected the government leaked some ohfibrenation about
Mr Rasiah's requests for assistance. It is coabévthat the source was
Mr Rasiah, who the practitioner also believed wasaking to journalists,
although had Mr Rasiah been the source it seerady like would have
been quoted and unlikely that the letter would hbeen described as
'signed by case co-ordinator Vasu Rasiah.' Incbisversation on the
same day with Mr Taylor (the fifth disclosure) theactitioner declined to
reveal the contents of the letter. It was not aiyeput to him in
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cross-examination that he disclosed the contenthefletter. On this
state of the evidence we are not prepared to fimdriade the fourth
statement Hereafter, where we make reference todigeosures and
statements made to the media we exclude referemcthid specific
statement.

There is no evidence that any of the matters thgest of these
statements was in the public domain. Had they leen a source other
than the practitioner, he might have been expeicigmoduce and tender
the report. The LPCC apparently made availablbegpractitioner a file
of all the media articles it held on the Corby raest

We regard each of these statements as being cotdideo
Ms Corby.

We do not think any of the disclosures were maddsCorby's best
interests. Exposing delays on the part of the Bgkl team in getting out
the appeal grounds could not assist her. Pubgissiatements criticising
the performance of the Bali legal team was morelyiko have distracted
them from their task and provided encouragementh& prosecution
defending her appeal. In his evidence concernxpgessions of support
for Ms Corby's legal team made immediately aftes hiisit on
6 June 2005, the practitioner admitted as muchexpiaining that no one
else was in a position to conduct her appeal, ltkteare was therefore a
need to 'keep up appearances’. To the extent rheitner was
concerned at the Bali legal team's delay, the gp@i@ course was to
write privately to them about this. Conductingaagument with, or as he
said 'putting pressure on', the Bali legal teamough the medium of the
press appeared to us ineffectual (given the pravipublic dispute
between Mr Rasiah and the practitioner it was @hjiko be productive),
inappropriate and improper. It is nonsense to esigy helped Ms Corby
by distancing her from the work of her Bali lawyefSor do we see any
advantage to Ms Corby in the practitioner publighthe existence and
content of the draft and final letters. These esg for finance and
assistance with the evidence were matters for fgrivansideration by the
Bali legal team, the Perth lawyers assisting them the government.
Further, in his letter to Mr Rasiah dated 8 Jun@52(the practitioner
stated that the question of obtaining funding weseenely sensitive and
was required to be handled quietly and in confiéentt ought not, he
believed, be played out in public. Yet the pramtiér was here publishing
the existence of letters requesting financial é&sce. As was put to the
practitioner in cross-examination, the reference tihe draft letter
including a request for financial assistance whwhs subsequently
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omitted, was likely to arouse the suspicion of tedia. The draft letter
had been received by the practitioner and an eaptam sought of its
contents before the figures were to be put forwwarthe government. It
was treated by the practitioner, as he explainedvidence, as a draft,
unsigned and undated letter. The final lettemnethand dated, did not
pursue the request for an amount for lobbying. t Thavhere the matter
might have rested. At this point, there was nadence, beyond the
practitioner's faint suggestion, that the journalist the time were aware
of Mr Rasiah's request for bribe money. Neithes \weere any credible
evidence that Mr Rasiah was continuing to pursuelaam for bribe
moneys from the government. The practitioner'sedtaoncerns about
Mr Rasiah 'teeing up' bribes with the High Courtigas had not been
mentioned in his response letter nor his witneatestent and appeared
speculative. This supports the inference we mdiat there was a
measure of reconstruction in the practitioner'siewce concerning his
conversation with Ms Munro.

To the extent the practitioner claims he believédt tthese
disclosures were in Ms Corby's best interests aewet detrimental to
her interests, we reject that evidence. When askbeéther the
practitioner considered the effect on Ms Corby isfdisclosing the draft
letter and the suggestion from Mr Rasiah, the pgraser answered by
reference to the consequences if it had been distlthat bribes had been
paid or that Mr Rasiah had approached the High Gatiin that in mind.
The practitioner then said he had 'never mentidhedribe' as such. The
difficulty with this evidence is that there was pewa prospect of the
government paying money for bribes nor any evideoLéMr Rasiah
'teeing up the judges'. For all these reasonsingethat the practitioner
never turned his mind to the consequences for MbyCdWe think it was
detrimental to Ms Corby's interests to reveal thessters at all and
particularly to hint at a suggestion of impropri@tyrelation to a request
for financial assistance by a member of her Balinte

We find that this disclosure and the statementthéomedia were
made by the practitioner without Ms Corby's infocho®nsent.

Fifth disclosure: statements published on 12 June 0B5 - journalist
Nick Taylor

415

Also on 11 June 2005, the practitioner spoke to rnalist
Nick Taylor of The Sunday Times. An article apmehin that newspaper
on the following day (12 June 2005). The statesi@made of which the
LPCC complains are as follows:
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1) Ms Corby's Indonesian legal team had made efisequests
for the Australian government;

2) the Indonesian legal team had previously onlyegi an
unsigned draft of the requests and the practitidvaelr advised
that was not appropriate and that a formal docuroéEn¢quest
and expenditure detail was needed,;

3) He [the practitioner] had expressed concernsutaldoe late
delivery of the request by the Indonesian team; and

4) Neither he nor Mr Percy had seen the grounds of apmea
transcript of the Court proceedings;

416 The practitioner accepts that he made the statesmextept for the
second. He says that what he told Mr Taylor was th

The Indonesian legal team had only given an inforohaft of the
requests, and the practitioner had said that tlzest mot appropriate, and
that a formal request and detail of proposed exiparedvas needed.

417 We accept the practitioner's version of this pathe conversation.

418 There was virtually no cross-examination on thisckr although
during some limited re-examination the practitiorsplained he had
made the statements to 'protect the government'e rivdke similar
findings as for the previous disclosure. Theraasevidence that any of
the matters the subject of these statements wasegexhrough the
practitioner) in the public domain. We regard eatkthese statements as
comprising matters confidential to Ms Corby. Weraht think any of the
disclosures were made in Ms Corby's best inteaastisat the practitioner
believed they were. Neither do we accept, as thetigoner claimed in
re-examination that, as he believed, they were deitimental to her
interests. The reference to the draft letter bénaog appropriate’ could
only continue to arouse suspicion. We do not thingpractitioner turned
his mind to whether these disclosures affected BIH{s interests.

419 We find that this disclosure and the statementthéomedia were
made by the practitioner without Ms Corby's infocho®nsent.

Sixth disclosure: statements published on 14 Jun®@5 - journalist
Holly Nott

420 The LPCC complains that on about 13 June 2005 thetiponer
made statements to the journalist Holly Nott whaghpeared in a press
article on the following day:



421

422

423

[2009] WASAT 42

1) He [the practitioner] and Mr Percy had not bdeiefed on the
grounds of appeal lodged by Ms Corby’s Indonesegall team;

2) The only material he and Mr Percy had receivedmf the
Indonesian legal team was an untranslated copleofrial judge’s
findings;

3) The Indonesian lawyers had not made the best afs¢he
experience and skills they were offered,;

4) The Indonesia legal team had left it to the tastute to organise
the material they needed for the appeal; and

5) Just one cause for concern was the last minetpiest and
application for finance.

The practitioner had no recollection of speaking\s Nott. The
practitioner in his response denies each of theedemsents. In evidence,
the practitioner was critical of what he regardedaasumptions made in
the article. He appeared to accept he may hawesseme of the things
otherwise reported concerning his feeling that & llet Ms Corby down,
and that the Indonesian legal team had not madédkeuse of his and
Mr Percy's experience and skills, had left thingsthe last and were
overly dependent on the Australian government.

The first paragraph is an indirect quote and isstant with matters
in which the practitioner is directly quoted. dtalso consistent with other
statements made by the practitioner at the timee fi\Md that it, or a
statement substantially to that effect, was likedy have been made.
Similar comments apply to the second paragraph. thWk it probable
that the statement was made. The third paragsaplosely tied into the
guotation from the practitioner which follows itcame did not dispute
that he may have said it. We find that it was maéally, the fourth
and fifth statements are again directly linked tetesments on which the
practitioner is quoted and are consistent with finactitioner's other
statements and his position that he was 'prote¢thiaggovernment’. We
find each of these statements was made.

As before, our findings are that there is no evogethat any of the
matters referred to in these statements was irptiic domain, other
than through the practitioner. We regard eaclhefé statements as being
confidential to Ms Corby. We reject the practigos assertion that these
statements were in Ms Corby's interests or weredetimental to her.
We think they were detrimental to her interests.e W not think the
practitioner turned his mind to whether these Omagtes affected
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Ms Corby's interests. We think the inference todbewvn from the fact
that the practitioner was making the same or smstatements to the
press on a near daily basis was that, to some teatdeast, as the LPCC
contended, he courted media attention for its cakes

424 Having regard to the content of the statements gawkrally we
again do not think this disclosure and statemeatihe media were
relevantly made with Ms Corby's informed consent.

Seventh disclosure: statements published on 14 Jur2005 - journalist
Steve Pennells

425 The complaint is that on about 13 June 2005 thetificmer made
the following statements to journalist Steve Pesnelhich were
published on 14 June 2005:

1) The Indonesian legal team were unprepared &afipeal;

2) They [Mr Percy and the practitioner] still haot seen a draft of the
appeal grounds or been given any indication of wdrguments
might be presented;

3) He had not been provided with a transcript efghoceedings;
[He had not seen a transcript of the proceedings.]

4) The Indonesian legal team request for infornmatfoom the
Australian government was made at the last momedtveas a
rehash of a former request which the Indonesialydasvknew the
government could not deliver; and

5) The Indonesian lawyers should have spent more fireparing the
appeal and had wasted time holding press confesence

426 The practitioner admits making the statement inasgbrackets in
paragraph 3 and the statement in paragraph 5, therwise does not
admit the statements. The practitioner explaimedetexamination that
the last statement concerned Mr Hutapea holdingesspconference with
a 'soapie starlet." This was apparently a telewisixercise with a view to
encouraging public support for Ms Corby's casendohesia.

427 Mr Pennell's provided a witness statement. Mr BBsisays he does
not have any independent recollection of this cosat®on but based on
his usual practice he believes that all of the gsiatithin the article that
are attributed to the practitioner are the wordsgtactitioner used during
the conversation. The other references to whapithetitioner said which
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are not in quotation marks are a paraphrase of svased by the
practitioner.

The first statement is, at the second place it argen direct quotes.
The second statement is an indirect quote. The ftatement is admitted
in its amended form. The fourth statement is direct quotes. The fifth
statement is admitted. When questioned aboutrtidea the practitioner
did not dispute any particular statement. We fthdt each of the
statements was made.

As before, our findings are that there is no evogethat any of the
matters referred to in these statements was imtiic domain, other
than through the practitioner. We regard eaclhesé statements as being
confidential to Ms Corby and their disclosure da@ntal to her interests.
We do not think the practitioner turned his mind wether these
disclosures were in Ms Corby's best interests. vié@ concerning how
the Bali legal team had wasted time seems to usnsteictive and
provocative.

We find this disclosure and the statements to tkdimnwere made
by the practitioner without Ms Corby's informed sent.

Eighth disclosure: statements published on 23 Jur2005 - journalist
Steve Pennells

431

On 22 June 2005, the practitioner had a furthevemation with
journalist Steve Pennells. The following statersemere reported in an
article on 23 June 2005:

1) the practitioner believed that Ms Corby's Indsae legal team
had given consideration to using bribery to attemopsecure
success in Ms Corby's appeal;

[Mr Rasiah had given consideration to using briberyd
Ms Corby had no knowledge of that, or of any regues
money for a bribe, or any proposal to attempt tbdjr

2) Mr Rasiah had provided a draft letter for the s#alian
government which included a request for an amouht o
$500,000 for lobbying;

[Mr Rasiah had produced a draft letter which ideld a request
for the Australian government to provide $500,000];

3) the practitioner was of the view that the redquesthe draft
letter for $500,000 was for bribes for judges; and
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4) when Mr Rasiah passed the final version of #gmuest to the
practitioner for on-forwarding to the Australianvgonment the
request for $500,000 had been removed.

The statements are admitted except, with respectheofirst two
paragraphs, that they were in the form in bracketd/e accept the
practitioner's evidence in this respect.

The allegation of the possible use of bribery ire tiCorby
proceedings caused something of a sensation iAukgalian media and,
as there reported, in Indonesia. Over the follgmveek the story with
various follow-up comments was published in varioosdia outlets in
Australia. These included reports in which Mr Rasdenied that the
request for $500,000 was for bribery, Mr Hutaped szat he had warned
the practitioner against making the allegation &séparately) the
allegation might result in an increase in Ms Cabyunishment,
Ms Corby had 'sacked' her Bali legal team althowtbsequently
reinstating part of the team and Ms Corby's mo#asd that rather than
helping her daughter, the practitioner was makimggs worse.

In his witness statement and response letter, thetiponer states
that on the same day but prior to his conversatwgh Mr Pennells, he
had spoken to another journalist Nick Butterly. Bdtterly had
telephoned to advise that he had written a stoapfmear in his newspaper
based on a conversation with Mr Rasiah, in which Rdsiah had
admitted asking for $500,000 for lobbying but denilat it was to bribe
judges. The practitioner says he made no respdhseas however clear
to him that Mr Butterly was aware of the contentdhe draft letter. It
followed that, in the practitioner's view, other migers of the media
might also be aware of the dratft letter.

The practitioner says his views were confirmed wihmPennells
spoke to him later in the evening of 22 June 2085. described in his
response letter the practitioner says that Mr Penrteld him that
Mr Rasiah had asserted that he had never made emyest of the
Australian government through the practitionerrfaoney to bribe judges.
Mr Pennells asked the practitioner to confirm wkeetiMr Rasiah's
explanation was true. The practitioner said tleatMas not prepared to be
untruthful about the matter and to be involved iy aover-up in respect
of what he believed to be a criminal enterprisbribe judges of the High
Court of Bali. The practitioner told Mr Pennellbat Mr Rasiah's
assertion was untrue and relayed briefly the sabstaf his conversations
with Mr Rasiah. He also told Mr Pennells that #heactivities of
Mr Rasiah were not undertaken with the knowledgevisfCorby, nor
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were they countenanced by Ms Corby's legal teamhid response letter
the practitioner acknowledged that the substancéi®fcomments to
Mr Pennells were reflected in the article.

Mr Pennells' witness statement on the subjectfigcdlt to follow.

He gives a generalised account of his conversatitim the practitioner
(at [15]) followed by a more detailed and rathdfedent version (at [18] -
[24]). The explanation for the variance is no hblobecause, as he
acknowledges, after this length of time his reaiter of events
surrounding the story was not good. He says haatamecall how much
information he had before the phone call to thetgraner and how much
he got from the practitioner, but if the practigondid not provide the
information then he at least confirmed it. He enfadent however that
the words in the article he put in quotations werese of the practitioner,
with the possible exception of the word ‘'lobbyinylr Pennells says that
he rang the practitioner once or possibly twicelmevening. Adopting
his generalised account, his evidence was thataldesbme knowledge
involving Mr Percy and the practitioner to the eff¢hat the Indonesian
lawyers, 'especially Vasu Rasiah' asked for momeyn fthe Australian
government for bribes. He put to the practitiosemething along the
lines that he understood there was a bribe or tadenhe understood the
practitioner was party to it or a conduit to it amds that correct.
Mr Pennells says that the practitioner 'confirméadnd he quoted ‘pretty
much what [the practitioner] said’ in the articléde ‘used pretty much
every quote he gave me’. Mr Pennells says he sgis@e to Mr Rasiah
and put the allegation to him and that 'he denteftaily and said the
money was requested for a public relations campaign

There was tendered also a transcript of the LPQGE€niew of

Mr Pennells. This is broadly consistent with higness statement. What
emerges additionally from this document is thabpto his conversation,
Mr Pennells was aware of a request for $500,000 that there was a
suspicion that this was for bribes. He believedhiagl learned from
Mr Rasiah of Mr Rasiah's request for $500,000. hidd learnt from the
practitioner that there was a draft letter. He thle practitioner they were
running the story anyway that the government hashlkepproached for
money, and he could confirm or deny this. Whempliethe allegation to
Mr Rasiah he had denied this and said the amowghsavas for public
relations or something like that. He may have rthregpractitioner back
after that. He believed from his conversation wité practitioner he had
now got 'hard evidence' of a request for bribe njoas opposed to
rumour.
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The practitioner was cross-examined at some lerajibut the
statements he made to Mr Pennells. His evidenceumaatisfactory in
part because he answered by reference to what Mrele had told the
LPCC. The practitioner also framed his rathereiuiccount of the matter
In his witness statement in part by reference toPkmnells' witness
statement. He acknowledged that in fact no redeediribe money had
been made to the Australian government by way efitaft letter because
he had not passed on the draft letter. He wasdaskg he did not tell
that to Mr Pennells or why he did not do as Sengtlison had done and
confirm that the government had not received aestjior lobbying or for
other purposes and would have rejected such asequde practitioner
guarrelled with the question and did not answer As regards the
Minister, what the Minister said was literally trbat he was aware of the
request (because the practitioner had orally advse staff of it) and he
could not speak for him. He emphasised that MnBksihad said he was
going to run the story with or without the practiter's version. The
practitioner disclosed what he did in order to ecothis own position, the
government's position and Ms Corby's position. etmld not be
‘'untruthful' and needed to make the disclosurertdept the integrity of
the government, himself and Ms Corby who knew maghabout it. He
was asked by the Tribunal whether the effect of twiea said was to
convert a possible rumour of a bribe attempt i@ ftact of that. The
practitioner said he believed that Mr Pennells bafficient material to
run with the story of a bribe attempt. It was pytMr Hall that what he
had told Mr Pennells became the story. The pracét thought the
journalist may have bluffed him but he had a fd&a what the situation
was. He said he had made it a pre-condition teegg to talk to
Mr Pennells that he report that Ms Corby was nebived in the attempt.
As the LPCC points out, that evidence of a conditweas not part of
either his response letter nor his witness statgnimth of which deal
specifically with the subject of Ms Corby's lack khowledge. He
referred to Mr Davies' account of his conversatoth Mr Rasiah at the
bar on 10 June 2005 and his fear that Mr Rasiahldvapproach the
judges and 'tee them up' for the bribes and thleth@sgovernment for the
money. We think that evidence of both these matgeunsatisfactory for
reasons given. Then, 'that would have been fatdhar because the
money would not have been forthcoming'. This isuaous suggestion
given the practitioner's assertion that the Badiges were not open to
corruption. He said Mr Pennells had put to hint tha bribe had taken
place and that the practitioner was party to it regarded himself as in
an enormous dilemma and that he had to think guiakbut how he was
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going to respond. He was not going to be untrlithibwut it because that
would have been a disaster for everybody.

When asked about a subsequent report disclosingh&orby had
sacked her Bali legal team, the practitioner saidvidence he welcomed
the news that she had got rid of the ‘crooks amadatans' that surrounded
her. Asked whether he saw this as a potentialflieienis statements to
Mr Pennells, the practitioner said: 'l don't knoann | just don't know.'
He then said he did not think he made his decisemause of an objective
to damage Mr Rasiah or to attack the Bali legaitedt was clear from
his answers that the practitioner could not say \vary conviction that
this was not his motive at the time. When askedhleyDeputy President
whether the disclosure was an escalation of hisgdeement with
Mr Rasiah, the practitioner answered by referencethe informal
conversation between Mr Davies and Mr Rasiah odut@ 2005. We
consider this issue of motive below.

We accept that the practitioner felt himself undeme pressure
when confronted by the journalists about whetherghtad been a bribe
attempt. We also note that the practitioner, qaestl by the
Deputy President, acknowledged that he did not kadwether he made
the right decision or not in making the disclostadévr Pennells. We are
conscious also of Mr McCusker's caution that, witte benefit of
hindsight, we categorise as unprofessional conthattwhich may have
been an understandable error of judgment.

Our sympathies are limited however. First, we khmuch of the
practitioner's dilemma as to how to answer wasigfolwn making. He
had generally made himself available to the medidiscuss the Corby
matter. More directly, he had put out that thees\an inappropriate draft
letter from Mr Rasiah which had made a claim foriam of money
which was subsequently omitted. Second, by thie tae appeal had
been lodged. Any further assistance the pracetiaould give was, it
appears, in relation to assisting in obtaining toidal evidence. The
government had apparently decided not to take MirdRé& suggestion of
a bribe any further. There seems to us no obvieason why the
practitioner needed to contribute to the subjddtird, a related point, we
think that in the circumstances there was no intperao provide a
detailed account to Mr Pennells of Mr Rasiah's sstign of payment of
bribe money. To the extent he was pressed on #teenhe could simply
have declined to comment as he did with Mr Butteryanswered briefly
as the Minister subsequently did (ABC interview 2z June 2005). At
another point in his evidence the practitionerrokd he was 'no stranger’
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to dealing with the media. Whatever rumours weareutating amongst
journalists would have remained just that, paridyl given Mr Rasiah's
emphatic denial of any claim by him for money foibbry. Mr Pennells'
evidence suggests that it was the practitionettaildd account refuting
the denials of Mr Rasiah's which made the mattevsmerthy. This
supports the LPCC's submission that the betterackenisation of the
matter was the practitioner exposing the story ematthan, as the
practitioner claimed in evidence, having to defehd charge of being
involved in a cover-up of it. Fourth, having reved the whole of the
evidence it is apparent that the practitioner hadnéd an extremely
hostile attitude toward Mr Rasiah. The manner mcl the practitioner
spoke about Mr Rasiah both at the time (for instanc his letter to
Mr Hutapea) and before us (we have mentioned sonig af these
references) suggests he felt an intense persomabsity which coloured
his decisions. The basis for that hostility asdatéd by the practitioner's
own statements was not just the suggestion of theergment paying
money for bribes but was Mr Rasiah keeping contrfokhe case and
excluding the Perth 'team'. See again his letieMt Huapea and his
statements to the media to this effect. We haumdd the view that the
practitioner's decision progressively to discloke bribery claim was
motivated, at least in part, because of his intafiskke of Mr Rasiah.
That explains why the revelation about the bribelagm went into such
detail - covering the initial request, the draftde, his refusal to convey
the draft letter to the government and the subs®qamission of the
request from the final letter. It also explainsywistead of setting out his
concerns in private correspondence with Mr RasiahMs Lubis, or
advising the government to take the matter up witd Indonesian
authorities, the practitioner made his revelatidnmsugh the press where
it would have maximum impact. Finally, the praotier had earlier been
extremely critical of a Corby supporter (Mr Bakioy his making bribery
allegations. He said these might generate anbradian sentiment
which could affect the mind of an Indonesian judg€he practitioner
sought to distinguish those circumstances, theygoklse allegations, but
at the least he must have known that the consegaesichis disclosure
would cause significant problems for the Bali leggglm which could not
assist Ms Corby awaiting the completion and outcofrfeer appeal.

We reject the practitioner's evidence that whenstomled by
Mr Pennells, the only options open to the pracigiowere to tell him
what had happened or to deceive him. We rejeothatsevidence that his
disclosures were necessary to protect his interésésinterests of the
government and Ms Corby. The practitioner mighvehaeclined to
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comment in relation to the matter. It is not akafor the government had
anything to hide. The practitioner had rejectesl shiggestion of money
for bribery from the outset and acting on his Jediethe real nature of the
claim for lobbying and the status of the draftdethad refrained from
passing it on. There is no evidence that Ms Cokibew of the
suggestion. No-one, not the Bali legal team nergbvernment, had any
interest in revealing Mr Rasiah's suggestion, ad the issue somehow
opened up or been investigated, those facts woale lemerged. As
regards the written records, the facts were that phactitioner had
received a draft letter making a request for fumdtiding an amount for
lobbying. This had not been passed on to the govent pending
clarification. When the final letter was receivetiad omitted the request
for an amount for lobbying. To the extent it was@ssary to mention any
of this (and we do not think it was) the practiBormight have confined
himself to that. There could be no criticism of ksonduct or that of the
government or Ms Corby in these circumstances. tWf that position
would have best served Ms Corby's interests.

We reject also the assertion that the practitionas under a
professional duty to 'tell the truth' concerning tiribe allegations. To the
extent the government or the practitioner had thoug necessary to
reveal Mr Rasiah's suggestion, there were appitepriaays the
practitioner might have gone about this. Publaratio the press was not
one of them.

The only redeeming feature of the incident is thatpractitioner did
at least endeavour to protect Ms Corby and herlyaoyi stating that they
were unaware of the bribery allegations.

We find that these statements were not in the pulbmain. We
find further that they did comprise matters confii@ to Ms Corby and
that disclosure was contrary to her interests. t Bm@ may not have
known about Mr Rasiah's suggestion that the govemmrovide money
for bribing the judges is not to the point. Laws/dor a client will often
discuss matters and tactics relating to the cateut the client's express
knowledge or involvement, acknowledging that thetsategies will rarely
involve that under consideration. However miscorex the bribery
proposal may have been, it was one on its face nwatlee knowledge of
the Bali legal team and pursued by Mr Rasiah oralhedf and in the
interests of Ms Corby. We reject the practitionstiggestion at one point
in his evidence that the suggestion was made foR&&iah's own
purposes; that is the money would not have beed t@eMs Corby's
benefit. There was no evidence to support thagiesigon and, given the
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source of the funds, it seems inherently unlikeWe find the statements
were not made in Ms Corby's best interests anchereitvas this the
practitioner's motivation in making the disclosure.

446 We find that the practitioner made this disclosame the statements
to the media without Ms Corby's informed consent.

Unprofessional conduct

447 The remaining issue is whether the making of tlaestents in the
circumstances constituted unprofessional condddiat is, whether the
practitioner's conduct, as found, to a substakggree fell short of the
standard of professional conduct observed or agortey members of the
legal profession of good repute and competence.

448 The findings we have made concerning the makinfp®fstatements
and the circumstances of and motivation for theiakimg, leads
irresistibly to our finding that the practitioneaw guilty of unprofessional
conduct in relation both to the disclosure of cdefitial information and
in making statements to the media. Whilst it mayenbeen the case that
the making of an individual statement might not éagonstituted
unprofessional conduct, when the statements aemtak a whole and the
circumstances of their making is considered ifésicthat the practitioner
was guilty of a serious breach of professional chd

449 The circumstances relevant to this finding in sumymare as
follows:

1) Ms Corby was from 6 June 2005 the client of the
practitioner. He ought to have appreciated this gaven
the circumstances of their meeting as we have foural
the extent he did not, he should at the least have
considered this possibility and refrained from maki
statements to the media or sought her informedestris
do so if satisfied they were otherwise in her l@strests;

2) in their meeting of 6 June 2005, the practitrorad
Ms Corby agreed a form of words for release tontleglia
of matters which were of direct and immediate comc¢e
Ms Corby and which, because they were of a general
nature and intended for the Australian public, were
justifiably made through the media. The practidon
ought to have sought her agreement before propdsing
make further statements to the media. To the ettene
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were practical difficulties in directly doing soe hmight
have sought her approval through her Bali legaintea
through her family who were in constant touch vhtr.

It is of interest that in his letter dated 21 JA@G85 to
Mr Hutapea, the practitioner in effect sought his
permission to the practitioner making a further raed
statement relating to the appeal (that only Mr IHata
and Mr Siregar handle the appeal);

the statements made fall into two main groupke first
group comprise criticism of the Bali legal team: for

a) delays in providing a transcript of the trialdan
reasons, the draft grounds of appeal and requests
for (inappropriate) evidence;

b) not making the best use of the experience and
skills offered; and

C) spending insufficient time on the appeal.

The appropriate course for a responsible barristéhe
practitioner's position believing there were these
problems which were capable of redress was to have
written to the Bali legal team and made known these
concerns. If there were difficulties in doing sechuse
the criticism was directed at the Bali legal te&e might
have sought to raise them with Ms Corby or her kami
To publish these statements to the media was daitah

to Ms Corby because it appeared to demonstratduaefa
on the part of her Bali lawyers and a weaknessair t
preparation of her appeal. As the practitioned gai
effect in his evidence, there was little point niticising

the Bali legal team because no-one else was irs#iqo

to take over and prepare the appeal. These stateme
may have provided comfort to the prosecutors defgnd
the appeal. It was likely to distract the Balidegeam
from their task and make it less likely they woirdlude

the Perth team in assisting with the grounds okapplt

Is far from clear that the statements promoted the
government's interests, although the practition@med
they did by anticipating the Bali legal team's elttan the
government. We think the motivation for these publ
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statements was in part the pursuit of the praoetis
dispute with the Bali legal team and in particular
Mr Rasiah, and the practitioner's interest in prongp
himself in the media as an expert, approached By th
government, whose pro bono services were not being
availed of;

4)  the second group of statements either foreshadoov
constituted the bribery claim. For reasons givbaova,
we reject the practitioner's claim that this wascltisure
made in Ms Corby's interests. We do not thinkeheas
any credible evidence that after 10 June 2005 (the
delivery of the final letter to the government) Rasiah
was seriously pursuing money for bribery from the
government. We do not think the journalists' palssi
story of a bribery claim, rejected by Mr Rasiah,uwhb
have had any or sufficient foundation but for the
practitioner's progressive revelation of the deteaolf
Mr Rasiah's suggestion. Again, we have doubts hanet
they promoted the government's interests, althaihgh
practitioner claimed they did by anticipating a gestion
that the government was the recipient of a reqtmst
money for bribery. We again think the motivaticor f
these public statements was in part the pursuithef
practitioner's dispute with Mr Rasiah; and

5) in the space of about 11 days the practitionaderfive
disclosures to the media of statements which dyrect
concerned Ms Corby's appeal. They were statenants
we find which were not merely of no benefit but wer
detrimental to the interests of a person who wasnn
extraordinarily vulnerable situation, and wherer¢gheas
no obvious benefit to the government.

The practitioner argued that he did not breach thquisite
professional standard to the extent he believedChtby was not his
client and further that he made the statementg\ef{ them to be in her
interests. We have dealt with the second argumérg.do not accept it.
As to the first, we accept the practitioner's emmkethat he did not regard
Ms Corby as his client. The basis for the pramtir's position appears
from his evidence to have been based in part, enféct that the
government was his client and its interests mayeheonflicted with
Ms Corby's. He was so certain Ms Corby was notchent he felt no
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need to analyse or discuss or seek advice on whéthaé belief was
sound.

The starting point in considering this issue muesttiioe situation of
Ms Corby, suffering both physical deprivation ahé prospect of life in
an Indonesian jail and dependent, for some posstlief, upon the
success of her appeal. We think that a responb#niester would have
been acutely aware of these facts and conducteds#it accordingly.
That would require that the barrister pay very fidrattention to whether
they owed Ms Corby duties of confidentiality. Givéhat possibility
existed, the practitioner ought to have erred an dide of caution and
exercised great restraint in making any disclosoresvhere necessary,
saying anything to the media. He might have mdtate to clear any
statements with Ms Corby in the manner suggestédthey were
otherwise not detrimental to her position. We khiie practitioner
manifestly failed to exercise that level of caral aastraint. Rather, he
sought out media attention and disclosed confidentnatters and
expressed his personal opinions about her app#ahwior little regard to
the consequences for Ms Corby. Worse, he condubkigdpersonal
dispute with Mr Rasiah through the press in a marthat was highly
prejudicial to Ms Corby's interests. In these wmstances, we do not
think the practitioner's belief that Ms Corby wan his client excuses his
conduct.

Neither do we think that the disclosures and statémwere justified
to the extent the practitioner believed they warethe government's
interest or served a political purpose for whichhiagl been retained and
were not inimical to Ms Corby's interests. We kdo one side the
propriety of the practitioner, in the circumstancesdertaking what he
called a semi-political role. In our judgment fhractitioner was under an
obligation to Ms Corby as his client to protect benfidences, ensure any
disclosures were in her interests, and obtain hdhoaity to make
statements to the press. Put another way, whateséical or other
service the practitioner regarded himself as randdo the government,
from Ms Corby's point of view we think she was #eatl to expect that a
senior counsel advising and assisting her in miat her appeal against a
life sentence would scrupulously comply with hisfessional obligations
to protect matters confidential to her appeal abthia her informed
consent to statements made to the media.
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Conclusion

453 For these reasons we find that the charge of uagsadnal conduct
in respect of both the disclosure of confidentiaformation and
statements to the media without the informed cangkNs Corby as the
practitioner's client have been made out.

Orders

1. The practitioner is guilty of unprofessional danot.

2. The Tribunal will hear submissions as to penatd
costs on a date to be fixed.

| certify that this and the preceding [453] parapgcomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J ECKERT, DEPUTY PRESIDENT



