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REASONS FOR DECISION OF THE TRIBUNAL:

Summary of Tribunal's decision

1

The Legal Practitioners Complaints Committee madsur f
allegations of unprofessional conduct against Md®want Singh, a
partner in the firm Friedman Lurie Singh & D'Angeld’he allegations
concerned demanding and receiving costs in regfecmatter where the
legal work was required by reason of the conduciroemployee of the
firm. The Committee also alleged unprofessionaldumt by delay in
informing the client of a significant developmemnt the matter, and a
failure to respond to correspondence from the lasvyepresenting the
other party.

Friedman Lurie Singh & D'Angelo had acted for a@wtiin relation
to the compromise of a claim for personal injurid$e client was under a
disability when the action was settled at pre-trzainference. The
settlement included an element for general damdgespain and
suffering. After the settlement, but before anligagion for compromise
of the action was made to the District Court, thent died. The solicitor
handling the matter at Friedman Lurie Singh & D'Aligwas advised of
the death. The consequence of the death washbajeneral damages
component of the settlement was no longer recolerab

Notwithstanding the client's death, the solicit@ndling the matter
applied to the court for compromise of the settletme the terms which
had been agreed. It is apparent that neitherdbe,onor the other party
to the litigation was advised of the client's deafkccordingly, the court
approved the compromise.

Some months later, the other party learnt of thenté death. It
demanded a return of the general damages compoh¢me settlement.
At the time of the demand, Mr Singh had responsjbibr the file. He
did not advise the client of the claim for reimkament for some two and
a half months, and nor did he reply to the othetyfmsolicitors during
that period. The failure to do each of those thingnstituted two of the
allegations of unprofessional conduct.

After some considerable delay, and no satisfactesponse being
received to their demand, the other party's solisiinstituted an appeal
against the court's order for compromise based tipofact that the death
was not drawn to the court's or the defendanes&tin. Friedman Lurie
Singh & D'Angelo represented the client on the app®©ver a period of
some months, Mr Singh made a number of demandhéoclient to pay
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fees in relation to the appeal and to enter intdtevr costs agreement.
Eventually, the appeal was settled by repaymentlaft remained of the
general damages that had been paid pursuant tocdhgromise.

Friedman Lurie Singh & D'Angelo rendered an accouhich was paid.

Mr Singh ultimately accepted that those costs shdé repaid. The
demands for entering into a costs agreement ancetiegpt of costs were,
in all the circumstances, alleged by the Legal fitracers Complaints

Committee to amount to unprofessional conduct.

The Tribunal examined the history of dealings, dne extent of
Mr Singh's knowledge as to the circumstances sodiog the
compromise. It concluded that each of the allegatimade by the Legal
Practitioners Complaints Committee were made ood, @at it should
hear submissions on the question of penalty.

The allegations

7

The Legal Practitioners Complaints Committee (Cotta®) alleges
that Mr Sukhwant Singh (the practitioner) was gquittf unsatisfactory
conduct by unprofessional conduct in that:

A. between about 20 July 2005 and about Februadg 20
seeking to have a client pay his and/or his firm's
(Friedman Lurie Singh & D'Angelo) costs of acting
and/or seeking to have a client enter into a writtests
agreement, where in all of the circumstances hevkore
ought to have know that his firm should bear thossts
as they were incurred as a direct result of hisn fir
compromising a claim inclusive of general damagkserw
there was no entitlement to general damages atitégr
were incurred as a direct result of his firm nanhging
the client's death to the attention of the defehcam
District Court of Western Australia; and, or funthe

B. in about February 2006, by accepting paymenmfi@
client for his and/or his firm's (Friedman Lurien§h &
D'Angelo) costs of acting, where in all of the
circumstances he knew or ought to have known tgat h
firm should bear those costs as the costs werergatias
a direct result of his firm compromising a clainclusive
if general damages when there was no entitlement to
general damages and/or they were incurred as atdire
result of his firm not bringing the client's dedth the
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attention of the defendant and District Court of Stéen
Australia;

C. between about 20 August 2004 and about
5 November 2004, the Practitioner did not inforne th
client of a significant development in the matter;

D. between about 20 August 2004 and about
4 November 2004, the Practitioner did not respond t
correspondence from fellow practitioners on a sigant
matter.

Background facts

8

10

11

Mr Singh is a partner in the firm Friedman Luriegh & D'Angelo
(FLSD). He has held that position since March 198&n his former
firm merged with another to form FLSD. According Mr Singh, the
firm expanded progressively from 1996, and durlmg period relevant to
the Committee's allegations, it employed around $b&ff including
lawyers.

In July 1997, a solicitor in NSW, a Mr Terry Howaaod the firm
Whitelaw McDonald, instructed FLSD to act for Wiete McDonald's
client, Mrs Sylvia Deen, in respect of a claim ftamages arising from a
motor vehicle accident which had occurred in Augu€96 in
Western Australia. Mrs Deen was elderly, and waapable of providing
instructions. Her son, Robert Leslie Deen, corexeimd act as her next
friend, and proceedings were commenced in 200henDistrict Court
(the action) in relation to Mrs Deen's claim fondeses. Both Mrs Deen
and her son resided in New South Wales, and caditaroughout the
relevant period to retain Whitelaw McDonald who \pded instructions
to FLSD in the action.

The instructions were initially taken by an empldysolicitor,
Ms Laslett. Ms Laslett had the conduct of the titdil she resigned from
the firm sometime in February 2002.

When Ms Laslett resigned from FLSD, she preparatgemorandum
for the file addressed to Mr Singh. It is appareoin the memorandum
that, as at February 2002, negotiations were beompucted with the
Insurance Commission of Western Australia (ICWA) settlement of
Mrs Deen's claim.
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On 22 February 2002, Mr Singh sent a letter to @i McDonald,
describing himself as "supervising partner" andvyling a progress
report on the action. Mr Singh says in the |€téex | have taken over the
file", he had contacted the defendant's solicitoRhillips Fox, to
investigate the possibility of negotiations fortghent being undertaken.

Mr Singh wrote again on 26 March 2002 to WhitelaveDvnald,
again describing himself as supervising partned, @oviding a report on
the proceedings as recommending that the matteprbgressed to a
pre-trial conference. He provided a further repor2 April 2002.

Sometime in May 2002, Mr Murray Pearson became rapl@&yed
solicitor with FLSD. He assumed conduct of Mrs Dedile.

Mr Pearson wrote a letter on 31 May 2002 reportinghe outcome
of the pre-trial conference, which was that no lsetent had been
reached, but the conference had been adjourn2ditigust 2002.

On 2 August 2002, settlement was reached at ariptezbnference.
The agreement included a provision for payment te Deen of a total of
$37,500, of which the sum of $15,000 was includgdMay of general
damages. By reason of Mrs Deen's incapacity, & mecessary to obtain
the court's approval to a compromise of the actiBhillips Fox wrote to
FLSD in September and October enquiring as to wareapplication for
leave to compromise might be made.

On 11 October 2002, Mr Pearson wrote to Phillips lBeeking
agreement to meet the cost of counsel's opinioto aee compromise.
Phillips Fox apparently agreed to meet that cd3apers were prepared
and forwarded to counsel on 20 December 2002 ttimge Phillips Fox
was advised of that development.

Phillips Fox wrote to FLSD on each month from Jagu003 until
December 2003 enquiring as to when the applicafmn leave to
compromise would be served. Some correspondencduie 2003
indicates that Mr Pearson was seeking some infaomatfrom
Whitelaw McDonald, although the detail of that ist mevealed in the
documents produced at the hearing.

On 19 August 2003, Mr Singh prepared a memorandem t
Mr Pearson apparently following a conference betwdéeem. The
conference appears to have focused upon the eatecdsts recovery
likely on the file, and the split-up of costs reecad between FLSD and
Whitelaw McDonald.
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On 4 December 2003, an email was sent by EmmasCagparently
a paralegal employed by FLSD to Mr Pearson. Thaileraports that
Mr Howard of Whitelaw McDonald had been advisedNdy Deen that
Mrs Deen died on 25 August 1999. That was, applgrethe first time
that Mr Howard had learnt of Mrs Deen's death. €hwil recites that
Mr Howard did not know "where it all stands undeAVégislation now",
and asked Mr Pearson to return the call to disthessatter.

On 5 December 2003, Mr Howard wrote to FLSD coningnthat
Mrs Deen had died on 21 August 2003, and enclasiogpy of the death
certificate. On 5 December 2003, Mr Pearson sergmaail to Mr Singh.
The email identified the matter, advised that MalBen had heard the
previous day of Mrs Deen's death, and asked whétberdeath would
mean that the general damages component is nobleay#&lalf an hour
later Mr Singh responded "Yes, unfortunately”. QOmnmute later Mr
Singh sent a further email to Mr Pearson which ré&sekn - further note -
wasn't this settled?"

The same day, Mr Pearson responded confirmingtlieatnatter had
been settled and explaining the delays, and indgahat he would speak
to "Whitelaws" tomorrow.

On 8 December 2003, Mr Singh sent an email to Nirétm
identifying the matter, and enquiring "could we wghe claim in fact
had settled?" Mr Pearson responded saying hepacees to someone at
Whitelaw McDonald and been told that the next fdidmad signed the
affidavit in support of the application for comprize&. Mr Pearson had
apparently asked for the affidavit to be sent asesoon as possible, and
that he would speak with counsel to see what cbeltargued for optimal
outcome in circumstances”. Mr Singh responded &bt

On 10 December 2003, Mr Pearson prepared a file mdtich
appears to record a telephone conversation betvWéeRearson and
Mr Howard. The note relevantly reads:

explained sit'n re gen dges; our tech pos'n isahaintract of settmt was
reached whilst claimant alive and that's the pa#nwill address via
Counsel.

| said if Mr Deen won't sign Affid and entire matteollapses, we may
well have to reserve and pursue our rights ag hénegsts thrown away).

asked for this to be sorted out immed. Costs dfr@amassive loss in this
(for FLS + Whitelaws)
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On 19 January 2004, a chamber summons for leagertmpromise
the action was filed by FLSD. The compromise spext to which leave
was sought included the claim for general damade$18,000. The
application was accompanied by an affidavit swoyrMy Pearson. That
affidavit made no mention of Mrs Deen's death. afdavit sworn by
Mr Deen on 6 January 2004 was filed in supporthaf application for
leave. That affidavit also made no mention of Meen's death and
deposed to the fact that Mr Deen had "no interdgéise to the plaintiff
for whom | act as next friend in this action". alhnexed a copy of the
opinion of counsel, Mr Brian Nugawela dated 15 ®eta2003 and
verifies that the facts upon Mr Nugawela basedopision were true and
correct "in every detail".

Mr Nugawela's opinion was prepared before Mr Peadsoew of
Mrs Deen's death. Accordingly, it recites that Mdeen "is now
approaching 82 years of age", and that she "has fes&dent at a nursing
home since mid December 2000". Those facts wemonbt an accurate
recital of the instructions which Mr Nugawela hadhee time he prepared
his opinion, but were inaccurate, to the knowledg®r Pearson, when
the affidavit was sworn, and when it was filed aetled upon in the
District Court. Because the opinion was prepared time when it was
understood that Mrs Deen was still alive, it obgigudid not deal with
the issue of the effect of Mrs Deen's death onrdu®verability of the
general damages component of the proposed settlemen

Nothing in the papers which have been produced®purposes of
these proceedings throws any light on the questiavhether Mr Pearson
discussed the consequences of Mrs Deen's death acuwtimsel as,
according to his file notes of 8 and 10 Decemb&32e intended to do.
Neither Mr Pearson, who apparently is no longeiastern Australia,
nor counsel, gave evidence at the hearing. Duciogs-examination,
Mr Singh said that he spoke to counsel sometimer athe present
allegations arose, and was told that counsel cootdecall being advised
of the death. It is obvious from later eventspfrthe documents filed in
support of the application for leave to compromised from the
judgment including the general damages, that tdgguwvas not advised
of Mrs Deen's death when she dealt with the apbicafor leave to
compromise. The order granting leave to comprommséerms of the
proposed settlement was made by Judge French ebray 2004. The
order made was in terms of a minute of consentrahd¢ had been signed
by the parties' solicitors.
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Mr Pearson left the employ of FLSD in May 2004. that time, the
payments under the settlement had not been fidalidsut on
18 June 2004, a sum of $11,250 was paid to thed Thlstee in NSW to
satisfy, after certain outgoings, that part of findgment which awarded
general damages to the client.

The Committee asserts that, from the time of Mr&waleaving the
employ of FLSD, the practitioner became the priatiggal practitioner
responsible for Mrs Deen's file. Mr Singh deniesttassertion. He says
that the claim having settled before Mr Pearson) &f that was required
was the routine collection of settlement funds @rad "There was nothing
on file to suggest to [me], as and when the files weferred to [me], that
an issue had arisen other than routine collectmmh fenalisation of the
file." It is clear, however, that, following Mr Beson's departure,
Mr Singh was the only solicitor within FLSD who hady responsibility
for the file. We find that, to the extent that wdpy a solicitor was
required on Mrs Deen's file, after Mr Pearson eé firm, responsibility
for that work, and associated professional oblagetj fell upon Mr Singh
at least until the file was transferred to anotb@rcitor in circumstances
we will describe below.

In May 2004, correspondence was received by FLSD the Public
Trustee in NSW concerning the deposit of the chefgoim ICWA. It
appears that no response was sent to that leftmeben 25 May 2004, a
law clerk employed by FLSD sent a pro forma letter Whitelaw
McDonald confirming receipt and disbursement of sle¢tlement funds,
and advising that the file would be closed andigeth Mr Singh signed
that letter.

It appears that the Public Trustee NSW wrote agaiffLSD on
3 June 2004 concerning the funds it had receivigll.Singh apparently
telephoned the Public Trust NSW office on 10 Jub@42in response, and
also responded by facsimile the same day. He sdsb a facsimile to
ICWA advising of the problem with acceptance of theney by the NSW
Public Trustee. On 17 June 2004, the Public Teuat®te advising that it
was able to accept the funds and that matter vemsftire resolved.

On 20 August 2004, Phillips Fox wrote to FLSD. Yhenclosed a
letter of the same date to the Public Trustee NSWat letter recited the
terms of the agreement that had been reachedatiorelto Mrs Deen's
claim in August 2002. It continued: "Unbeknown tioe Insurance
Commission, Mrs Deen passed away on 21 August 200BHe letter
pointed out that, pursuant to s 4(2) of thaw Reform (Miscellaneous
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Provisions) Act 1941 (WA), Mrs Deen's estate would not be entitled to
claim damages for pain and suffering as a resulteofinjuries. On that
basis, the Insurance Commission sought repaymenthef general
damages which had been paid to the Public Trusg&'.N

33 In its letter to FLSD, Phillips Fox sought advice @ what steps
FLSD considered to be appropriate in the circunt&san

34 On 23 August 2004, Ms Curtis wrote a note to MrgBin In his
witness statement, Mr Singh describes the file astbeing "from Murray
Pearson's paralegal’. That is not an accuraterigeen, Mr Pearson
having left the firm's employment some three morgadier. It is clear
from the exchange of emails and correspondenceecoing the initial
payment of funds to the Public Trustee NSW thatQystis was acting
under Mr Singh's supervision.

35 The note from Ms Curtis read:

Do we need to respond to P Fox letter?

. File is to be closed

. Our/Whitelaw McDonald costs sent to us sepaydteket chq that
went to Public Trustee NSW — is ICWA going to béeaio recover
that too?

. Whitelaw McDonald doesn't know about this letiet, unless

Public Trustee NSW have given it to them.

36 Mr Singh wrote at the foot of that note "CC - le¢ fnave file with
this".

37 Mr Singh's evidence was that:

I do not recall whether Phillips Fox's letter wataehedto that note and

because | had no knowledge of that letter, | eretbos the note the words
"Let me have file with this" and, as was the pragedhen, sent the note
back to the paralegal. | do not recall receivihg tomplete file back or
seeing Phillips Fox's letter.

38 It is inconceivable that the letter from Phillipex~was not attached
to Ms Curtis's note. The note refers to "thiselett It enquires as to
whether a response is required. The request tthedée, rather than the
letter itself, suggests that Mr Singh receivediétier with the note.

39 Mr Singh accepted, during cross-examination, thheihad read the
letter in August 2004, he would have seen thaiggested some irregular
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conduct in relation to Mrs Deen's claim. He alsoepted, and we find,
that the letter raised a matter of substantial i@me in relation to the
claim, and was a significant development in thetenat He correctly
accepted as well that it was unusual for a paftyt, had paid out on a
consent judgment, to seek to recover a portiorhatf judgment from the
party to whom it was paid.

Phillips Fox wrote again to FLSD on 6 Septemberf20énd
27 September 2004 seeking a response to the ¢ty August. There
was no response to those letters, and Phillips &gain wrote on
11 October 2004, this time enclosing a copy of teeleto Phillips Fox
from the Public Trustee NSW dated 5 October 2004e Public Trustee
NSW indicated that it would only refund the fundseived pursuant to an
order of the court which made the award at firstance.

Mr Singh said that he did not recall receiving thow-up letters
from Phillips Fox. He proffered a possible expkorafor that being that
the letters were received by reception at his fiamg were directed to a
paralegal who did not draw them to his attention.

On 19 October 12004, Mr Singh sent an email to MKI€ and his
secretary Linda Pocock, seeking a discussion atioel to the Deen file.
Mr Singh was unable to recall what initiated thatad. He thought it
may have been that the unanswered correspondedd®kha drawn to his
attention "when someone noticed the letters hadeen responded to".

Mr Singh accepted that he did see Phillips Foxtgerde at least
sometime after 19 October 2004. He said he hadindependent
recollection, but that he may have discussed lkeafid the letters with
one or other of the paralegals following his enoéill9 October. He said
that he did not recall going through the file taetmine whether the
matters stated in the letter of 20 August 2004 fremllips Fox were
correct. He said that, the issues raised in tkterldeing sufficiently
detailed, it was obvious that he needed instrustittom Whitelaw
McDonald since he had no background knowledgeeidsues.

From 4 November 2004, Mr Singh wrote to Phillipx By facsimile
apologising for the delay in responding, and adgghat he was seeking
Immediate instructions from the solicitors in Sygnéhe following day,
he wrote by facsimile to Whitelaw McDonald enclasia copy of the
correspondence of 20 August 2004, and the lettér@€ttober 2004, from
the Public Trustee NSW. That letter sought urgestructions from
Whitelaw McDonald. In his witness statement, Mngi said:
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Although | had referred the letter dated 20 Au@@d4 to Whitelaw

McDonald by facsimile of 5 November 2004, | am ueato say now

whether | in fact read the letter in any detail.suspect that | did not
because | have absolutely no independent recaledf the contents of
that letter; also the letter did not suggest angiqdar urgency or issue
that "jumped out" at me at that time and furtharsuch cases, it is my
view that it is best to refer the letter to insting solicitors rather than try
and guess what may have happened. Also, at thaf tiwas expected to
travel overseas on 19 November 2004 and may havesideyed it

appropriate to refer the letter immediately to Mwrly Howard, Whitelaw

McDonald, to seek his response. Obviously, he ddudve a better
history and knowledge of the matter than | did lbseamy involvement in
and knowledge of the file was disjointed and inctete

Mr Singh did go overseas in mid November 2004, amdhis
absence, he authorised the file to be referreddthar partner, Mr Wong,
if anything were to happen on the file during isence.

On 19 November 2004, Whitelaw McDonald sought aerta
information to enable them to consider the positionThe court
documents, a copy of the agreement of compromise,aacopy of the
relevant order of the District Court Rules werevimied in response. On
1 December 2004, Phillips Fox again wrote to FL®Rking a response
to the letter of 20 August 2004. Mr Wong respontlet the matter was
still being considered by instructing solicitorsNiSW. On 14 December
2004, Whitelaw McDonald provided a letter expregssome views as to
the recoverability of the funds. That letter wagerred to Mr Singh on
his return to the office in January 2005. On a0uary 2005, Mr Singh
wrote to McDonald Whitelaw. He said:

| have had the opportunity to go through the whofethe files and

documents in this matter, especially the recenh&mxge in relation to the
issues raised by the Insurance Commission in résfmedhe claim

consequent upon the death of our mutual client.

The letter then observed that "both of us appedretalealing with
the matters in which our instructions may have beencluded", and
enquired whether Mrs Deen's personal representatidebeen advised of
the developments.

On the same day, Mr Singh wrote to Phillips Foxirsgyhat he had
had the opportunity to review the issues that ICWad raised, and
advised that he was seeking instructions from golin Sydney.

In evidence, Mr Singh said that when he wrote tieathad had the
opportunity to go through the whole file and docuaisg, he meant to say
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that he had gone through recent correspondence@mdanents and "not
that | had dug deep into the entire file going backhe time we received
Instructions”. Mr Singh said that, at that pointime, he had "absolutely
no idea as to what had happened in the past" arsdhé was relying on
instructions from Mr Howard.

On 31 January 2005, Phillips Fox again wrote to BL&eking a
response to the letter of 20 August 2004. On Suaelg 2005, Mr Singh
sought further instructions from Whitelaw McDona#thd again pointed
out that the personal representative needed "tadvesed on our views
relating to the claimed refund of the amounts thate paid in respect of
the claim".

On 10 February 2005, Whitelaw McDonald wrote to BL&hclosing
a form of instructions from the executors of MrseDs estate to act in
relation to a claim for recovery of funds.

On 10 March 2005, Phillips Fox again wrote thremigno apply to
the District Court for an appropriate order if ndostantive response was
received to the letter of 20 August 2004.

Sometime in March 2005, FLSD employed a solicidr,Potter. It
Is apparent that the file was referred to him tomfgate advice to
Whitelaw McDonald as to the claim for reimbursembgtICWA. On
22 March 2005, Mr Potter provided advice by emailMr Singh to the
effect that the general damages should be refut@édWA. Mr Potter
enquired as to whether Mr Singh wished him to draftletter to
Phillips Fox and to Whitelaw McDonald. Mr Singhspended that he
should advise Whitelaw McDonald first. Mr Pottens a letter of advice
to Whitelaw McDonald on 30 March 2005. He sougmtriuctions to
negotiate a settlement of the claim for an amopntoubut not exceeding
$15,000, being the maximum amount of refund claimed

Whitelaw McDonald provided instructions on 1 Ju@2 to
commence negotiations with an offer no greater $&000.

Having no doubt lost patience, Phillips Fox ingetl an appeal
against the orders for compromise. FLSD filed &ceoof intention to
appear on behalf of the respondent.

Apparently, as a result of administrative issués, file was again
referred to Mr Singh in July 2005. On 20 July 200% Singh wrote to
Whitelaw McDonald. The letter reported that instrons to negotiate
settlement of the claim for a refund had been uressful and that the
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appeal had been lodged. It enclosed a copy ofidsament described as
a "warrant to act" which was a cost agreement.redjuired progress
payments in relation to the appeal comprising aodigpof $5,000 by
26 July 2005, $2,500 by 8 August 2005 and $5,00@dyAugust 2005.
The letter advised that "it appears likely that ®eurt of Appeal will
order the refund of the moneys". It advised furthat no steps would be
taken in the matter until the deposit requestedpead.

On 28 July 2005, Mr Singh again wrote to WhitelawDdnald
seeking an urgent response to the request fomadigosts agreement and
advising that FLSD would terminate its instructiohsosts arrangements
were not put in place by 1 August2005. On the esaday,
Whitelaw McDonald provided a letter of authority E.SD signed by
Mr Deen to continue negotiations to settle the endtir up to $15,000.

On 1 August 2005, Whitelaw McDonald wrote to FLSDviaing
that they had been unable to obtain instructioomfthe executors that
the costs agreement would be signed.

On 4 August 20005, Mr Singh again wrote to WhiteMwaDonald
seeking an urgent return of a signed cost agreeredt threatening to
cease acting if it were not received.

Between 19 August and 20 October 2005, negotiatiegr® carried
out by Mr Potter, on instructions from Whitelaw Maiald, with
Phillips Fox to attempt to resolve the appeal pedoggs. By
27 October 2005, Mr Singh resumed conduct of thdétamapparently
because the Supreme Court had required steps ttaks:n by the
respondent in relation to the appeal, and thus FW&B under pressure to
take substantive steps in relation the appeal. SiMgh apparently
telephoned the solicitor at Phillips Fox dealinghaihe matter, with a
view to settling the matter. He wrote to Philllpex on 27 October
confirming those discussions. On 1 November 20@5Singh wrote to
Whitelaw McDonald seeking further information to abte him to
progress negotiations with Phillips Fox.

Negotiations continued until late November, by whione FLSD's
client was in breach of orders of the Supreme Ciour¢spect of filing of
documents. On 28 November 2005, Mr Singh  wrote to
Whitelaw McDonald seeking urgent instructions ifatien to an offer by
Phillips Fox. The letter advised that, if the offeere not to be accepted,
then FLSD would not progress the matter furthehout a deposit of
$5,000 which had been previously requested. Mgtsthreatened that, if
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the deposit was not received by 30 November 200550F would
withdraw from acting as solicitors in the matter.

On 28 November 2005, Whitelaw McDonald advised FL81iat
their clients had provided instructions to accdp tatest offer from
Phillips Fox. The appeal proceedings were settketordingly.
Settlement involved ICWA accepting all of the mortegn held by the
Public Trustee NSW ($14,828.25) plus 50% of the toand
disbursements paid by ICWA in respect of the Dist@ourt proceedings
to FLSD's trust account, being $5,722.40.

On 29 November 2005, Mr Singh wrote to Whitelaw Mciald
confirming that settlement had been effected. Tle#er asked that
Whitelaw McDonald's client notify the Public Trust&NSW to forward
the funds held by it to FLSD, to provide $5,722 fpayment to
Phillips Fox as agreed in the settlement. It asaght payment of
FLSD's costs which were said to be $2,386.20 buichviMr Singh
indicated FLSD would discount to $1,850.

On 8 February 2006, FLSD received from Whitelaw MoBld
cheques for payment towards the settlement inojudibSD's costs of
$1,850 in respect of the Supreme Court appeal.

On 21 December 2005, ICWA made a complaint to tlegal
Practitioners Complaints Committee concerning a lmemof aspects of
FLSD's conduct in relation to Mrs Deen's claim.eTétter complained of
delay and compromise in District Court action,feel to advise ICWA of
the death of Mrs Deen, seeking leave to comprortheeaction when
Mrs Deen was dead, delay in responding to ICWA'guest for
reimbursement of the money with the resultant needommence an
appeal, and of wrongly advising ICWA during settéarh negotiations
that Mrs Deen's estate was bankrupt.

A letter of complaint was referred to Mr Singh thetCommittee
under cover of letter dated 12 January 2006. Tdteer did not seek a
formal response to the complaint at that time bthar asked for the file
and other relevant documents to be provided to Gloenmittee for
consideration.

Mr Singh responded to the Committee on 25 Janud®$ 2and again
on 14 February 2006 and 22 February 2006 proviéingD's files to the
Committee.
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On 21 April 2006, the Committee again wrote to Nrgh advising
that, in light of the Committee's review of theef| the complaint by
ICWA was interpreted as one of unsatisfactory cehdwy seeking to
mislead a fellow practitioner, misleading the D&tCourt and seeking
payment of costs when it was not proper to do Boe letter pointed out
that the file disclosed Mr Pearson had discussedfdht of Mrs Deen's
death with Mr Singh in December 2003. Mr Singhsponse was sought.

Mr Singh responded by letter dated 11 May 2006 rasgethat he
had no recollection of the specific facts of thairl or the matters raised
in the Committee's letter of 21 April 200-6. Tledtér concluded with an
assertion that Mr Singh was not aware that therg b#acircumstances
that could suggest that his firm was not entitie@asts for work done in
relation to the appeal, but that he was now revigvihat aspect of the
matter. On 22 June 2006, Mr Singh wrote to the @dtee arising that
he was arranging a refund of the fees of $1,85@ ipaiespect of the costs
of the appeal.

Mr Singh's response to the allegations

70

71

72

In summary, Mr Singh's response to Allegations A Brwas that, at
the relevant time, he was unaware of the circunestsnvhich had led to
the court's approval of a compromise which includegeneral damage
component not properly recoverable and that, indiheumstances, his
demands for execution of a costs agreement, andadugptance of
payment of FLSD's costs of acting on the appeakvegpropriate. He
contends that, given the way the firm's systemsvestablished, and his
particular role within those systems, it should bet concluded that he
ought to have known of the circumstances leadinth¢oapproval of the
compromise.

In relation to Allegation C, he contends that theps between
20 August 2004 and 5 November 2004 were appropriate the
circumstances and that he properly attended tooatespondence except
a response to Phillips Fox's letter of 20 Augu€i220Through his counsel
he submitted that the delay was not so great asanmunt to
unprofessional conduct.

In relation to Allegation D, he submits that he tltbnot have given
substantive attention to Phillips Fox's letter 6fAugust 2004 other than
sometime in late October 2004". In his witnesstest@nt and his
response to the allegations, Mr Singh describedsélimas "backup"
solicitor on the file. That is an expression whithused repeatedly in his
witness statement in these proceedings. He exquldimat, at the relevant
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time, his role was as "backup solicitor" to othawyers in all seven

divisions of the firm. He said that, within therpenal injury division, he

was responsible for enquiries and issues relabngdal issues, factual
problems with clients and evidence, client fundexgd disbursements,
costs assessments, administrative and internakguoes. He was also
responsible for internal training of lawyers regagdchanges in the law
and for risk management issues "knowledge baseeamplates”. He said
that the very nature of being a "backup solicitovolved piecemeal and
disjointed issues being raised with him by soligtavith day-to-day

responsibilities for a file concerning particulavegies that they had
encountered, isolated from the rest of the issuéisa file. He said that he
acted as "backup solicitor" to lawyers who werehl@do give attention

to their files for various reasons including annlesve, sick leave, or
preparation for attending trial on other compldigéition matters, or other
absences from the office.

During cross-examination, and in submissions filedlowing
completion of the hearing, Mr Singh acknowledgedt the was the
supervising partner on the file at all relevantasmexcept during his
absence overseas from late November 2004 to emnlyady 2005.

Mr Singh's description of himself as "backup sédici was proffered
as an explanation for his lack of personal knowdedfithe events which
had taken place in relation to the compromise of Been's claim.

Unprofessional conduct

75

The allegations against Mr Singh are of unprofesdicconduct.
Unprofessional conduct is conduct that would besaaably regarded as
disgraceful or dishonourable by practitioners ofodjorepute and
competence, or that, to a substantial degree, $htist of the standard of
professional conduct observed or approved by mesnifethe profession
of good repute and competenc&yle v Legal Practitioners' Complaints
Committee(1999) 21 WAR 56 at [61].

Allegation A

76

The first allegation against Mr Singh concerns tiperiod
20 July 2005 to February 2006. It concerns hisatein for costs and for
the client to enter a written costs agreement auonstances where the
client faced those costs as a consequence of rmss ffailure to bring
Mrs Deen's death to the attention of the defendadtthe court.
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The premise underlying the allegations is that FLSduld have
assumed responsibility for dealing with the congeges of a failure to
alert the court and the defendant to Mrs Deen'shde@hat premise was
not in dispute, and we are satisfied that it isnsbu Indeed, Mr Singh's
evidence as to his reason for refunding the cddfsecappeal to the estate
in mid 2006 was that, by that time, he had conduttat "the overall
facts suggested to me quite clearly that somethiag) gone wrong in
February 2004".

In our view, by July 2005, it was an obvious infeze from facts
known to Mr Singh that the court and the defendat not been advised
of Mrs Deen's death when the compromise was apgrohillips Fox's
letter of 20 August 2004 to the Public Trustee N®Wch was copied to
FLSD, asserted that the Insurance Commissioner ndid learn that
Mrs Deen had passed away until 17 August 2004.t &ksertion could
not be correct if the court had been advised oftitath. The fact that the
court had agreed to the compromise involving anrdwé an amount for
general damages which was not recoverable at lesmgly infers the
court was not told of death. By March 2005, MrtBothad provided
advice that the general damages should be refut@lé@WA. When
Mr Singh wrote to Whitelaw McDonald on 20 July 20 had formed
the view that it was likely that the Court of App&auld order a refund
of the money.

In light of the strong inference that the court Imad been advised of
the death, an immediate question arises as to haivron-disclosure
came about. In our view, any reasonably competelititor would be
expected to investigate that question immediatglgnureceipt of the
enquiry contained in Phillips Fox's letter of 20gust 2004. Despite
Mr Singh's assertion that the file was bulky, aniahinvestigation of
relevant portions of the file is a relatively simpmatter. A quick
inspection of the affidavits filed in support oetcompromise application
would have revealed no reference to Mrs Deen'shdead that no attempt
had been made to substitute her estate as plaingffrelatively brief
inspection of the correspondence and memorandheofilé in the period
leading up to the application being made would hawdicated that
Mr Pearson, and indeed Mr Singh, were aware ofdéegth prior to the
application being lodged with the court.

Inspection of the file would have raised the questis to whether
counsel had been consulted in relation to the igdudrs Deen's death
prior to the application being made. It would agpinat the file does not
reveal the answer to that question. A telephorletaacounsel would
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have. Regardless of whether counsel had been loethshowever, it

would have been apparent from the file that thetenavas dealt with by
way of a minute of consent orders, and in the atesef any mention of
the death in any papers filed, and there being uggestion that

substitution of the plaintiff's estate as the proparty to the application,
the only reasonable assumption to be made ishbat vas no disclosure.
Even if counsel had been consulted, and had exqutess opinion that the
general damages were recoverable by reason of gheeraent being

reached at a pre-trial conference prior to Mrs Dedaath, that contention
should have been disclosed to the court, and tfemndant.

In our view, FLSD should have accepted respongtidi resolve the
claim for repayment of the general damages at sbtoathe estate, given
that the situation which gave rise to the clainuliesl from a what can, at
best, be called a breach of professional duty erp#rt of the firm.

Counsel for Mr Singh argued that, having been umséd to
negotiate a settlement for less than full reimboeset of the general
damages paid, the executors of the state werenggtkigain a benefit to
which they were not entitled, and FLSD was entitiedharge for those
services. We do not accept that submission. drlogks the fact that
FLSD never disclosed to the executors their respiitg for the
situation.  Rather, Mr Potter sought instructions his letter of
30 March 2005 to "negotiate settlement of this aeratby way of
repayment of the smallest sum possible". The proparse for FLSD
would have been to give a full explanation of wihadl occurred, accepted
responsibility for the situation, and given a firecommendation as to a
refund of the money.

We have referred above to Mr Singh's evidence thlagn he wrote
the letter of 10 January 2005, he had no idea \whdthappened in the
past. During cross-examination he said that itrebtl occur to him that
the firm had done anything untoward, and that klendit try to "get to the
bottom of it". In that letter, he said that he dhtne opportunity to go
through the whole of the files and documents i thatter”, that being
precisely what we would expect any competent golicio have done
upon receipt of the letter of 20 August 2004. Aserved above, he said
in evidence that that was not a correct statemewhat he had done but
rather he had only reviewed recent correspondefoe.reasons we have
explained, we find that quite surprising. Duringoss-examination,
Mr Singh said that by July 2005, he had forgottenPdtter's advice in
March as to the merits of the case. On the othrdhhe said that he had
formed a view by July 2005 that the appeal whicth theen been instituted
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was likely to succeed, as he indicated in his HataNhitelaw McDonald
of 20 July 2005. It is not apparent to us how thdvice could be
proffered without understanding of the circumstangeving rise to the
claim for a refund.

Allegation A relies on either actual or construetiknowledge. For
reasons we have indicated, we are of the opinianitiMr Singh did not
actually know of the circumstances surrounding toenpromise, he
certainly ought to have known because he oughate imvestigated what
was the most likely scenario, namely that there Iteeh no disclosure of
the death, and that his firm may have respongibflir that situation
having arisen.

It is not, in our view, an answer for Mr Singh tayshat, by reason
of his role as "backup solicitor" or supervisingtpar, he could not be
expected to know of the events which had transpimedhe file in the
past. For significant portions of the relevantipds, Mr Singh was the
only solicitor with responsibility for the file. hlat was so, in particular,
between August 2004 and March 2005 (except duripgrend of leave at
the end of 2004). He had conduct of the file benwéebruary and
May 2002. In relation to the period 20 July 200% e~ebruary 2006,
Mr Singh wrote a number of letters seeking to set¢he firm's costs. His
letters reveal that he was fully appraised of thegpess of negotiations
being carried on by Mr Potter and the progreshefappeal proceedings.
He was threatening to cease acting. The condubieafatter shows that,
by that time, although Mr Potter may have been talling day-to-day
tasks, Mr Singh remained primarily responsible,sapervising partner,
for the file. He ought to have been familiar witte background to the
matter before making the demands which he did.

In our view, Mr Singh's conduct, as outlined in egation A, fell
substantially short of the standard of conduct nkeseby practitioners of
good repute and competency, and amounts to ungrofed conduct.

Allegation B

87

Allegation B is, in a sense, a continuation of te@duct referred to
in Allegation A. It comprises acceptance of a pagihfor costs in all the
circumstances in which, as we have found aboveaddmfor costs, or
entry into a written costs agreement, should noperly have been made.
For the same reasons that we consider unprofessionduct to be made
out in relation to Allegation A, we consider it nedut in relation to
Allegation B.
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Allegation C

88

It is alleged that the delay between 20 August 208dd
5 November 2004 during which  Mr Singh did not imfor
Whitelaw McDonald, or their client, of the letteaom Phillips Fox dated
20 August 2004 amounts to unprofessional conduét. do not accept the
contention by Mr Singh that he acted reasonablyralation to that
correspondence. Nor do we accept his counselfaission that the delay
in reporting to Whitelaw McDonald was reasonabl&ir Singh was,
during the period 20 August 2004 to November 2G84, only solicitor
with responsibility for the file. As we have earliconcluded, it is
inconceivable that the letter from Phillips Fox wast attached to
Ms Curtis's note given to Mr Singh shortly aftee tletter was received.
Its contents were a significant matter for thertlieReminder letters were
sent by Phillips Fox. They should have promptedSimgh to follow the
matter up with the client if he had failed to doisonediately on receipt
of Phillips Fox's letter. In our view, it is noswer to hypothesize that the
letters went to administrative staff within thenfir It was two and a half
months before Whitelaw McDonald were notified ofe titlaim for
reimbursement. In our view, that length of delalysfbelow the standard
of conduct expected of practitioners of good repuig competence.

Allegation D

89

The Committee complains that the practitioner did respond to
Phillips Fox correspondence of 20 August 2004 for pariod of
approximately two and a half months. The inattentio the file which
led to the failure to notify the client of Phillifox's letter of
20 August 2004 is similarly the cause of the faluo respond to
Phillips Fox. We consider that the whole mattemdeded more prompt
attention than it was given by Mr Singh, we simiytaconsider that the
failure to respond within that period, even if onlyy way of
acknowledgment pending further instructions, idisgtly great to fall
below the required standard of conduct. We comnsilegation D to be
made out.

Conclusion

90

For the foregoing reasons, we consider that eachthef four
allegations of unsatisfactory conduct by unprofassi conduct is made
out. We will hear the parties as to penalty.
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| certify that this and the preceding [90] paradpgpomprise the reasons
for decision of the State Administrative Tribunal.

JUDGE J CHANEY, DEPUTY PRESIDENT

Page 22



